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MEMORANDA. 


In  the  Vacation  after  Trinity  Term,  1842,  The  Honourable  John 
Leslie  Foster^  one  of  the  Judges  of  the  Court  of  Common  Pleas,  de- 
parted this  life,  and  shortly  afterwards  Joseph  Devonsher  Jachsoh^ 
Esq.,  at  that  time  Her  Majesty's  Solicitor- General,  was  appointed  to 
the  vacant  seat  on  the  Bench.  About  the  same  time  Thomas  Berry 
Cusack  Smithy  Esq.,  one  of  her  Majesty's  Counsel,  was  appointed  Xq 
the  oflSce  of  Solicitor-General. 

Subsequently,  in  the  same  Vacation,  the  Right  Honourable  Sir 
Michael  O'LoghleUy  Bart.,  departed  this  life,  and  shortly  afterwards 
the  Right  Honourable  Francis  Blachburne^  then  Her  Majesty's  Attor- 
ney-General, was  promoted  to  the  office  of  Master  of  the  Rolls,  and 
took  his  seat  on  the  first  day  of  the  following  Michaelmas  Term. 
Thomas  Berry  Cusack  Smithy  Her  Majesty's  Solici tor- General,- iwas 
appointed  Attorney- General ;  and  Richard  Wilson  Greene^  Esq.,  Her 
Majesty's  First  Serjeant  at  Law,  succeeded  to  the  office  of  Solicitor- 
General. 

In,  Michaelmas  Term,  1842,  Joseph  Stocky  Esq.,  was  appointed 
Her  Majesty's  First  Serjeant ;  Richard  Benson  Warren^  Esq.,  Second 
Serjeant ;  and  Richard  Keatinge^  Esq.,  Third  Serjeant. 

In  the  vacation  after  Trinity  Term,  1842,  Her  Majesty  was  pleased 
to  appoint  George  Tomb  and  James  JVhitestde^  Esqrs.,  to  be  of  Her 
Counsel  learned  in  the  Law ;  and  on  the  first  day  of  Michaelmas 
Term,  1842,  the  following  gentlemen  were  appointed  to  the  same 
dignity,  namely  James  Sheilj  Theobald  M^Kenna^  Mountiford  Long^ 
fields  and  Francis  M'Donaghy  Esqrs. 
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HIGH  COURT  OF  CHANCERY. 


SHEPPARD  V.  DOOLAN.  .   ^^^'    . 

No©.  3,6, 12. 

By  indenture  of  lease  bearing  date  the  2l8t  of  July,  1777,  The  habendum 

of  a  lease  was 

Ralph  Smith  demised  the  lands  of  Skehanna  to  John  Short,  in  these  terms : 

**TohaTe,&c., 

The  habendum  of  this  lease  was  in  the  words  following,  viz. :  to  T.  s,,  his 

heirs,  &c.,  for 
and  during  the 

"  To  have  and  to  hold  the  said  demised  premises  with  J^eTof  j!*a°** 
the  rights,  members,  and  appurtenances  thereunto  belong-  ^'  S'*  *°*? 
ing,  or  in  anywise  appertaining,   unto  the  said  Thomas  longest  Urer  of 

them,  or  what- 

Shorty  his  heirs,  executors,  administrators,  and  assigns,  ever  life  or 

lives  shall  for 

from  the  25th  of  March  last  past,  for  and  during  the  na-  ever  or  here. 
tural  life  and  lives  of  Joseph  Burton^  William  Burton^  and  nated  or  ap- 
EUzabeth  Burton^  children  of  the  late  Joseph  Burton  of  ^iMerted,  on 
Shinrone,  deceased,  or  the  longest  liver  of  them,  or  what--  ,*nde^*^ef  or  a 

label  affixed 
thereunto,  pay- 
ing for  each  and  every  life  so  renewed,  a  pepper-corn,  if  demanded,  yielding,  &c."     The  lease 
did  not  contain  any  technical  covenant  for  renewal : — 

Semhle,  the  habendum  amounted  to  a  covenant  for  perpetual  renewal. 
Where  the  purchaser  of  an  interest  sold  under  the  decree  of  this  Court,  thereby  acquires 
information  as  to  a  supposed  defect  in  the  title  to  that  interest,  and  improperly  avails  himself 
of  that  information  by  purchasing  the  estate  of  the  person,  who  alone  could  have  taken  ad- 
Tantage  of  the  supposed  defect ;  such  purchaser  will  not  be  allowed  the  benefit  of  the  general 
vule  as  to  doubtful  titles. 

VOL.  III.  B 
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ever  life  or  lives  shall  for  ever,  or  hereqfter^  be  nominated 
or  appointed,  added  or  inserted,  on  the  back  of  this  in- 
denture, or  a  label  affixed  thereunto,  paying  for  each  and 
every  life  so  renewed  a  pepper-corn  if  demanded,  yielding 
and  paying  therefrom  and  thereout  yearly  and  every  year 
during  the  said  term  unto  the  said  Ralph  Smithy  his  heirs, 
&c.,  the  yearly  rent  of,  &c." 


The  lease  contained  the  usual  clauses  of  distress  and  re- 
entry, and  covenants  for  payment  of  the  reserved  rent,  for 
the  repair  and  preservation  of  improvements,  and  for  quiet 
enjoyment ;  but  it  did  not  contain  any  formal  covenant  for 
renewal. 

In  1836,  Joseph  and  Elizabeth  Burton  having  died,  and 
the  estates  of  the  lessor  and  lessee  in  the  indenture  of 
1777  having  become  vested  in  Ralph  Smith  the  youngs 
and  Thomas  Doolan^  respectively,  an  indenture  of  renewal, 
bearing  date  the  26th  of  October,  1836,  was  made  between 
the  said  Ralph  Smith  and  Thomas  Doolan. 


This  deed  recited,  that  by  indenture  of  release,  bearing 
date  the  21st  of  July,  1777,  the  lands  of  Skehanna  had 
been  demised  to  Thomas  Shorty  <<  to  hold  to  him  the  said 
Thomas  Shorty  his  heirs  and  assigns,  for  the  lives  and  life 
of  Joseph  Burton^  William  Burton^  and  Elizabeth  Burton 
therein  named,  and  all  and  every  such  further  and  other 
life  and  lives  as  should  for  ever  thereafter  be  added  thereto, 
pursuant  to  the  covenant  for  perpetual  renewal  therein 
contained;"  and  witnessed,  "that  the  said  Ralph  Smithy 
in  pursuance  and  performance  of  the  aforesaid  covenant  for 
perpetual  renewal,  and  in  consideration,  &c.,  hath  demised, 
&c.,  to  hold  all  and  singular,  the  said  lands  and  premises. 


CASES  IN  CHANCERY, 
with  their  appurtenances  as  fully  as  the  same  were  demised        1842, 


in  and  by  the  said  in  part  recited  indenture  of  the  2l8t  of    Sheppabd 
July,  1777,  unto  the  said  Thotnas  Doolan,  his  heirs  and      Doolan. 
assigns,  for  and  during  the  lives,  &c. ;  and  for  and  during      statement. 
the  Ii?es  of  all  such  other  person  and  persons  as  shall  for 
erer  thereafter  be  added  to  the  time  and  term  of  said  ori- 
ginal and  last-mentioned  demise,  pursuant  to  the  covenant 
for  perpetual  renewal  therein  contained,  &c." 

Under  the  decree  in  the  present  suit,  the  estate  of  Thomas 
Doolan  in  these  lands  was  sold.  In  the  particulars  of  sale, 
it  was  described  as  a  freehold  estate  held  for  three  lives 
with  a  covenant  for  perpetual  renewal.  The  purchaser 
objected  to  the  title,  and  the  usual  reference  having  been 
directed,  the  Master  made  his  report,  finding,  that  the 
lease  of  the  2ist  of  July,  1777,  did  not  convey  a  freehold 
estate  for  a  tenn  of  three  lives,  with  a  covenant  for  perpe- 
tual renewal  to  the  lessee  therein,  and  that  such  an  interest 
eould  not  be  conveyed  to  the  purchaser  by  the  Defendant 
Doohm.  To  this  report  the  Plaintiff  excepted,  and  the 
case  having  come  on  to  be  heard  before  the  Master  of  the 
Rolls,  he  overruled  the  exceptions. 

The  arguments  at  the  Rolls,  and  the  judgment  of  his 
Honor,  are  reported  in  Messrs.  Flanagan  StKelly's  Reports, 
page  598. 

From  this  decision  the  Plaintiff  appealed,  and  the  case 
now  came  on  to  be  heard  before  the  Lord  Chancellor. 


Mr.  Brooke  and  Mr.  Monahan  for  the  Plaintiff.  Argument. 

The  language  of  the  habendum  in  the  original  lease  clearly 
expresses  an  agreement  for  the  conveyance  of  a  perpetual  in- 

b2 
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terest,  and  this  agreement  is  under  seal.    This  is  sufficient 
to  constitute  a  covenant,  for  it  is  settled  upon  the  authoiides, 
that  technical  words  are  not  necessary;  "  any  words,  which 
show  the  party's  agreement  to  the  performance  of  a  fiiture 
act,  being  effectoal  for  that  purpose  f  SkeppartTs  Tomch- 
siome{a)y  Sterituon's  Case(b),  Pordage  v.  Coie{c)j  JFttrni- 
val  V.   Crew{d),      The  terms  of  this  demise,   therefore, 
although  not  in  the  form  of  a  covenant,  are  in  effect  and  in 
a  legal  point  of  view,  equivalent  to  a  covenant  for  a  re- 
newal.   The  question  then  arises,  what  is  the  extent  of  the 
right  to  renewal  ?     In  order  to  collect  the  intention  of  the 
parties,  the  Court  is  at  liberty  to  consider  any  expressions 
which  are  used  in  the  deed,  Tmflor  v.  PoUard{e).      What 
then  b  the  obvious  signification  of  the  words  *'  for  ever  or 
hereafter?'* — *<or''  is  insensible,  unless  construed  to  mean 
«« and" — substituting,  then,  for  «  or"  the  word  "  and,"  as 
may  be  done  in  construing  deeds  as  well  as  wills(y^,  the 
expressions  prove  beyond  all  doubt,  that  the  parties  contem- 
plated under  this  deed  a  foture  nomination  and  addition  of 
cestui  que  vies  in  perpetuity.  In  Bali  Y.LordDawnshire(jgi)y 
the  covenant  clearly  was  not  one  for  perpetual  renewal ;  yet 
as  the  parties  had  acted  as  if  the  covenant  did  extend  to 
confer  a  right  to  perpetual  renewals.  Lord  Manners  said, 
that  although  the  instrument  could  not  be  construed  by 
the  acts  of  the  parties,  yet  they  afforded  a  presumption  as 
to  what  was  the  agreement  between  the  parties  ;  and   ao» 
cordingly  he  retained  the  bill  in  that  case,  vdth  liberty  to 
bring  an  action  at  law  upon  the  covenant.     Here  the  deed 


(a)  Page  161.  (e)  Ljne  on  Leases  for  LiTes,App.p.lxi]. 

{h)  1  Leon.  324.  (/)  See  WhiU  t.  SmppU^  amU^  toL  iL 

(e)  1  Saimd.319.  p.  471. 

^   3  Atk.  83.  (g)  Lvne,  App.  p.  Iviii. 
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of  1836  shows,  that  the  parties  considered  the  lease  of    .    ^^■-    . 
1777  as  conferring  a  perpetual  interest.  Sheppabd 

V, 
DOOLAN. 

[Thb  Lord  Chancellor: — The  question  here  is  alto-     Argument. 
gether  one  of  construction,  and  has  nothing  to  do  with  any 
presumption.] 

The  doctrine  of  doubtful  titles  relates  to  difficulties  re- 
sulting from  an  uncertain  state  of  facts,  not  to  questions  of 
law.  To  hold,  that  the  un&vourable  opinions  of  the  Mas- 
ter and  of  his  Honor  the  Master  of  the  Rolls,  created 
such  a  substantive  objection  to  this  title,  as  to  render  it  a 
doubtful  title,  would  virtually  deprive  this  Court  of  its  ap- 
pellate jurisdiction. 

The  Attorney'  General  and  Mr.  De  Moleyns  for  the 
purchaser. 

In  all  the  cases  in  which  it  has  been  held,  that  a  lease  pur 
outer  vie  conferred  a  perpetual  interest,  although  it  did 
not  contain  an  express  covenant  for  perpetual  renewal, 
there  have  been  expressions  indicating  the  intention  of  the 
parties,  which  in  this  instrument  are  wanting.  Here  there  is 
no  redtal  of  an  intention  to  grant  a  perpetual  interest ;  there 
is  no  covenant  to  grant  any  future  interest  whatever.  The 
only  passage,  on  which  any  reliance  is  placed,  is  of  the  most 
ambiguous  character;  its  terms  are  all  in  the  disjunctive,  it 
does  not  even  contain  a  statement  as  to  the  party,  by  whom 
the  future  cestui  que  vies  are  to  be  nominated.  The  clause 
may  be  fully  explained  thus,  by  supposing,  that  in  the  event 
of  the  parties  agreeing  to  a  renewal,  it  was  intended  that  the 
renewal  should  be  granted  by  an  indorsement,  without  the 
execution  of  a  formal  indenture.  Is  this  then  such  a  title  as 
the  Court  will  compel  a  purchaser  to  accept  ?     No  argu- 
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ment  can  be  derired  firom  acts  of  the  parties  sabsequeni  to 
SBKTPAmD     lijg  execution  of  the  lease.     Tbe  intention  of  tlie  parties 
DooLAs.      must  be  expressed  without  ambiguity  in  the  instnmient 
itself.    The  coYenant  most  be  deaily  expressed  ;  Ba^^mkam 
T.   G«y'#  Haqmta^a\    Moore  r.  fide^b),   Iggmldm  w. 
May{c).     In  the  late  case  of  Swiyik  t.  XaMgle(d)y  an  ia- 
quury  was  made,  as  to  the  final  result  of  Ball  t.  Zjprd 
Downskircy  and  it  was  Kwyrtaiafd,  diat  the  UU  waa  dis- 
missed with  costs;  and  in  that  case  of  faiylA  T.Aim^ie^  die 
bill,  whieh  was  filed  fivr  the  purpose  of  oblainiii^  a  me wd, 
was  dismissed,  although  there  had  been  ■umsiin.  rcmewak 
from  a  remote  period.  InBrotcmer,  Ti^ke(e)ylAMdB9xmffiam 
says,  **  that  nodiing  is  to  be  supplied  by  intendment.'' 

In  JtforicMr  T.  &nU(/),  Sir  Joetpk  Jek^  sMy%,  «« there 
being  the  opimon  of  learned  mm  against  the  title,  I  will 
not,  nor  do  I  think  it  reasonable,  that  a  Court  id  Equity 
shouU  coaqiel  the  purchaser  to  accept  the  purdme.'*  It 
is  not  contended  here,  that  the  opinion  of  the  ofiecr,  and 
thededaonoftheSlastcr  of  the  RoIk»  ^^*^»^*«i^  a  con- 
dusiTe  objection  to  the  titk;  but  the  ¥alne  of  Aoae  opi- 
nions  is  certainly  not  diminiihid  b j  the  circumstance,  tli^t 
ther  were  jndicmllT  expressed.  Skepierdr.KemUe^ymmd 
fTmOmeM  T.Ailicn(A)  were  alao  referred  to. 


Atthe  condnmon  of  the  argument,  counsel  fiDT  the  Appet 
iHBt  stated,  tkstsuhseqfuentl  J  to  the  sale  under  tke  decree  in 


v<  3  T«.  «6.  (#}  ^  BE^  :^9L 

{<  » Y«.  a»;  7  Ei(ff.:3S7>  vT^  4  TSnrv.  571. 

^i)  W«t  P.  C  l^t.  yk)  1  ir.  £^  E«p^  aagw 
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expectant  upon  the  lease  of  the  2l8tof  July,  1777;  and 
further  stated,  that  this  reversion  had  been  sold  by  the  former 
owner,  as  if  subject  to  a  covenant  for  the  perpetual  renewal 
of  the  lease  of  1777,  but  bought  by  the  purchaser,  after  he 
had  become  aware  of  the  supposed  defect  in  the  title  to  the 
interest  sold  under  the  decree. 


1842. 

»^ V ' 

Sheppabd 

V, 

Argument, 


Counsel  for  the  purchaser  stated,  that  they  had  not  re- 
ceived any  instructions  upon  the  subject;  that  they  were 
ignorant  whether  the  &ct  was  as  alleged  at  the  other 
aide ;  and  insisted  that  there  was  no  evidence  of  the  matter 
before  the  Court. 


Thb  Lord  Chancellor  : — 

I  shall  not,  in  this  case,  feel  the  slightest  difficulty  from 
the  rule  as  to  doubtful  titles,  for  if  there  be  really  a  right 
of  perpetual  renewal,  the  conduct  of  the  purchaser  has  re- 
lieved me  from  all  difficulty.  He  bought  a  subject  repre- 
sented in  the  particulars  of  sale  as  a  lease  for  lives,  with  a 
covenant  for  perpetual  renewal,  and  there  have  been,  in 
point  of  &ct,  renewals  from  time  to  time,  the  landlord  as 
well  as  the  tenant  concurring  in  that,  as  the  true  construc- 
tion :  the  purchaser  then,  behind  the  back  of  the  Court, 
buys  of  the  landlord  the  reversionary  estate,  which  was 
supposed  to  be  thus  bound  by  a  covenant  for  perpetual 
renewaL  He  now  objects  to  the  title  as  doubtful,  and  in- 
sists, that  a  Court  of  Equity  cannot  compel  him  to  accept 
it.  I  could  not  give  this  purchaser  the  benefit  of  the  ge- 
neral rule  as  to  doubtful  titles,  for  he  has  obtained  an 
interest,  which  puts  it  in  his  own  power  at  once  to  remove 
all  doubt  upon  the  subject.  By  coming  into  this  Court 
he  acquired  means  of  information  which  he  has  improperly 
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taken  advantage  of,  and  he  now  fills  the  double  character  of 
owner  of  the  reversion  and  purchaser  of  the  lease. 

With  respect  to  the  common  cases  of  doubtful  title,  I 
cannot  agree  with  the  proposition,  that  an  unfiEtvourable 
decision  in  the  Court  of  inferior  jurisdiction  renders  the 
title  doubtful.  The  Judge  of  the  superior  court  would  sdll 
be  bound  to  exercise  his  own  discretion  and  decide  accord- 
ing to  his  own  judgment.  I  have  myself  often  argued 
at  the  bar  in  support  of  the  proposition,  but  always 
without  success ;  for  although  I  have  urged,  that  no  Judge 
could  consider  a  title  to  be  free  from  doubt,  when  one  or 
two  Judges,  competent  to  decide  the  question,  had  pro- 
nounced it  to  be  defective,  I  have  been  ever  met  by  this 
answer,  that  to  adopt  such  a  doctrine  would  be  in  effect  to 
leave  the  ultimate  decision  of  the  question  to  the  Court 
below,  while  the  law  provides  an  appeal  to  the  Court  above. 


I  will  not  however  part  with  this  case  until  I  am  fully 
informed  of  the  circumstances  attending  the  purchase  of  the 
reversion,  for  they  may  have  been  such,  as  would  induce 
me  at  once  to  say  (whether  the  construction  of  this  instru- 
ment be  or  be  not  doubtftd),  that  the  purchaser  has  now 
no  right  to  object  to  the  title.  I  may  find  myself  at  liberty 
to  say  to  him,  "  you  have  yourself  removed  all  grounds  of 
objection ;  you  have  behind  the  back  of  the  Court  bought 
up  the  interest  of  the  person,  who  had  the  means  of  giving 
validity  to  the  title.  There  was  indeed  a  diflSculty,  but 
you  have  thought  proper  to  purchase  an  interest,  which 
enables  you  to  remove  the  impediments,  and  therefore  you 
are  bound  to  accept  the  title." 

With  regard  to  the  question  of  law,  as  the  terms  of  the 
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lease  were  at  first  stated,  without  the  pepper-corn  fine 
(slight  as  this  circumstance  may  seem),  my  impression  was, 
that  it  would  be  extremely  diflicult  to  say  there  was  a  co- 
venant for  perpetual  renewal.  There  is  not  much  doubt 
as  to  what  words  are  suflicient  to  constitute  a  covenant. 
Any  writing  under  seal,  which  expresses  an  agreement 
between  the  parties,  may  amount  to  a  covenant.  But  none 
of  the  cases,  which  have  been  cited,  resemble  that  before 
the  Court.  The  decision  in  Wallace  v.  Patten{a)  was 
g^unded  upon  words  not  contained  in  this  lease.  The  case  of 
Taylor  v.  Pollard^  reported  in  the  Appendix  to  Mr.  Lyne*s 
book,  is  very  unlike  the  present;  there  I  find  this  clause,  ^<  to 
hold,  &c.,  and  for  and  during  the  natural  life  and  lives  of  the 
late  King  George  the  Third,  the  said  Dillon  Pollard  and 
Charles HampsoTif  and  for  and  during  such  other  lives,  as  by 
virtue  of  the  covenants  for  perpetual  renewal  hereinafter  con- 
tained, shall  from  time  to  time,  successively  and  for  ever 
hereafter,  be  added :"  and  this  is  followed  by  a  covenant  for 
renewal,  not  indeed  in  terms  for  perpetual  renewal,  but 
which  being  accompanied  b'y  a  covenant  for  quiet  enjoy- 
ment for  ever,  amounted  to  a  covenant  for  perpetual  re- 
newal. By  the  habendum,  and  by  the  second  covenant, 
the  parties  themselves  explained  the  meaning  of  the  co- 
venant for  renewal:  the  two  covenants  amounted  to  a 
covenant  for  perpetual  renewal;  that  case  was,  I  think, 
properly  decided,  but  it  does  not  resolve  the  difficulty 
here,  for  I  do  not  find  in  this  instrument  any  statement, 
which  aids  the  construction.  There  is  nothing  inconsistent 
in  the  words  of  the  habendum. 
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It  is  said  that  if  the  words  ^^  or  hereafter"  were  omitted, 
there  would  be  clearly  a  covenant  for  perpetual  renewal. 


(a)  1  Ir.  Eq.  Rep.  338. 
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1S42.  I  confess  I  do  not  feel  the  difficulty  so  moch  insisted  i 
Shxfpabd  as  to  the  WOTd  *'  or."  It  is  m  common  mode  of  expiesi 
DooLlv.  sobstitnting  the  diqunctire  particle.  The  clause  is  rigl 
sabstaace,  and  diere  b  nothing  wrong  in  the  expresaos 
it  does  not  follow,  that  any  lives  would  ever  be  nomiiM 
or  that  lives  would  for  ever  be  nominated.  Where  Ae 
is  nominal,  and  there  is  nothing  to  show  that  it  was  inte 
that  the  lessor  should  have  an  option,  it  would  be  hai 
say  the  interest  was  not  to  be  perpetuaL 

What  then  is  the  effect  of  the  words  '<  or  hereaft 
Are  they  sufficient  to  cut  down  the  general  meaning^  o: 
clause  <*  shall  for  ever  or  hereafter  ?"  that  is,  I  think,  <<  i 
for  ever  or  at  all  times,  when  new  lives  are  nominal 
renew,  &c.  This  is  a  submission  to  be  bound  on  the 
of  the  g^rantor,  and  what  has  been  said  at  the  bar  is  I 
that  while  the  lessor  in  such  demises  is  bound  to  rei 
there  is  seldom  a  corresponding  obligation  imposed  od 
lessee  to  accept  a  renewal. 

If  the  parties  choose,  I  will  send  a  case  to  a  Cou 
Law,  for  its  opinion  whether  the  habendum  in  this  ] 
amounts  to  a  covenant  for  perpetual  renewal  at  a  pep 
com  fine:  and  then,  when  the  case  comes  back,  I 
have  to  consider  the  effect  of  the  purchase  of  the  re  vera 
and  in  that  event,  I  shall  probably  seek  the  aid  of 
Master  of  the  Rolls,  in  order  to  decide  upon  the  effe< 
the  purchase  of  the  reversion  behind  the  back  of  the  Cc 


The  case  stood  over  until  the  fects  connected  with 
purchase  should  be  fully  ascertabed.  Ultimately,  with 
approbation  of  the  Lord  Chancellor^  the  purchaser  accei 
the  title  to  the  lease,  and  was  allowed  his  costs. 
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A,  effected  two 
in- 


This  uw  m  interpleader  suit.     The  Plaintife  repre-  ^u^^of  i 
sented  the  Globe  Insurance  Company.    The  bill,  which  was  ff  "j*®  "P^ 

XT      J  '  his  life,  one  in 

filed  on  the  11th  of  May,  1838,  stated,  that  the  Rev.  Ed-  ^^  ^^  °"»« 

•^ '  '  '  for  426/. ;  and 

toard  Jeffries  had  on  the  12th  of  February,  1808,  effected  the  other  for 

.  ''  1700/.  in  the 

an  insurance  with  the  Globe  Insurance  Company  upon  the  name  of/,  in 
life  of  the  Rev.  William  Ashej  for  the  sum  of  1700/. :  and  he  assigned  by* 
that  on  the  28th  of  February,  in  the  same  year,  the  said  twopoUciesto 
William  Ashe  himself  effected  an  insurance  upon  his  own  ^^VudJ^ 
life  with  the  same  Company,  for  the  sum  of  425/.  7"®  decUred 

^      J^  in  a  second 

deed  of  the 
same  date,  and 

The  bill  then  stated,  that  by  a  certain  indenture,  bearing  which  was  re- 

,,  111  1      ferred  to  in  the 

date  the  27th  of  September,  1808,  and  made  between  the  deed  of  assign- 
said  William  Ashe  of  the  one  part,  and  the  said  Edward  t^ustswere,first 
Jeffries  of  the  other  part,  reciting  the  policy  of  insurance  ^^JJ'of!?.  then 
for  1700/.,  and  that  the  same  had  been  obtained  by  Jeffries  ^^l^^^^;, 
for  the  benefit  of  the  children  of  William  Ashe^  and  for  the  he  from  time  to 

time  had  made 

other  purposes  mentioned  in  a  certain  deed  bearing  same  to  a,,  and  sub- 
ject thereto,  to 
date  therewith,  and  made  between  the  said  William  Ashe^  hoidtheresidue 

Elizabeth  Ashe  his  wife,  and  Edward  Jeffries:  and  re-  for  the  daugh- 

citing  further  the  policy  of  425/.,  effected  by  the  said  i^^^glil^es  m 

William  Ashe  in  his  own  name  :  and  reciting  further,  that  ^®j*°"^  *^ 

Ashe  was  entitled  to  the  tithes  of  the  vicarages  of  Kilfer-  ^  Upon  the 

^  death  of  ^.  the 

amount  of  the 

policies  was 

claimed  by  L.  the  executor  of/.,  and  at  the  same  time  notices  were  senred  upon  the  Company, 

by  the  administrator  of  A.,  by  two  of  his  sons,  by  one  of  his  daughters,  and  by  the  husband  of 

another  daughter,  cautioning  the  Company  against  paying  over  the  amount  of  the  policies  to  L. 

Held,  upon  a  bill  of  interpleader,  thereupon  filed  by  the  Company,  that  as  to  the  policy 
of  1700/.,  there  was  no  case  of  interpleader  established ;  for  that  although  there  was  no  de- 
claration in  the  deed  of  1808,  that  the  receipt  of  the  trustee  should  be  a  discharge,  yet  that 
the  nature  of  the  trusts  of  the  deed  was  sufficient  to  absolve  the  Company  from  seeing  to  the 
performance  of  the  trusts,  or  the  application  of  the  money. 

Meldf  also,  that  with  regard  to  the  policy  of  425/.,  the  suit  was  maintainable,  by  reason  of 
the  claim  of  the  administrator  of  ^. ;  but  that  as  it  appeared,  that  within  a  few  days  after  the 
bin  was  filed,  a  second  notice  was  senred  by  the  same  party,  withdrawing  his  demand,  the 
Plaintiff  was  not  justified  in  persisting  any  further  in  the  suit,  and  ought  to  have  discontinued. 

DispoaitioD  of  the  costs  of  the  different  parties. 
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gus  and  Grange,  in  the  county  of  Limerick ;  and  that  he 
was  desirous  of  making  over  same  to  the  said  Edward  Jtf- 
fneSy  as  well  for  the  purpose  of  keeping  up  the  said  two 
policies  of  insurance,  as  also  for  the  other  objects  expressed 
in  the  other  deed  bearing  even  date  therewith :  the  sud 
William  Ashe  assigned  and  made  over  unto  the  said  Ed* 
ward  Jeffries^  as  well  the  aforesaid  policies  of  insurance,  as 
the  tithes  of  the  said  vicarages,  during  the  incumbency  of 
the  said  William  Ashe^  for  the  purpose  of  keeping  up  the 
said  policies,  as  also  for  the  several  uses  and  purposes  in 
the  said  deed  of  even  date  expressed  and  declared. 


The  bill  then  stated  this  deed  of  even  date,  made  be- 
tween the  said  William  Ashe  and  Elizabeth  his  wife,  of  the 
one  part,  and  the  said  Edward  Jeffries  of  the  other  part, 
wherein  after  reciting  certain  articles  of  the  23rd  of  De- 
cember, 1784,  executed  on  the  occasion  of  the  marriage  of 
William  Ashe  and  Elizabeth  his  wife,  whereby  certain 
bonds  and  other  personal  property,  constituting  the  fortune 
of  the  said  Elizabeth^  were  thereupon  vested  in  the  Rev. 
Thomas  Locke  and  the  said  Edward  Jeffries^  upon  certain 
trusts  for  the  said  William  Ashe  and  Elizabeth  his  intended 
wife :  and  also  that  the  said  William  Ashe  was  entitled  to 
certain  freehold  and  leasehold  properties,  which  by  the  said 
deed  were  conveyed  to  the  said  Edward  Jeffries,  upon  cer- 
tain trusts  therein  contained ;  and  further  reciting,  that  the 
said  William  Ashe  was  indebted  to  several  persons,  in  dif- 
ferent sums  of  money,  to  a  considerable  amount,  which  he 
was  not  then  in  a  capacity  to  pay,  and  that  Edward  Jef- 
fries had  not  only  joined  him  in  different  securities  to  seve- 
ral persons  to  a  very  large  amount,  but  had  also  advanced 
large  sums  of  money  to  satisfy  some  of  the  creditors  :  and 
further  reciting,  that  the  said  William  Ashe  had  six  daugh- 
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;ers,  for  whom  he  was  minded  to  secure  a  further  provision : 
;he  said  deed  witnessed,  that  for  the  purpose  of  paying  off 
wd  discharging  the  said  debts,  and  satisfying  the  different 
creditors  of  the  said  William  Ashe^  and  of  reimbursing  the 
Baid  Edward  Jeffries^  not  only  such  sums  of  money  as  he 
had  akeady  paid,  but  also  such  sums  as  he  should  there- 
liter  pay  for  the  said  William  Ashcy  and  for  exonerating 
:he  said  Edward  Jeffries  from  and  against  all  manner  of 
!OSts  and  damages,  which  he  might  thereafter  sustain  :  and 
n  the  next  place  for  the  purpose  of  providing  a  provision 
for  the  daughters  of  the  said  William  Ashe  and  Elizabeth 
dis  wife,  the  said  William  Ashe  assigned  and  made  over 
into  the  said  Edward  Jeffries^  the  said  freehold  and  lease- 
tiold  property,  the  said  personal  property  belonging  to  the 
»aid  Elizabeth  Ashe,  and  the  two  policies  of  insurance,  upon 
trust  to  pay  and  discharge  the  debts  due  by  the  said  William 
Ashey  and  to  indemnify  the  said  Edward  Jeffries  against 
all  such  sums  as  he  had  already  paid  or  might  thereafter 
pay  on  such  account  out  of  his  own  property.  And  as  to 
the  residue  upon  trust  for  the  daughters  of  the  said  William 
Ashe  and  Elizabeth  his  wife,  to  be  disposed  of  amongst 
them  in  such  shares  and  proportions,  and  at  such  time  or 
times,  as  the  said  William  Ashe^  or  the  said  Elizabeth 
Ashe^  in  case  she  survived  him,  should  by  deed  or  will 
appoint,  and  for  want  of  such  appointment,  share  and  share 
alike. 


1B42. 
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The  bill  then  stated,  that  the  said  Edward  Jeffries  died 
sometime  in  the  year  1817,  having  by  his  will  appointed 
executors,  of  whom  the  Rev.  Thomas  Locke  was  the  sur- 
vivor ;  and  that  the  said  William  Ashe  died  in  1836,  having 
made  and  published  his  last  will  and  testament  in  writing, 
wherein  after  reciting  the  deed  of  1808,  and  the  insurances 
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on  his  life,  he  declared  bis  will  to  be,  that  when  the  ez6- 
cutors  of  the  said  Edward  Jeffries  had  effected  the  pur- 
poses intended  by  said  deed  of  conveyance  and  assignment, 
which  was  for  the  payment  of  his  debts,  his  daughter 
Elizabeth  Ashe,  then  unmarried,  should  have  a  sum  of 
1200/.,  being  a  share  equal  to  that  which  her  sister  Mary 
Anne  Sullivan  had  received ;  and  after  several  other  be* 
quests,  he  bequeathed  all  his  personal  property  to  his  wife, 
and  appointed  Robert  Carte  his  executor,  who  having  re- 
nounced, administration  with  the  will  annexed  was  granted 
on  the  14th  of  February,  1837,  to  Henry  Ashe. 


The  bill  then  stated,  that  upon  the  death  of  WilUam 
AshCf  the  said  Thomas  Loche^  the  executor  of  the  said 
Edward  Jeffries^  claimed  from  the  Company  payment  of 
the  said  two  policies,  of  1700/.  and  425/.,  alleging,  that  as 
to  the  former  it  had  been  lost :  the  bill  however  stated, 
that  this  policy  had  not  been  lost,  but  mortgaged  by  Locke 
to  Edward  Tiemeyy  by  deed  of  the  2nd  of  June,  1827,  to 
secure  a  sum  of  404/. 

The  bill  then  stated,  that  while  the  claim  of  Locke  was 
under  consideration,  a  notice  was  served  on  the  Company, 
on  the  part  of  Major  James  Sullivan^  the  husband  of  the 
said  Mary  Anne  Sullivanj  one  of  the  daughters  of  the  said 
William  AshCf  requiring  them  to  retain  the  amount  of  the 
policy  of  425/.,  inasmuch  as  he  had  a  claim  thereupon  by 
virtue  of  his  marriage  settlement. 


The  bill  also  stated,  that  the  Company  had  received 
notices  from  Edward  Ashe  and  William  Ashcy  two  of  the 
sons  of  the  said  William  Ashe,  alleging  that  they  were  in- 
terested in  the  said  policies  of  insurance,  and  requiring  them 
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to  retain  the  same :  and  also  from  Henry  Ashe,  as  the  ad- 
ministrator of  William  Ashe,  who  served  a  written  notice, 
accompanied  by  a  copy  of  the  letters  of  administration  to 
him,  and  threatened,  in  case  of  a  refusal  on  the  part  of  the 
Company  to  pay  the  amount  of  the  policies  to  him,  to  pro- 
ceed forthwith  for  the  recovery  thereof. 

The  bill  further  stated,  that  neither  of  the  deeds  of 
the  27th  of  September,  1808,  contained  any  clause  or 
covenant  declaring  that  the  receipt  of  the  said  Edward 
Jeffries  should  be  a  good  and  valid  discharge  for  the  pay- 
ment of  the  sums  secured  by  the  said  policies  of  insurance ; 
but  that  nevertheless,  the  Company  offered  to  pay  the 
amount,  upon  getting  a  release  from  the  said  Thomas 
Lockej  as  executor  oi  Jeffries^  from  Tiemeyj  the  mort- 
gagor, and  from  Henry  Aske^  the  administrator  of  William 
Ashej  and  from  Mary  Anne  Sullivan  and  Elizabeth  Ashe  ; 
but  that  Henry  Ashe^  and  Mary  Anne  Sullivan^  and  Eliza^ 
beth  Ashe,  refused  to  concur  in  the  release,  or  to  assent  to 
the  said  Company  paying  over  the  amount  of  the  policies 
to  Loche  or  Tiemey. 

The  bill  then  charged,  that  under  the  above  circum- 
stances, the  Company  were  obliged  to  file  the  present  bill, 
finding  that  the  parties  would  not  come  to  any  amicable  ar- 
rangement between  themselves;  but  that,  on  the  contrary, 
each  party  declared  that  they  would  hold  the  Company 
accountable,  and  inasmuch  as  Loche  had  actually  com- 
menced proceedings  at  law  against  the  Plaintiffs. 

The  Defendants  in  the  suit  were  Locke^  Tiemey ^  and  his 
trustee  John  L.  Locke,  Henry  Ashe,  and  his  two  brothers, 
Edward  and  William,  James  Sullivan  and  Mary  Anne  his 
wife,  and  Elizabeth  Ashe. 


1842. 
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Thomas  Locke  in  his  answer  stated,  that  he  and  one 
Edward  Carte  (who  was  since  dead),  as  the  executors  of 
Edwcard  Jeffries^  had  in  the  year  1818,  filed  their  bill  in  this 
Court,  against  WiUiam  Ashe  and  Elizabeth  his  wife,  Std- 
livan  and  wife,  and  others ;  setting  forth  the  deeds  of  1808, 
and  the  advances  made  by  Jeffries  in  his  life-time  to  Wil- 
liam  Ashcj  and  that  there  were  not  sufficient  funds  to  reim- 
burse Jeffries ;  and  praying  an  account  of  the  said  trust 
dealings,  and  that  William  Ashe  might  be  obliged  to  in- 
demnify the  estate  of  the  said  Edward  Jeffries  ;  and  that 
the  said  policies  of  insurance  might  be  kept  on  foot  out  of 
the  trust  funds,  and  appropriated  in  discharge  of  the  de- 
mands of  the  executors.  That  in  the  month  of  May,  1821, 
a  decree  was  pronounced,  directing  an  account  on  fool  of 
said  trust  dealings ;  and  that  in  the  month  of  December, 
in  the  same  year,  a  report  was  made  under  the  sidd  decree, 
finding  that  there  was  a  balance  of  6817/.  0^.7  ^c/.  due  to 
the  assets  of  Jeffries  on  foot  of  the  said  trust  dealings. 
Locke  in  his  answer  further  stated,  that  same  was  still  due 
and  unpaid.  That  with  respect  to  the  policy  of  1700/.,  he 
and  Tiemeyy  the  mortgagee,  were  the  only  persons  legally 
or  equitably  entitled ;  and  that  so  far  was  Tiemey  from  ever 
interposing  any  obstacle  in  the  way  of  the  Company's  pay- 
ing the  same  to  LockCy  that  he  repeatedly  offered  to  join  in 
any  release  that  might  be  required ;  and  he  submitted,  that 
he,  as  the  executor  of  the  said  Edward  Jeffries f  was  the  per- 
son legally  entitled  to  receive  the  amount  of  the  said  policy, 
and  was  fully  competent  to  give  an  effectual  discharge  to 
the  Company  for  same ;  and  that  with  regard  to  the  policy 
of  425/.,  Henry  Ashe,  the  administrator  of  his  &ther,  bad, 
in  point  of  fact,  withdrawn  his  claim. 


With  respect  to  the  claim  of  Sullivan  and  wife,  it  arose 
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ouc  oi  the  settlement  executed  on  their  marriage  in  1812, 
which  after  reciting  the  deeds  of  September,  1808,  provided, 
that  any  surplus  of  the  funds  thereby  vested  in  Jeffries^ 
should  be  divided  between  the  daughters  of  William  Ashe, 
of  whom  Mrs.  Sullivan  was  one,  in  the  shares  therein  par- 
ticularly mentioned. 
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1842. 


Gltnn 

v. 
Locke. 

Statement, 


There  was  no  dispute  as  to  the  claim  of  Tierneyj  who 
was  a  mortgagee  of  the  policy  of  17007.  by  deed  of  the  2nd 
of  June,  1827,  to  secure  an  advance  of  404/.  to  Thomas 
Locke. 

The  notice,  which  was  served  by  Henry  Ashe  on  Mr. 
Denis  Mahony^  the  agent  of  the  Company,  on  the  8th  of 
May,  1838,  was  in  the  following  terms :  "  Take  notice, 
that  as  administrator  to  my  father,  the  Reverend  William 
Ashcy  late  of,  &c.,  a  copy  of  whose  will,  and  the  letters  of 
adoiinistration  thereon,  I  herewith  send,  I  require  you  as 
agent  to  the  Globe  Insurance  Company,  to  pay  me  the 
amount  of  policy  ^o.  1471,  for  the  sum  of  1700/.,  and 
policy  No.  1478,  for  the  sum  of  425/.,  which  insurances 
were  effected  by  the  deceased  for  the  benefit  of  his  family, 
and  the  premiums  on  which  have  been  paid  out  of  his  pro- 
perty ;  and  should  you  refuse  to  comply  or  neglect  to  do 
so,  I  will  proceed  in  such  manner  as  I  may  be  advised  for 
the  recovery  of  the  same." 


On  the  24th  of  May,  a  notice  was  served  on  the  Com- 
pany by  Henry  Ashe^  withdrawing  his  claim  to  the  two 
policies  of  insurance,  and  the  bill  was  subsequently  taken 
as  confessed  against  him,  and  also  against  his  sister,  the 
Defendant  Elizabeth  Ashe. 

VOL.  III.  c 
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1842. 


Glynn 

V. 

Locke. 
StatemeKt» 


Upon  the  filing  of  the  bill,  the  Plaintiffs  paid  into  Court 
the  amount  of  both  policies,  and  obtained  an  injunction 
restraining  ZocAe  from  proceeding  in  the  action  at  law. 
The  cause  now  came  on  to  be  heard. 


Argument.  Mr.  Serjeant  Warren^  Mr.  Brewster^  and  Mr.  M^Me- 

chan  for  the  Plaintiffs. 

The  Plaintiffs  were  compelled  to  institute  the  present 
suit,  by  reason  of  the  conflicting  claims  of  the  different 
Defendants.  The  deed  of  1808,  whereby  the  policies  were 
assigned  to  Jeffries^  does  not  contain  any  clause  enabling 
the  trustee  to  g^ve  receipts  to  the  Company;  and  the 
Company  having  notice  of  the  trusts,  would  be  therefore 
bound  to  see  to  the  application  of  the  money  and  the  per- 
formance of  the  trusts :  the  case  of  Horn  y,Horn{a)  shows, 
that  even  in  the  case  of  the  purchase  of  a  real  estate  of  a 
trader,  sold  by  his  executor  and  devisee  before  the  debts 
were  paid,  nevertheless  the  purchaser  was  bound,  notwith- 
standing the  Statute,  to  see  that  the  purchase-money  was 
applied  in  payment  of  the  legacies.  It  is  true,  that  the 
conflict  here  is  between  legal  and  equitable  titles;  but 
though  the  mode  of  relief  is  different,  the  subject  is  the 
same  ;  the  claims  of  the  parties  are  opposed,  and  an  action 
at  law,  or  a  suit  in  Equity,  would  be  equally  harassing 
to  the  Plaintiffs ;  Paris  v.  Gilham(b)j  Morgan  v.  JUixr- 
sack(c).  It  is  sufficient,  if  the  debtor  can  show,  that 
the  credit  or  has  given  a  colour  of  title  to  a  third  person, 
and  that  he  is  in  danger  of  being  molested  by  conflict- 


(fl)  2  Sim.  &  S.  448. 
(/>)  Coop.  56. 


(c)  2  Mer.  107. 
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ing  rights.  In  The  East  India  Company  v.  Edward8{a)j 
Sir  WiUiam  Grant  says,  "  Edwards  had  by  his  act  given 
a  colour  of  title  to  another  person,  and  until  that  was  dis- 
posed of,  could  not  insist  on  payment  to  himself:*'  Wright 
T.  Ward{b)  is  a  still  stronger  case :  there  the  executors  of  a 
party  to  whom  a  bond  was  due,  represented  to  the  obligor, 
that  the  amount  of  the  bond  should  be  appropriated  in 
payment  of  a  legacy  bequeathed  by  the  testator,  and  the 
Court  held,  that  this  was  such  a  dealing  with  the  debt  as 
gave  the  obligor,  upon  a  controversy  subsequently  be- 
tween the  legatee  and  the  executor,  a  right  to  sustain  a 
bill  of  interpleader.  In  the  present  case  the  Plaintiffs  re- 
ceived formal  notices  from  all  the  parties,  who  were  inte- 
rested in  the  proceeds  of  the  policies,  cautioning  them 
against  payment.  As  to  the  smaller  policy,  the  right 
o(  Locksy  the  trustee,  was  disputed,  and  hy  Henry  Ashe^ 
the  administrator  of  the  deceased,  who  admittedly  had 
the  legal  right.  With  regard  to  the  policy  of  1700/., 
there  were  circumstances  connected  with  it  calculated  to 
exdte  suspicion;  the  bill  charges,  that  Locke  told  the 
Company's  agent  that  it  was  lost ;  this,  it  is  true,  is  to 
some  extent  denied  by  Locke  in  his  answer ;  but  it  is  quite 
clear  that  he  concealed  from  the  Company  the  fact  of  his 
having  mortgaged  it  to  Tierney,  Under  all  the  circum- 
stances of  the  case,  the  Plaintiffs  submit,  that  they  have 
shown  upon  this  record  a  clear  case  of  interpleader,  and 
that  they  are  entitled  to  have  their  costs  of  the  suit  out  of 
the  fund  in  controversy,  according  to  the  principle  of  Camp- 
bdl  V.  Solomans{c\  and  Farebrother  v.  Prattent{d). 


1842. 
Gltmn 

V. 

Locks. 
Argument, 


(a)  18  Ves.  376. 
(J>)  4  Russ.  213. 


(c)  1  Sim.  &  S.  462. 

(rf;  5  Price,  303;  Daniel,  64, 70. 
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1842. 


V. 

Locke. 
Argument, 


Mr.  MartleysLTid  Mr.  Pakenham  Jot  the  Defendant  Locie, 
contended,  that  there  was  no  case  of  interpleader  estabUshed. 
The  suit  has  been  occasioned  by  the  supposed  liability  of 
the  Company  to  see  to  the  performance  of  the  trust :  in 
this  the  Plaintiffs  are  mistaken :  no  such  duty  devolves 
upon  them:  the  first  trust  is  for  the  payment  of  the 
debts  of  William  Ashe,  which  were  unascertained,  and 
which,  in  point  of  fact,  exhaust  the  entire  fund*  As  the 
case  now  stands,  it  is  admitted,  that  the  amount  of  both 
the  policies  is  to  be  paid  to  the  Defendant  Locke.  Thd 
legal  title  to  the  policy  for  1700/.  was  alone  vested  in  him, 
as  the  representative  of  Jeffries  under  the  deed  of  1808, 
and  Tierney  the  mortgagee  was  on  all  occasions  willing, 
and  had  offered,  to  join  in  a  release  to  the  Company ;  with 
regard  to  the  policy  of  425/.,  from  the  moment  that  Henry 
Ashe  withdrew  his  claim,  which  he  did  within  a  few  days 
after  the  bill  was  filed,  all  conflict  with  respect  to  that  po- 
licy was  at  an  end,  and  the  Company  was  thenceforth  not 
justified  in  persisting  with  the  suit. 


The  Solicitor-  General  and  Mr.  Cheyne  for  Tierney y  the 
mortgagee,  and  his  trustee,  John  L.  Locke. 

Mr.  Kane  and  Mr.  J.  T.  Green  for  Major  Sullivan  and 
his  wife,  and  for  Elizcibeth  Ashe. 


Nov.  4.       Thb  Lord  Chancellor  : — 

Judgment.  I  do  not  apprehend  that  there  is  any  real  diflScuIty  in 

this  case.  The  authorities  which  have  been  referred  to 
distinctly  show,  that  to  support  a  bill  of  interpleader,  there 
must  be  a  conflict  between  the  Defendants.     In  the  case 


CASES  IN  CHANCERY. 


21 


of  The  East  India  Company  v.  Edwards^a)^  the  Plaintiffs 
had  entered  into  contract  with  one  of  the  Defendants,  Ed- 
wards^  and  he  had  subsequently  assigned  the  contract,  and 
the  benefit  thereof,  to  another  of  the  Defendants,  Z>tcAen- 
wn:  but  it  was  insisted,  that  the  assignment  was  invalid. 
EdwardSj  by  his  answer,  impeached  the  assignment ;  and 
the  Court  was  of  opinion,  that  the  assignor,  having  given  a 
color  of  title  to  the  assignee,  could  not  insist  on  payment 
of  the  sum  stipulated  for  by  the  contract,  until  the  claim  of 
the  assignee  was  disposed  of.  There  was  there  a  clear  con- 
flict, and  consequently  the  case  was  a  proper  one  for  a  bill 
of  interpleader. 


1842. 


Glyhm 

V. 

Locke. 
Judgment, 


In  the  other  case  of  Wright  v.  Wardip)^  a  testator  be- 
queathed the  interest  of  a  certain  legacy  to  one  for  life, 
and  after  the  legatee's  death  to  distribute  the  principal 
among  certain  persons  specified  in  his  will.  The  executors 
and  trustees  of  the  legacy  having  agreed  that  a  bond  debt, 
which  was  due  to  the  testator,  of  equal  amount  with  the  le- 
gacy, should  be  appropriated  to  the  payment  of  the  legacy, 
communicated  the  arrangement  with  the  obligor,  and  di- 
rected him  accordingly  to  pay  the  interest  of  the  bond  to 
the  legatee.  This  arrangement  was  acted  on  for  several 
years :  subsequently  the  surviving  trustee  of  the  legacy 
gave  notice  to  the  obligor,  not  to  pay  the  money  to  the 
executors ;  and  the  executors  commenced  an  action  on  the 
bond  against  the  obligor,  whereupon  he  filed  a  bill  of  inter- 
pleader. Thecase  came  first  before  the  Vice-Chancellor,  upon 
a  demurrer  filed  by  the  executors,  and  he  thought  that  it 
was  not  a  proper  case  for  interpleader,  and  allowed  the  de- 
murrer ;  but  on  appeal,  that  order  was  reversed,  the  Lord 


((i)  18  Ves.  376. 


(A)  4  Russ.  215. 
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^0^2.  Chancellor  holding,  that  the  appropriation  amounted  to  an 

Glynn  assignment,  and  that  therefore  there  was  a  conflict.     In 

LocKx.  each  of  these  cases  different  persons  claimed  the  same  sub- 

Judgmenu  j^ct :  in  such  cascs  an  interpleader  bill  can  be  maintained. 

The  present  case  is  altogether  of  a  different  description* 
Mr.  Jeffries  effected  an  insurance  of  1700/.  upon  the  life  of 
Mr.  Aahe^  which  was  understood  to  be  for  the  benefit  of 
Ashe's  family,  Mr.  Ashe^  the  party  whose  life  was  insured, 
assigned  the  policy  by  a  separate  deed  of  the  27  th  of  Sep- 
tember, 1808,  to  Jeffries^  the  person  who  had  effected  the 
insurance,  upon  certain  trusts,  which  were  declared  by 
another  deed  of  similar  date,  and  to  which  deed  the  former 
one  expressly  referred.  Now  the  intention  of  the  parties  is 
quite  plain,  although  it  has  not  been  executed  in  a  convey- 
ancer-like manner,  viz.,  to  render  it  unnecessary  for  the 
Company  to  inquire  further.  This  contemporaneous  deed 
was  a  family  deed  :  it  provided  for  the  payment  of  the  debts 
of  the  person  whose  life  was  assured,  and  for  the  repay- 
ment to  the  party,  who  had  effected  the  policy,  of  the  sums 
advanced  by  him,  or  which  he  might  advance,  for  payment 
of  the  debts ;  and  after  satisfaction  of  these  obligations,  a 
trust  was  declared  for  the  different  members  of  the  family 
of  the  assured.  The  objection,  which  was  made  on  the  part 
of  the  Company,  to  the  claim  of  the  person  who  had  the 
legal  right,  and  the  first  equitable  right,  was  that  there  was 
no  declaration  that  the  receipt  of  that  person  should  be  a 
discharge.  But  this  was  not  necessary ;  for  the  nature  of  the 
trusts  of  the  deed  is  sufficient  to  absolve  the  Company  from 
the  necessity  of  seeing  to  the  application  of  the  money. 
Were  I  to  decide  this  point  in  favour  of  the  Company,  and 
hold  this  to  be  a  proper  case  for  a  bill  of  interpleader,  I 
could  not  lay  down  a  rule  more  mischievous  in  its  tendency 
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to  companies  in  general.  It  would  amount  to  a  decision, 
that  in  all  cases  a  party  paying  money  to  a  trustee  is  bound 
to  see  to  its  application,  and  consequently  to  the  execution 
of  the  trusts  of  the  deeds,  however  complicated.  But  no 
such  role  exists.  I  hold,  that  the  intervention  of  the  per- 
son who  has  the  legal  right,  and  who  was  bound  to  see  to 
the  distribution  of  the  fund  according  to  the  trusts  of  the 
deed,  and  who  was  introduced  for  that  express  purpose,  was 
sufficient  to  protect  the  Company.  I  am  clearly  of  opinion, 
that  the  Company  was  not  bound  to  see  to  the  application 
of  this  money,  and  therefore  had  no  right  to  call  for  the 
execution  of  the  trusts  of  the  deed.  In  that  view,  there- 
fore, the  bill  is  wrong,  so  far  as  concerns  the  policy  for 
1700/. 


1842. 


Glthm 

9. 

Locke. 


As  far  as  regards  the  policy  for  425/.  the  case  stands  on 
different-grounds.  That  policy  was  effected  by  William  Ashe 
himself,  and  therefore  the  person,  who  had  the  legal  right  to 
recover,  was  his  personal  representative,  Henry  Ashe^  who 
imfortunately  insisted  upon  the  Company  paying  to  him 
the  amount  of  both  the  policies.     The  notice,  however,  of 
the  8th  of  May  shows,  that  he  was  acting  under  a  misap- 
prehension of  his  rights,  but  nevertheless  claiming  for  the 
general  benefit  of  the  &mily.     I  do  not  feel  at  liberty  to 
say,  that  this  is  not  a  case  for  interpleader,  for  here  there 
was  a  conflict.     Henry  Ashe^  who  unquestionably  had  the 
legal  right  as  to  the  smaller  sum,  and  to  some  extent  an 
equitable  right,  insisted  upon  the  money  being  paid  to 
him.     I  may  observe  that  it  is  quite  settled,  that  the  person 
who  is  liable  to  pay  the  money,  need  not  wait  until  the 
action  is  brought.     Lockey  as  the  representative  oi  Jeffries, 
the  party  to  whom  the  assignment  had  been  made,  required 
the  payment  to  be  made  to  him.  Here  there  was  a  clear  case 
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1842. 


Gltiiic 

V. 

Locks. 


of  conflict.  The  parties  were  not  claiming  under  each  other, 
but  adversely.  As  far,  therefore,  as  the  425/.  is  concerned, 
I  think  the  bill  is  properly  framed,  and  the  Plaintifis  are 
entitled  to  maintain  it. 


The  only  difficulty  which  remains  is,  what  am  I  to  do  about 
the  costs  ?     In  interpleader  suits,  the  Plaintiff,  if  right, 
gets  his  costs  out  of  the  fund ;  and  the  Defendant,  who  is 
wrong,  and  who  consequently  may  be  supposed  to  have 
caused  the  suit,  may  be  compelled  to  pay  the  cost8(a).     In 
the  present  case  the  Plaintiffs  are  partly  right  and  partly 
wrong,  and  hence  a  difficulty  arises.  What  I  propose  doing 
is  this,  so  far  as  relates  to  the  policy  for  17002.,  I  dismiss 
the  bill  with  costs,   as  against  the  Defendants  Thomas 
Lockcy  Edward  Tierney^  and  John  L.  Locke  ;  but  without 
costs  against  the  other  Defendants,  who  in  reality  were  the 
cause  of  the  filing  of  the  bill.     As  to  so  much  of  the  bill  as 
jelates  to  the  policy  for  425/.,  I  think  that  the  Plaintiffs  are 
entitled  to  their  costs  up  to  the  service  of  the  notice  of  Henry 
^«A€,  of  the  14th  of  May,  1838.  If  the  bill  was  filed  in  error 
as  to  that  policy,  the  fault  lay  with  the  Defendants ;  but  upon 
the  service  of  that  notice,  the  Company  ought  to  have 
stopped,  because  it  was  the  claim  oi  Henry  Ashe  alone  that 
entitled  them  to  file  the  bill,  and  the  moment  he  withdrew 
his  claim,  from  that  time  the  smaller  policy  stood  on  the 
same  ground  as  the  policy  for  1700/.   These  costs  are  to  be 
set  off  against  the  costs  to  be  paid  by  the  Plaintiffs  to  the 
Defendant  Locke.     By  whom  then  are  the  costs  thus  in- 
curved by  Locke  and'  Tierney  in  relation  to  the  smaller 
policy  to  be  paid  ?     I  am  of  opinion,  that  the  Defendants 


(a)  See  Melville  v.  Smarkt  3  Mann.  &  G.  57;  and  Crawford  v.  Fisker, 
1  Hare,  436. 


CASES  IN  CHANCERY.  25 

Henry  SLud  Elizabeth  Ashe,  and  James  Sullivan,  must  pay         1842. 
those  costs ;  for  though  the  Company  were  wrong,  yet  the        Glyhh 
Ashes  and  Sullivan  were  still  more  in  the  wrong :  Sullivan       Locks. 
says  he  was  misled  by  the  settlement ;  but  I  see  no  foun-      judgment. 
dation  for  this  statement,  nor  any  for  his  claim  against  the 
Company.     I  think  I  have  full  power  to  make  this  ar- 
rangement of  the  costs  of  the  several  parties,  though  this 
is  an  interpleader  suit.     There  being  now  no  adverse  claim, 
the  injunction  will  of  course  stand  dissolved. 

The  Solicitor^  General,  for  the  Defendant  Tiemey,  asked 
that  the  costs  of  this  Defendant  should  be  given  against  the 
Plaintiff  in  the  first  instance,  the  Plaintiff  to  have  them 
over  against  the  fund. 

The  Lord  Chancellor  : — I  do  not  think  I  can  do  this 
upon  a  bUl  of  interpleader. 


Dismiss  the  Plaintiff's  bill  so  far  as  same  relates  to  the  Decree, 
policy  of  1700/.,  with  costs  as  to  the  Defendants  Thomas 
Locke,  Edward  Tiemey,  and  John  L.  Locke ;  but  without 
costs  as  to  the  other  Defendants.  Let  the  bill  be  retained 
as  to  the  policy  of  425/. ;  and  let  the  Plaintiffs  have  their  costs 
thereof,  so  far  as  relates  to  the  said  policy  up  to  the  24th  of 
May,  1838,  the  time  of  the  service  of  the  notice  of  the  14th 
of  May,  1838,  by  the  Defendant  Henry  Ashe :  and  let  the 
said  costs  be  set  off  and  allowed  out  of  the  costs  to  be  paid 
by  the  Plaintiffs  to  the  Defendant  Thomas  Locke :  and  let 
the  said  Thomas  Locke  be  repaid  the  same  by  the  Defend- 
ants Henry  Ashe,  Elizabeth  Ashe,  and  James  Sullivan:  and 
let  the  said  last-named  Defendants  pay  to  the  Defendants 
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1842.         Thomas  Locke^  Edward  Tiemey^  andJoAn  L.  Locke,  their 

« s/ ' 

Glynh  costs  of  this  suit,  so  &r  as  they  relate  to  the  said  policy  of 
Locke.  ^25/.  incurred  subsequently  to  the  said  24th  of  May,  1838, 
j)gcrgg^  and  refer  it  to  the  Master  to  tax  and  ascertain  the  costs  of 
the  said  several  parties  accordingly.  Let  the  injunction  be 
dissolved,  and  (the  Plaintiffs  consenting)  let  them  pay  the 
costs  in  the  action  at  law  to  the  Defendant  Thomas  Locke: 
and  let  the  Accountant-General  transfer  to  the  Defendant 
Edward  Tiemey  so  much  of  the  New  Three  and  a  Half 
per  Cent.  Government  Stock  to  the  credit  of  this  cause, 
as  shall  at  the  price  of  the  day  be  equivalent  to  the  sum 
of  404/.,  with  interest  thereon  at  the  rate  of  six  per  cent., 
from  the  2nd  of  June,  1827,  to  the  day  of  such  transfer: 
and  let  the  balance  of  said  stock,  together  with  the  cash  in 
bank  to  the  credit  of  this  cause,  be  transferred  to  the  Defen- 
dant Thomas  Locke(a). 

Reg.  Lib.  86,  1842,  fol.  362. 


(a)  See  Hoggart  v.  Cutts,  Criug    given;  and  also  CVou^^Aa^  t.  Thorn- 
&  P.  197,  where  the  form  of  a  de-    ton,  2  MyUie  &  C.  1. 
cree  m  an  interpleading  suit  b 
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1842. 
I » < 

In  Re  PONSONBY,  a  Lunatic. 

rNov,  6,  12. 
HE  Right  Honourable  George  Ponsonby,  by  his  last  P.  byhiswiu 

wUl  and  testament,  bearing  date  the  11th  of  May,  1812,  ws^^ 

devised  as  foUows:    «  I  give,  devise,  and  bequeath  to  my  ^^^e  th'^;;7i!:^ 

irife  the  Lady  Mary  Ponsonby,  for  the  term  of  her  natural  "1^^^^^ 

life,  and  for  no  lon&fer  or  other  period,  all  my  estate  and  *PPiy»»«mnot 

^  r         -7  /  exceeding  400/. 

property,  of  whatever  description,  real,  personal,  or  mixed ;  p*'  *nnnm,  to 

J      r        1         1  .  themaintenanoe 

emd,  from  and  after  her  decease,  I  g^ve,  devise,  and  be-  and  care  of  his 
queath  the  same  to  my  son  William  Robert  Ponsonby,  his  waa  a  imiatic, 
heirs,  executors,  administrators,  or  assigns  for  ever.  But  ^er  should  i^ 
whereas,  my  eldest  son  John  Ponsonby  is,  from  the  derange-  ^i^^o^of" 
ment  of  his  understanding,  entirely  incapable  of  taking  care  JjJ'i^?*^* 
0^  or  managing  himself,  or  his  affairs,  I  do  hereby  order  ^^  ^^®  <>^^ 

said  son,  apply 

and  direct,  and  my  wish  is,  that  my  wife  during  the  term  said  sum  anna- 

ally  for  his 

»he  shall  be  in  possession  of  my  estate  in  the  county  of  comfortable 
Londonderry,  in  the  province  of  Ulster,  in  that  part  of  the  Md^Lu^' 
United  Kingdom  called  Ireland,  and  my  son  William  Ro-  Sod  si^h^d 
berty  while  he  shaU  be  in  possession  of  the  same,  shall  ^er^con- 
apply  a  sum  not  exceeding  400/,  per  annum  to  the  main-  »|d«'«<i"» 

^'^  ^  or  charge  thereon. 

tenance  and  care  of  my  said  son  John.     And  my  wish  is,  The  L.  estate 

was  sold  after 

that  whoever  shall  at  any  time  be  in  possession  of  my  said  the  death  of  the 

testator,  under 

Londonderry  estate  shall,  during  the  life  of  my  said  son  a  decree  in  a 

creditor's  suit, 
and  a  sum  of 
1 0,550/.  of  the  purchase  money  was  invested  in  stock  to  the  credit  of  the  cause,  to  secure  the 
payment  of  the  lunatic's  allowance,  which,  under  an  order  of  the  Court,  was  fixed  at  280/.  per 
annum.  At  the  death  of  the  lunatic  in  1642,  the  surplus  of  the  dividends  upon  the  stock 
announted  to  812/.  12<.  9d.;  upon  an  application  by  the  personal  representative  of  the  lunatic, 
eUumlng  this  sum  as  part  of  his  personal  estate,  and  a  cross  claim  on  part  of  the  owners  of 
the  estate,  claiming  under  the  second  son  : — Held,  that  upon  the  true  construction  of  the  will, 
there  was  no  greater  charge  upon  the  estate  than  what  was  actually  required  and  applied  for 
the  maintenance  and  support  of  the  lunatic ;  and  that  consequently,  the  sum  in  question  did  not 
form  any  portion  of  the  personal  estate  of  the  lunatic. 

Held  also,  that  even  if  it  did,  yet  that  as  the  savings  of  the  lunatic's  maintenance,  it  be- 
longed to  the  parties  claiming  under  the  widow  and  second  son,  who  were  in  the  situation  of 
committee  of  the  person  of  the  lunatic ;  and  that  in  any  view  of  the  case,  the  personal  repre- 
sentative of  the  lunatic  had  no  claim  upon  it. 

Semble,  the  question  had  been  already  disposed  of  by  the  decree  in  the  suit  in  1637. 
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>^^    ,    Johm^  9pflj  wad  «iim  anoallT  tar  Ui 


In  tu        care,  and  miinfnMmce ;   and  die  i 
taken,  and  eonsdered  at  a  cnaige 


that  my  uid  ton  Jokm  chall  be 
tlie  care  of  Dr.  WiUUy  with  whom  henoweadeB;  IntI 
do  not  by  thk  leooounendatioii  mean  to  oider  or  dbectii^ 
confiding  entirely  in  the  affection  and  dii 
and  my  ton  WiUiam^  that  as  each  %A  them,  slmll  he  ii 
pometMcm  of  my  Londonderxy  estate  afbreanidy  tl 
re^KCtirdy  apply  the  som  neoemazy  fiir  bis  one  (i 
cee£ng  400/.  per  annum)  in  the  way  best  snitod  tm  lb 
unhappy  state." 

The  testator  died  without  having  altered  bis  will,  aai 
his  widow.  Lady  Mary  Pommibyj  entered  into  tbe  pos- 
session of  all  his  estates,  real  and  personal,  and  continQBl 
in  such  possession  until  her  death.  In  the  year  I820| 
William  Robert  Pansonby  died ;  having  by  his  will,  beu- 
ing  date  the  5j,h  of  May,  1818,  devised  the  LondkMideny 
estate  to  trustees  upon  trust  for  the  Honourable  jFnmea 
Ponsonby^  wife  of  the  Lord  Bishop  of  Derryj  for  life, 
for  her  separate  use,  with  remainder  to  the  said  Lord 
Bishop  oiDerry  for  life,  with  remainder  to  the  use  of  thdr 
first  and  other  sons  in  tail  male,  with  remainders  over. 
After  the  death  of  William  Robert  Ponsonby^  a  suit  was 
instituted  by  Mr.  Thomas  Tydd^  a  judgment  creditor  of 
WilUam  Robert  Pomonby;  and  on  the  10th  of  May,  1829, 
a  decree  was  pronounced,  directing  a  sale  of  the  Meath 
estate  (which  was  part  of  the  property  of  George  Ponsonby)^ 
and  in  case  that  same  should  not  be  sufficient  to  pay  the 
debts  as  well  of  George  Ponsonby  as  of  William  Robert 
Ponsonbyy  then  that  the  Master  should  proceed  to  a  sale  of 
the  Londonderry  estate. 
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In  pursuance  of  this  decree,  the  two  estates  were  sold,        1842. 
the  Meath  estate  producing  a  sum  of  14,475/.,  and  the        ^nRe 

PONSORBT. 

Londonderry  estate  a  sum  of  48,500/. 


Statement 


By  an  order  in  this  cause  of  Tydd  v.  Prittie^  bearing 
Jate  the  14th  of  February,  1832,  it  was  directed  that  a  sum 
of  10,550/.,  Old  Three  and  a  Half  per  Cent.  Government 
Stock,  produced  by  the  sale  of  the  Londonderry  estate,  should 
be  transferred  to  a  separate  account,  to  the  credit  of  the 
ttid  cause,  to  be  entitled  ^*  An  Annuity  Fund,  for  John 
Vtnuonbyy  Esq.,  a  Lunatic,"  with  liberty  to  the  committee 
tfthe  person  of  the  said  John  Ponsonby^  or  to  any  person 
entitled  to  receive  the  maintenance  of  the  said  lunatic,  to 
tpply  from  time  to  time  during  the  life  of  the  said  lunatic, 
in  relation  to  the  dividends  of  said  stock,  and  that  the 
principal  of  said  sum  should  stand  impounded  until  after 
the  death  of  the  said  John  Ponsonby^  with  liberty  to  the 
parties  and  creditors  in  the  cause  to  apply  in  relation  thereto 
IS  they  might  be  advised. 

By  an  order  of  the  9th  of  March,  1832,  the  Accountant- 
General  was  directed  to  draw  on  the  Bank  of  Ireland  in 
fiiToar  of  Dr.  Willis^  for  a  sum  of  150/.  half-yearly,  out  of 
die  dividends  accruing  due  on  the  said  sum  of  10,550/. 
Government  Three  and  a  Half  per  Cent.  Stock,  for  the 
maintenance  of  the  lunatic ;  but  by  a  subsequent  order  of 
the  22nd  of  February,  1836,  this  allowance  was  reduced  to 
a  sum  of  280/.  annually. 

By  the  final  decree  in  the  cause  of  Tydd  v.  Prittie^ 
bearing  date  the  12th  of  January,  1837,  it  was  ordered, 
amongst  other  things,  that  out  of  the  annual  dividends  of 
sud  sum  of  10,550/.  Old  Three  and  a  Half  per  Cent.  Stock, 
a  competent  sum  should  be  applied  towards  the  maintenance 
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1842. 


In  Re 

PONSOMBT. 

Statement, 


Argument, 


and  support  of  said  John  Ponsohby ;  and  that  from  and 
after  the  death  of  the  said  John  Ponsonby,  the  dividends  to 
accrue  thereon,  and  in  the  meantime  that  the  annual  inte- 
rest and  dividends  of  the  said  funds  then  standing  to  the 
credit  of  the  cause,  and  of  all  other  such  fund  as  should  or 
might  thereafter  be  brought  into  Court  to  the  credit  of  the 
cause,  be  paid  to  the  said  Frances  Ponaonbyy  or  her  at- 
torney lawfully  authorized,  for  and  during  the  life-time  of 
her  husband  the  Lord  Bishop  of  Z)erry,  provided  she  should 
so  long  live;  and  from  and  after  the  death  of  the  said 
Frances f  and  in  case  the  said  Lord  Bishop  of  Derry  should 
survive  her,  then  the  said  dividends  and  interest  were  de- 
creed to  be  paid  to  the  said  Lord  Bishop  oiDerry^  for  and 
during  his  natural  life ;  and  from  and  after  the  death  of 
the  survivor  of  them,  then  to  their  only  son  fVtUiam  Bra- 
bazon  Ponsonby. 

On  the  31st  of  March,  1842,  John  Ponsonby  the  lunatic, 
died ;  and  it  appeared,  that  after  payment  to  Dr.  WiUis  of 
the  respective  annual  sums  pursuant  to  the  orders  of  the 
9th  of  March,  1832,  and  the  22nd  of  February,  1836,  and 
also  the  sums  due  for  medical  attendance  and  funeral  ex- 
penses, there  remained  a  sum  of  812/.9«.  lie/.,  being  the 
surplus  of  the  dividends  which  accrued  due  on  the  said  sum 
of  10,550/.  stock. 


Mr.  Bessonet  now  moved  on  the  part  of  the  Honourable 
Francis  Prittie  and  Elizabeth  his  wife,  who  was  adminis- 
tratrix of  the  lunatic,  that  this  sum  should  be  paid  over  to 
them,  as  constituting  part  of  the  personal  estate  of  the 
lunatic. 
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The  Lord  Chancellor  : — 

There  was  a  case  before  Lord  Brougham  of  Grosvenor 
V.  Drax{a)f  where  he  directed  an  account,  sach  as  is  here 
sought,  against  the  committee  of  the  lunatic*  The  order 
was  a  new  one,  and  the  committee  appealed  to  the  Privy 
Council.  All  the  great  lawyers  of  the  day  were  as- 
sembled— Lord  Brougham,  Lord  Eldon,  Lord  Lyndhurst, 
Lord  Manners^  Lord  Wynford,  Sir  William  Alexander ^ 
Sir  tlohn  Leach  ; — the  question  was  solemnly  argued,  whe- 
ther such  an  account  could  be  ordered :  and  it  was  held 
unanimously,  that  the  committee  was  entitled  to  retain  the 
savings  of  the  lunatic's  maintenance,  and  the  order  was 
reversed.  Since  that  case  the  point  has  never  been  raised, 
and  the  savings  have  always  been  considered  as  belong^g 
to  the  person  who  had  the  care  of  the  lunatic,  and  not  to 
the  lunatic's  personal  estate.  But  it  seems  to  me  that  the 
decree  pronounced  in  the  year  1837,  in  the  canse  of  Tydd  v. 
Prittiej  has  disposed  altogether  of  the  question.  I  wish 
counsel  would  look  into  this  pointy  and  mention  the  case 
again  on  this  day  week. 


1642. 


In  Re 

POHSONBT. 

Judgment, 


In  the  meantime  a  petition  was  presented  on  the  part  of 
the  Lord  Bishop  of  Derry  and  Frances  Pomonby^  his  wife, 
under  the  will  of  William  Robert  Ponsonby^  the  second  son 
of  the  testator,  praying  that  this  surplus  might  be  trans- 
ferred to  them. 


Nov.  12. 


Mr.  Serjeant  Warren  and  Mr.  Hawkins  for  the  Bishop 
of  Derry  and  Frances  his  wife  ; 

Mr.  Bessonet  for  Prittie  and  wife,  referred  to  Scale  v. 
Seale{b). 


(fl)  2  Knapp,  82. 


(ft)  1  P.  Wms.  290. 
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1842.  The  Lord  Chancellor: — 

1 , # 

Ih  Re  If  this  case  rested  on  the  will  alone,  the  point  would  seem 

PONSONBT.  ' 


Judgment, 


to  be  free  from  doubt*  The  testator,  by  his  will,  directs  that 
his  wife  and  son,  the  devisees  of  the  testator,  ^^  shall  apply  a 
sum  not  exceeding  400/.  per  annum,  to  the  maintenance  and 
care  of  my  son,  John  ;  and  my  wish  is,  that  whoever  shall 
at  any  time  be  in  possession  of  my  said  Londonderry  estate, 
shall,  during  the  life  of  my  said  son,  apply  said  sum  annu- 
ally for  his  comfortable  support,  care,  and  maintenfince, 
and  that  sum  shall  be  deemed,  taken,  and  considered  as  a 
charge  thereon."  Then  he  recommends  that  he  shall  be 
continued  under  the  care  of  Dr.  Willis^  with  whom  he  was 
then  resident ;  and  again  provides,  that  his  wife  and  son, 
as  each  of  them  shall  be  in  possession  of  his  estate,  shall 
apply  the  sum  necessary  for  his  use  (not  exceeding  400/. 
per  annum)  in  the  way  best  suited  to  his  unhappy  state." 
The  argument  for  the  administratrix  assumes,  that  under 
this  will,  there  is  an  actual  charge  upon  the  estate  to  the 
extent  of  400/.  per  annum.  But  such  is  not  the  case. 
There  is  nothing  more  than  a  direction  that  his  wife  and 
son  (the  testator  seems  not  to  have  contemplated  the  pro- 
bability of  the  lunatic's  surviving  both)  shall  apply  a  sum 
not  exceeding  400/.  The  effect  is,  that  the  sum  of  400/. 
should  be  applied,  if  necessary,  and  to  that  extent  the 
estate  is  charged ;  but  if  so  large  a  sum  should  not  be  re- 
required,  then  the  will  does  not  make  any  sum  beyond  what 
was  required,  a  charge.  I  am  clearly  of  opinion,  that  there 
was  no  greater  charge  upon  the  estate,  than  what  was 
actually  required  and  applied  for  the  maintenance  and 
support  of  the  lunatic.  The  widow  and  second  son  were 
placed  in  the  situation  of  committee  of  the  person  of  the 
lunatic ;  it  was  left  to  their  discretion  what  sum  should 
be  applied  to  the  maintenance  of  the  lunatic.     Therefore, 


Jwdgment, 
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every  point  of  view,  whether  the  widow  and  son  are    ,    ^^^*    , 
oked  upon  as  committee  of  the  lunatic,  and  as  such  en-        ^"  ^« 

PONSOITBr. 

led  to  the  savings,  according  to  Grosvenor  v.  Draxy  or 
owners  of  the  estate  upon  which  this  sum  was  no  charge, 
ccept  to  the  extent  in  which  it  should  be  required,  I  am 
'opinion,  that  the  present  petitioners,  claiming  under  the 
idow  and  second  son,  are  entitled  to  this  surplus. 

But  independently  of  this,  it  appears  to  me,  that  the  de- 
ee  which  was  pronounced  on  the  12th  of  January,  1837, 
ncludes  the  point ;  for  it  directs  that  out  of  the  annual 
addends  of  the  said  sum  of  10,550/.  Old  Three  and  a  Half 
r  Cent.  Stock  (which  sum  had  been  invested  by  an  order 
the  11th  of  February,  1832,  upon  the  sale  of  the  estate, 
produce  an  annuity  fund  for  the  lunatic),  a  competent 
m  should  be  applied  towards  the  maintenance  and  sup- 
rt  of  the  lunatic ;  and  that  from  and  after  his  death,  the 
ddends  and  interest  to  accrue  frt)m  said  sum,  and  in  the 
san  time,  that  the  annual  interest  and  dividends  should  be 
id  to  the  said  Frances  Ponsonby  (one  of  the  petitioners) 
r  her  life,  and  after  her  death,  to  her  husband ;  and  aftep 
3  death  of  the  survivor,  it  directs  that  the  entire  principal 
oa  shall  be  paid  to  their  son,  the  inheritor  of  the  estate. 
>w  this  perfectly  disposes  of  the  question.  I  shall,  there- 
e,  in  this  case,  follow  the  decree,  and  declare,  that 
ances  Ponsonby  isentitied  to  the  surplus  of  the  dividends 
the  goveniment  stock. 


^OL.  III. 


a4  CASES  IN  CHANCERY. 

1842. 


Ex'parte  PASLEY. 

Nov.  5. 

A  coroner  difl-    J[n  this  case  an  application  was  made  on  the  part  of  the 

charged  from 

his  office  for  Crown,  that  a  writ  de  coronatore  exonerandOy  and  one  dt 
bjtheaothority  coTOfuUore  eligcndo  should  issue,  directed  to  the  Sheriff  of 
ofi^e  Greu      ^^  County  of  Dublin,  for  the  removal  oiJohn  Pculey^  from 

the  office  of  coroner  for  the  said  county,  and  for  the  election 

of  a  coroner  in  his  place. 

A  petition  had  been  presented  on  the  part  of  oertaiii 
freeholders  of  the  county  of  Dublin,  stating  that  Joh 
Pasleyy  one  of  the  coroners  of  the  county  of  Dublin,  was 
imfit  and  incapacitated  to  hold  that  office,  by  reason  of  oc- 
casional mental  derangement :  that  the  said  John  Padeg 
was  addicted  to  habits  of  intemperance,  and  on  several  oc- 
casions had  been  found  drunk  in  the  streets  of  the  city  d 
Dublin :  that  on  the  9th  of  August,  1842,  the  said  Joka 
Paaley  was  tried  and  convicted  of  a  conspiracy  to  obtain 
money  on  £dse  pretences,  and  had  been  sentenced  to  be 
imprisoned  for  the  term  of  six  calendar  months. 

The  petition  had  been  personally  served  uponMr.PcM^ 
in  jail. 

Argument,  The  Attomey- General,  in  support  of  the  petition,  con- 
tended, that  though  there  was  no  Statute  in  force  in  Ireland 
corresponding  to  the  25th  Geo.  II.  c.  29,  in  England,  yet 
that  the  Great  Seal  had  full  power  to  make  the  required 
order  independently  of  that  Statute ;  and  referred  to  the 
opinion  of  Lord  Eldan  in  Ex  parte  PameU(a). 

The  Lord  Chancellor  granted  the  application. 
(a)  1  Jac.  &  W.  451. 
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he  Matter  of  Sir  GEORGE  VESEY  COL-  1842. 

THURST,  Bart.,  and  Others,  Minors. 


Nov.  6,  7. 

denture  of  lease  of  thel  7 th  of  February,  1 708,  the  Hoi-  ff-  demiaedcep- 

.  •  •  ^^  premises 

^ord  Blade  Company,  being  then  seised  in  fee  of  the  to  B,  for  three 
f  East  and  West  Garvagh,  in  the  county  of  Cork,  de-  covenant  to  re- 
hesame  to  Thomas  Ware,  his  heirs  and  assigns,  for  toTiine*,"on  the 
es  of  Thomas  Weld,  Jonathan  Ware,    and  James  °7'°*t>onofa 

'  '  life,  and  paj- 

at  an  annual  rent  of  30/.,  and  one  shilling:  in  the  mentofafine 

'  °  of]  5/.  within 

for  receiver's  fees.     This  lease  contained  a  covenant  »«  months 

after  the  death 

petual  renewal  on  payment  of  a  renewal  fine  of  15/.  of  each  eentn 
six  months  after  the  fall  of  every  life.  under-iet  the 

same  premises 
to  C,  also  for 

Indenture  of  lease  of  the   20th   of  August,  1714,  with^a  Similar 
w  Ware  under-let  the  same  premises   to  Barra-  renew^^^dat 
owe,  for  three  lives,  Thomas  Weld,  James  Ware.  J  "^®  "°e^*i 

'  '   fine,  and  with 

arrachia  Dowe  (two  of  which  were  different  from  *  proviso,  that 

in  case  C.  should 

BS  in  the  head-lease  of  1708),  at  the  rent  of  47/.,  neglect  to  no- 
minate a  new 
covenant  for  perpetual  renewal,  on  payment  of  a  life,  and  pay 

renewal  fine  to  that  reserved  by  the  head-lease  of  in  six  months' 

after  the  death 
of  each  cegtui 
que  ri«,  C. 
should  pay  a 
»,  for  every  month  during  which  he  should  so  neglect  to  add  such  life  and  pay  such  fine, 
luently  purchased  the  interest  of  ff.  and  no  renewal  was  obtained  by  either  party  for 
If  a  century. 

urson  claiming  under  C.  being  a  ward  of  the  Court,  a  petition  was  presented  in  the 
tter  on  the  part  of  the  person  representing  J9.,  for  a  reference  as  to  what  was  due 
tnd  renewal  fines,  on  foot  of  the  lease  from  J9.  to  C. ;  and  also  for  an  account  of 
nd  septennial  fines,  and  interest,  on  account  of  the  original  lease  from  H,  to  B.  ;  and 
for  that  purpose  was  obtained.  Shortly  afterwards,  in  consequence  of  the  death  of 
taterially  interested,  a  second  petition  was  presented  praying,  in  addition  to  the  above 
for  a  reference  as  to  what  was  due  for  fines  and  penal  rent  under  the  said  lease  from 
but  the  order  made  thereon  was  in  same  terms  as  the  preceding  one,  and  was  silent 
penal  rents : — Held,  that  the  Master,  in  proceeding  under  this  reference,  was  not 
1  in  taking  an  account  of  the  penal  fines  due  on  foot  of  the  lease  from  B,  to  C, 
,  that  it  was  to  be  inferred  from  the  circumstances  of  the  case,  that  the  parties  had 
ito  an  agreement  not  to  require  any  renewals  to  be  executed. 

illy  spealcing,  an  outstanding  legal  estate  is  not  an  answer  to  the  obligation  on  the  part 
It  to  pay  the  renewal  fines. 

d2 
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»»*2.  On  the  24th  of  December,  1714,  Mt.  Henry,  who  had 

/n  /?e  become  entitled  to  the  interest  of  the  Hollow  Sword  Blade 
Company  in  these  premises,  executed  a  renewal  of  the  on- 
ginal  lease  of  1708,  to  Thomas  Ware:  and  on  the  6th  of 
May,  1737,  there  was  a  second  renewal  executed  by  Henry 
to  John  Warej  who  then  was  entitled  to  the  immediate 
tenant's  interest,  for  the  lives  of  Barrachia  Dtnoe,  John 
fVarCj  and  William  Ware, 

Shortly  afterwards,  John  Ware  granted  a  renewal  of  the 
sub-lease  of  1714  to  Hannah  Gillman^  in  whom  the  interest 
of  Barrachia  Dowe  had  become  vested,  for  the  same  three 
lives  as  were  contained  in  his  own  lease  of  the  6th  of  May, 
1737.  The  last  renewal  of  the  under-lease  was  executed 
on  the  2nd  of  November,  1782,  and  was  g^ranted  by  Thomas 
Ware  to  John  St.  Leger  Gillman^  who  then  represented  the 
interest  of  the  under-lessee,  for  the  lives  of  John  SL  Leger 
Gillmany  Hayward  St.  Leger  Gilbnan^  and  Josiah  Martin^ 
which  latter  life  was  still  in  existence. 

By  indenture  of  the  23rd  of  August,  1 740,£rannaA  GtUmanj 
who  then  represented  the  under-lessee,  demised  a  portion  of 
the  lands  comprised  in  it,  namely,  the  lands  of  East  Garvagh, 
to  John  Colthurstj  in  trust  for  one  William  Barrett,  for  the 
lives  of  James  Colthurstj  Nicholas  Colthurst  of  Ardrum, 
and  Nicholas  Colthurst  of  Carrignavin,  at  the  yearly  rent  of 
40/. :  and  by  this  lease,  Hannah  Gillman  covenanted,  that 
upon  the  fall  of  any  of  the  ssdd  lives,  on  the  application  of 
the  lessee,  his  heirs  or  assigns,  and  upon  payment  of  a  sum 
of  71.  lOs.  for  each  new  life  to  be  added,  and  of  all  rent  then 
due  (provided  such  application  should  be  made  within  six 
months  after  the  decease  of  any  of  the  said  lives),  she,  the 
said  Hannah  Gillman,  her  heirs  and  assigns,  would  executes 
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new  lease  of  the  premises,  with  the  like  covenants ;  insert-        1842. 
ing  therein  such  new  life  as  the  said  lessee,  his  heirs  and         in  Re 

111  .  1  /•  .  .  COLTHUBST. 

assigns,  should  nominate ;  and  so  from  time  to  time  upon 
the  bil  of  each  life,  as  often  as  occasion  should  require : 
^*  Provided  always,  and  it  is  the  true  intent  and  meaning 
of  these  presents,  that  the  said  John  Colthurstj  his  heirs 
and  assigns,  shall  from  time  to  time,  after  the  expiration  of 
six  months  after  the  fall  or  decease  of  any  of  the  said  lives, 
or  other  lives  thereafter  at  any  time  to  be  added  and  in- 
serted, pay  the  fine  or  sum  of  twenty  shillings  every  month, 
until  such  time  as  the  said  John  Colthurstj  his  heirs  or 
assigns,  shall  insert  a  new  life  instead  of  such  life  so  felling: 
and  that  if  the  said  John  Colthurst^  his  heirs  or  assigns, 
shall  neglect  to  pay  such  fine,  and  add  such  life  within  the 
space  of  six  months  next  after  the  decase  of  any  former 
life,  then  and  in  such  case,  the  covenant  of  renewal  shall 
be  void,  and  the  said  lease  shall  determine  at  the  expiration 
of  the  life  and  lives  then  in  being." 

On  the  2nd  of  February,  1 752,  the  said  Hannah  Gillman 
demised  the  lands  of  West  Garvagh,  the  residue  of  the  lands 
comprised  in  the  original  lease,  to  Mark  Draper^  in  trust 
for  Edmond  Barreity  at  the  yearly  rent  of  SO/.,  for  the  lives 
of  Nicholas  Colthurstj  oi  Carrignavin,  James  Colthurst^  and 
Edmond  Brodersj  with  a  covenant  for  perpetual  renewal 
similar  to  that  which  was  contained  in  the  lease  of  the  23rd 
of  August,  1740,  of  East  Garvagh,  upon  payment  of  a  fine 
of  7/.  10^.,  upon  the  fall  of  each  life,  and  subject  to  a  like 
penal  rent  of  twenty  shillings  for  every  month,  which  should 
be  permitted  to  elapse  without  renewing,  upon  the  expira- 
tion of  six  months  after  the  fall  of  each  life. 

James  Colthurst,  one  of  the  cestui  que  vies  in  these  sub- 
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>842.  leases  of  August,  1740,  and  February,  1752,  having  died, 
In  Re  on  the  10th  of  March,  1760,  a  renewal  of  the  lease  of  the 
2nd  of  February,  1752,  was  executed  by  Elizabeth  Atme 
Gillman  to  Edmond  Barrett j  for  the  lives  of  Nicholas  Coir 
thursty  Edmond  BroderSj  and  the  said  Edmond  Barrett^  in 
consideration  of  the  renewal  fine  of  7/.  10«.,  and  the  further 
penal  fine  of  22/.  6«.  %d, ;  and  a  receipt  was  indorsed  upon 
this  renewal  for  the  said  renewal  fine  of  7/.  10«.»  and  also 
for  the  sum  of  22/.  6^.  8(/.,  as  the  penalty  for  not  having 
renewed  afiter  the  death  oi  James  Colthwst^  for  twenty-two 
months  and  ten  days,  after  the  said  six  months  had  elapsed. 

On  the  same  day,  the  10th  of  March,  1760,  Elizabetk 
Anne  Gillman  also  executed  a  renewal  of  the  lease  of  the 
23rd  of  August,  1740,  to  William  Barrett^  for  the  lives  of 
Nicholas  Colthurst  of  Ardrum,  Nicholas  Colthurst  of  Car- 
rignavin,  and  the  said  William  Barrett. 

In  the  year  1766,  a  renewal  of  the  lease  of  the  19th  of 
May,  1737,  was  granted  by  John  Ware  to  Henry  Martva 
and  Elizabeth  Martin^  otherwise  Gillman^  his  wife :  and 
on  the  4th  of  April,  1771,  there  was  a  further  renewal  of 
the  said  lease  by  the  said  John  Ware  to  Martin  and  wife, 
for  the  lives  of  William  Ware,  John  St.  Leger  GiUmani 
and  Heyward  St.  Leger  Gillman. 

In  the  year  1782,  William  Barrett^  as  the  heir  of  J5d- 
mond  Barrett^  having  become  possessed  of  the  interest 
which  Edmond  was  entitled  to  in  the  lands  of  West  Gar- 
vagh,  by  indenture  of  lease  of  the  1st  of  >]ovember,  1782, 
demised  both  East  and  West  Garvagh  to  Sir  John  Contcof 
Colthurst  for  three  lives,  with  covenant  for  perpetual  re- 
newal, at  a  yearly  rent  of  165/.,  and  with  a  peppercorn  re- 
newal fine. 
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On  the  6th  of  June,  1782,  William  Ware  died ;  he  was    .    ^Q^^-    ^ 
the  surviving  cestui  que  vie  in  the  last  renewal  of  the  head-        /»  Re 

COLTBUBST. 

lease  of  the  6th  of  May,  1737,  granted  by  Hugh  Henry  to 
John  Ware ;  the  two  other  lives  having  dropped  in  the 
yean  1762  and  1767,  and  no  renewal  was  obtained:  and 
in  the  same  year,  1782,  Thomas  Ware,  who  was  entitled 
to  the  beneficial  interest  in  that  lease,  by  indenture  of  the 
2nd  of  November,  1782,  renewed  the  sub-lease  of  the  4th 
of  April,  1771,  to  John  St.  Leger  GiUmaUf  for  the  lives  of 
the  said  John  St.  Leger  Gillman^  Heyward  St.  Leger  Gill- 
many  and  Josiah  Martin :  and  at  the  same  time,  John  St. 
Leger  Gillman  renewed  to  William  Barrett  the  lands  of 
West  Garvagh  for  the  lives  of  Nicholas  Colthurst  of  Car- 
rignavin,  Edmond  Broders^  and  William  Barrett ;  and  this 
renewal  was  stated  to  have  been  made  in  consideration  of 
a  renewal  fine  of  7/.  10^.  and  11/.  13^.  Ad.^  which  latter  was 
called  a  penal  fine,  or  a  payment  nomine  pcencB,  for  having 
neglected  to  renew. 

1^  John  Conway  Colthurst^  who  was  the  lowest  under- 
tenant, finding  that  all  the  cestui  que  vies  in  the  head-lease 
had  dropped,  in  order  to  preserve  the  interest,  paid  to  the 
head  landlord  Hugh  Henry,  the  amount  then  due  for  re- 
newal fines  and  interest,  and  obtained  from  his  agent  an 
acknowledgment,  which  was  in  the  following  terms :  *^  Re- 
ceived from  Sir  John  Conway  Colthurst^  Bart.,  under- 
tenant of  the  lands  of  Garvagh,  the  sum  of  194/.  I5s.  Id.j 
in  full  for  renewal  fines  and  interest  due  to  Hugh  Henry 
from  the  representatives  of  John  Ware,  the  lessee  of  said 
lands,  on  the  failure  of  the  lives  oijohn  Ware,  William 
Ware,  and  Barrachia  Dowe;  and  I  promise  on  behalf  of 
said  Hugh  Henry ,  to  execute  a  renewal  of  the  former  lease 
for  the  lives  of  Elizabeth  Colthurst,  the  Duke  of  York,  and 
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1842.  the  Honourable  William  Toman, — John  Hill.— 23rd  of 

/«  Re  September,  1784." 
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On  the  25th  of  May,  1787,  an  account  was  settled  be- 
tween Sir  Nicholas  Colthurstj  as  the  executor  of  Sir  Jotm 
Colthurst  and  John  St.  Leger  Gillmanf  in  which  Sir  Nh 
cholas  Colthurst  was  allowed  credit  for  the  payment  to 
made  to  Henry  in  preservation  of  the  interest  under  tlie 
original  lease  of  1708. 

No  renewal,  however,  was  ever  obtained  of  that  lease.  lo 
1789,  Sir  Nicholas  Colthurst,  under  a  decree  of  the  Court 
of  Exchequer  in  a  suit  instituted  by  a  mortgage  creditor  of 
William  Barrett,  purchased  the  estate  of  Barrett;  and  sub- 
sequently, in  the  year  1806,  he  purchased  the  interest  of 
Henry,  the  head  landlord,  and  the  same  was  conveyed  to 
Mr.  La  Touche,  in  trust  for  Sir  Nicholas  Colthurst. 

On  the  18th  of  February,  1835,  a  petition  was  presented 
by  Hannah  Elizabeth  Gillman,  and  others,  in  the  matter 
of  Sir  Nicholas  Conway  Colthurst  and  others,  minors, 
praying,  that  it  might  be  referred  to  the  Master,  to  inquire 
and  report,  whether  it  would  be  for  the  benefit  of  the  minors 
in  said  matter,  that  a  renewal  should  be  executed  of  the  in- 
denture of  lease  of  the  20th  of  August,  1714,  and  whether  it 
would  be  for  the  benefit  of  the  minor,  to  accept  of  renewals 
of  the  leases  of  the  23rd  of  August,  1740,  and  the  2nd  of 
February,  1752 ;  and  if  so,  that  the  Master  should  take  an 
account  of  the  rent  and  renewal  fines,  then  due  and  payable 
by  the  said  minors.  Upon  this  petition,  an  order  was  made 
at  the  Rolls,  whereby  it  was  referred  to  the  Master,  to  in- 
quire and  report,  whether  it  would  be  for  the  benefit  of  the 
minor,  Sir  Nicholas  Conway  Colthurst,  that  any  and  what 
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renewal  of  the  said  lease,  bearing  date  the  20th  of  August,    ^    1^^    ^ 
1714,  should  be  executed  on  behalf  of  the  said  minors,  and        /»  A« 

COLTHUBST. 

whether  there  were  any  and  what  renewal  fines,  septennial 
fines,  and  interest  due  thereon;  and  also,  whether  it  would 
be  for  the  benefit  of  the  said  minor,  that  the  receiver  in  the 
matter  should  proceed  to  procure  renewals  of  the  leases 
dated  the  23rd  of  August,  1740,  and  the  2nd  of  February, 
1752,  and  if  so,  to  report  whether  there  were  any  and  what 
renewal  fines,  septennial  fines,  and  interest,  due  thereon. 
And  it  was  further  declared,  that  the  Master  should  report, 
whether  the  rights  of  Thomas  JVare,  under  the  lease  bearing 
date  the  17  th  of  February,  1708,  were  then  vested  in  any 
person  and  in  whom,  and  under  what  circumstances. 

Sir  NichoUu  Conway  Colthurst  died  shortly  after  the 
obtaining  of  this  Order,  and  his  interest  devolved  upon  Sir 
George  Vesey  Colthurst ;  and  in  the  month  of  June,  1837, 
a  second  petition  was  presented  in  the  present  matter,'  on 
the  part  of  the  Gilltnansj  who  had,  on  the  17th  of  April, 
1837,  obtained  a  conveyance  from  Mary  Baldwin^  the  re- 
presentative of  the  Ware  family,  of  their  interest  as  lessees 
under  the  original  lease  of  1708,  praying  that  it  should  be 
referred  to  the  Master,  to  inquire  and  report  whether  it 
would  be  for  the  benefit  of  the  minors,  or  any  of  them,  to 
execute  a  renewal  of  the  lease,  under  which  John  Ware 
held  the  lands,  in  pursuance  of  the  undertaking  of  the  23rd 
of  September,  1784,  and  if  so,  upon  what  terms ;  and  also, 
whether  it  would  be  for  the  benefit  of  the  minors  or  any  of 
them,  to  accept  a  renewal  of  the  original  leases  of  the  23rd 
of  August,  1740^  and  the  2nd  of  February,  1752,  and  if  so, 
upon  what  terms,  and  to  take  an  account  of  what  was  due 
for  fines  and  penal  rent  thereon  respectively. 
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1842.  On  the  28tb  of  June,  1837,  an  order  was  made  at  Ike 


^ 


In  Re  Rolls  on  thU  petition,  and  it  was  referred  to  the  Master  to 
CoLTHUMT.  jj^q^j^^  ^^j  report,  whether  it  would  be  £Dr  the  benefit  cf 
the  minor,  Sir  George  Vesey  CoUhuratj  that  any  and  whal 
renewal  should  be  executed  on  behalf  of  the  said  minor,  cf 
the  lease  of  the  17th  of  February,  1708,  and  whether  that 
were  any  and  what  renewal  fines,  septennial  fines,  and  in- 
terest due  thereout ;  and  also,  to  inquire  and  report  whether 
it  would  be  for  the  benefit  of  the  minors,  that  the  reeeifcr 
in  the  matter  should  proceed  to  procure  renewals  of  tlie 
leases  bearing  date,  respectively,  the  23rd  of  Aogtist,  1740, 
and  the  2nd  of  February,  1752,  and  whether  there  were  anj 
and  what  renewal  fines,  septennial  fines,  and  interest  dm 
thereout ;  and  that  the  Master,  in  proceeding  under  the  order, 
should  set  off  the  renewal  fines,  septennial  fines,  and  interest 
payable  under  the  lease  of  the  17th  of  February,  1708, 
against  the  renewal  fines,  septennial  fines,  and  interest 
under  the  other  two  leases  of  Augrugt,  1740,  and  Febroary, 
1752,  and  should  ascertain  the  balance,  if  any,  and  by  whom 
it  was  payable. 

The  Master,  in  pursuance  of  this  order,  made  his  report 
on  the  13th  of  January,  1842,  and  thereby  found  that  it 
would  be  for  the  benefit  of  the  minor,  that  he  should  exe- 
cute a  renewal  of  the  lease  of  the  17th  of  February,  1708, 
and  that  the  renewal  fines,  septennial  fines,  and  interest, 
due  on  foot  of  that  lease,  amounted  to  a  sum  of  297/.  2«.  5dL 
He  also  reported,  that  it  would  be  for  the  benefit  of  the 
minor,  that  the  receiver  should  proceed  to  obtain  renewals 
of  the  leases  of  the  23rd  of  August,  1740,  and  the  2nd  of 
February,  1 752.  That  in  respect  of  those  two  leases,  there 
was  due  for  renewal  and  monthly  fines,  the  sum  297 1  /.  7«.  9tf. 
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and  that  consequently  there  was  a  balance  due  and  ))ayable        1642. 
by  the  minor,  Sir  George  Vesey  Colthurstj  of  2674/.  6s.  Ad.        in  Re 

CoiiTHUBST. 


It  appeared  from  the  report,  that  the  Master  in  calcu- 
lating the  amount  payable  for  fines  and  interest,  in  respect 
of  the  renewal  of  the  lease  of  the  17th  of  February,  1708, 
liad  added  the  six  months  allowed  for  renewal  after  the  fall 
of  each  life,  to  every  septennial  period ;  whilst  in  calculating 
the  sums  payable  by  the  minor  to  the  petitioners  in  respect 
of  the  renewals  of  the  23rd  August,  1740,  and  the  2nd  of 
February,  1752,  respectively,  he  allowed  a  renewal  fine  on 
the  fiadl  of  each  life,  and  then  allowed  twenty  shillings 
for  every  month  which  elapsed  after  the  expiration  of  six 
months  from  the  time  of  the  decease  of  each  cestui  qui 
vie. 

A  petition  was  presented  at  the  Bolls,  on  the  part  of  the 
minor,  seeking  to  have  this  report  referred  back  to  the  Mas- 
ter, for  the  following  reasons.  First,  because  the  Master  was 
not  warranted  by  the  order  of  reference,  in  taking  any  account 
of  monthly  fines  and  penalties,  or  in  including  the  same  in  his 
report.  Secondly,  because  the  parties  obtaining  the  order 
of  reference  should  be  considered  as  having  waived  any 
right  to  such  monthly  fines,  on  getting  credit  for  the  sti- 
pulated renewal  fines,  septennial  fines,  and  interest.  Thirdly, 
because  the  petitioners,  or  the  persons  under  whom  they 
derived,  had  not  obtained  any  renewal  of  the  lease  under 
which  they  held,  so  as  to  enable  them  to  renew  the  leases 
held  by  the  minor.  Sir  George  Vesey  Colthursi,  or  to  entitle 
them  to  require  any  renewal  of  their  lease  of  the  lands  from 
the  minor,  as  the  inheritor  thereof,  until  the  execution  of  the 
deed  of  assignment  of  the  17th  of  April,  1837.  Fourthly, 
because  the  petitioners,  and  the  persons  under  whom  they 
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derired^  were  g^lty  of  de&ult,  in  neglecting^  to  procoiet 
renewal  of  the  original  lease  of  the  premises^  on  the  deceaie 
of  Elizabeth  CoUhurst,  and  were  incapable  of  granting  any 
valid  renewal  of  the  under-leases,  daring  the  period  when 
such  monthly  fines  were  alleged  to  have  accrued.  Anl 
lastly,  because  the  Master  only  allowed  the  minor  septen- 
nial fines  at  the  end  of  every  seven  years  and  six  mcMitlis, 
after  the  fall  of  each  life,  whereas  such  septennial  finest 
with  interest,  ought  to  be  allowed  from  the  day  when  end 
septennial  period  was  completed. 


The  case  was  much  discussed  at  the  Rolls,  and  lui 
Honor  overruled  the  objections  to  the  report,  but  without 
costs.     From  thb  decision  the  minor  appealed. 

The  arguments  in  the  Court  below,  and  the  judgment  of 
the  Master  of  the  Rolls,  are  reported  in  Messrs.  Flanagok 
&  Kelly* s  Reports,  page  515(a). 


Argument,  Mr.  Serjeant  Warren^  and  Mr.  Furlong^  for  the  Ap- 

pellant. 

The  Master  was  not  warranted  by  the  order  of  reference, 
in  taking  the  account  in  the  manner  he  has ;  no  doubt  the 
parties  in  their  petition  asked  for  an  account  of  what  was 
due  for  fines  and  penal  rent,  on  foot  of  the  leases  of  the 
23rd  of  August,  1740,  and  the  2nd  of  February,  1752,  re- 
spectively, but  this  was  not  granted,  for  the  only  inquiiy 
that  was  directed  was,  ^^  whether  there  were  any  and  what 
renewal  fines,  septennial  fines,  and  interest  due  thereout" 
In  this  respect,  therefore,  the  report  is*  clearly  wrong.    But 


{n)  See  also  4  Ir.  Eq.  R.  444. 
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even  independently  of  this,  and  assuming  that  the  Master        1842. 


justified  in  taking  this  account,  the  principle  of  the         /»  Re 

calculation  is  erroneous.     It  is  true  that  the  tenant  must        

make  compensation,  where  he  has  been  guilty  of  any  default.  ^^^^^^ 
But  it  is  not  mere  compensation  which  the  parties  here  ask 
for;  penalties  are  sought,  whereby  the  Respondent  would  be 
placed  in  a  much  better  situation,  than  if  the  tenant  had  not 
been  in  any  de£Eiult,  and  that  too,  in  a  case  in  which  it  must 
be  remembered,  that  the  landlord  was  not  himself  in  a 
position  to  grant  a  renewal.  The  latter  observation  brings 
the  case  within  the  authorities  of  Wilson  v.  Si.  Leger{a)j 
and  Morton  y.Archbold(b)f  which  establish  this  proposition, 
tbat  when  the  mesne  landlord  himself  has  not  a  legal  in- 
terest, he  cannot  enforce  from  his  tenant  the  penal  rent. 
It  cannot  be  denied,  that  this  penal  rent  is  in  substance  a 
penalty,  which  is  odious  in  the  law,  and  not  to  be  enforced 
by  a  party  to  a  contract,  unless  he  is  himself  in  a  position 
to  perform  his  part  of  the  contract.  Such  was  not  the  case 
here,  for  the  Respondents,  and  the  party  whom  they  repre- 
sent, have  not  had  any  legal  estate  since  the  year  1782. 
In  LordDoneraile  v.  Chartr€s(c)f  Chartres  had  the  fee,  and 
could  have  granted  the  renewal  at  any  moment,  and  the  pe- 
nalties were  properly  enforced.  His  Honor,  in  pronouncing 
hb  judgment  in  this  case,  puts  that  of  a  landlord  having 
executed  a  mortgage  subsequent  to  the  lease,  and  previous 
to  his  being  required  to  execute  a  renewal ;  and  he  states 
his  opinion  to  be,  that  in  such  a  case,  *<  the  tenant  could 
not  justify  his  refusal  or  neglect  to  pay  the  fines,  merely 
because  his  landlord  could  not  grant  by  the  renewal  a  legal 


(a)  Flan.  &  K.,  536  (n) ;  4  Ir.      R.  460. 
Eq.  R.  457(n).  (c)  1  Ridg.  P.  C.  122. 

(ft)  Flan.  &  K.  535  (n) ;  4  Ir.  Eq. 
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^^^-    ,    estate.**  But  this  proposition  cannot  be  snppoitM ;  the  legal 
In  Rt        estate  being  outstanding  in  the  mortgagee^  would  deally 

GoitTHUBffT. 

disentitle  the  landlord  to  demand  the  penalties.  In  the  pre- 
sent case  the  Appellant  has  enjoyed  the  property,  and  the 
Respondents,  as  representing  the  landlord,  are  therefiire^ 
entitled  to  compensation,  the  measure  of  which  compensih 
tion  is  the  septennial  fines  and  interest. 

Mr.  Brooke  and   Mr.  John  Sealy  Toumsend  for  the 
Respondents. 

This  case  is  governed  by  the  principle  of  Lord  Doneraik 
V.  Chartr€8(a) :  that  was  a  case  of  considerable  hardship, 
for  there  the  tenant  was  always  willing  to  pay  the  fines ;  it 
was  a  case  of  ignorance  and  not  of  default ;  and  yet  the 
Court  g^ranted  the  renewal  only  on  payment  of  the  renewal 
fines  and  the  monthly  penalties,  such  being  the  express 
contract  of  the  parties.  It  is  a  mistake  to  call  these  monthly 
fines  penalties ;  they  constitute  part  of  the  express  con- 
tract of  the  parties.  Where  there  has  been  no  such  ccm- 
tract  agreed  upon,  the  customary  compensation  is  septen- 
nial fines  and  interest :  but  where  the  parties  hare  fixed 
upon  a  compensation,  which  in  the  present  case  is  a 
monthly  fine,  the  Court  cannot  relieve  the  party  firom 
the  payment.  It  seems  to  be  admitted,  that  the  Respond- 
ents are  entitled  to  septennial  fines  and  interest.  If  this 
be  so,  it  seems  difficult  to  understand  upon  what  principle 
they  are  not  to  be  entitled  to  these  monthly  fines,  which 
are  the  express  compensation  agreed  upon  between  the 
parties,  to  be  taken  in  lieu  of  the  customary  compensation, 
the  septennial  fines  and  interest.  The  Appellant  has 
sought  both  here  and  in  the  Court  below,  to  distinguish 

(a)  1  Ridg.  P.  C.  122. 
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this  case  from  Lord  Doneraile  v.  Chartres^  by  this  circum- 
stance, that  we  the  landlord  here  being  middlemen,  and 
not  haying  ourselves  obtained  a  renewal,  could  not  grant 
a  legal  renewal,  and,  therefore,  were  not  entitled  to  the 
monthly  fines.    But  in  the  first  place  there  is  a  life  still 
snbsiBting  in  our  last  renewal  from  Thomas  Ware  to  John 
Si.  Leger  Gillman  of  the  2nd  of  November,  1782.     And 
independently  of  this,  the  rule  of  law  is  not  such  as  has 
been  stated,  for  it  is  quite  clear,  that  unless  the  mesne 
landlord  has  actually  forfdted  his  equitable  title  to  a  re* 
newal,  the  undertenant  cannot  refuse  to  pay  the  septennial 
fines  and  interest.     This  is  the  doctrine  of  Lord  RedesdcUe 
in  Jackson  v.  Sounder s{a)i  Mortlock  v.  Wilh{b)  is  to  the 
same  effect ;  and  in  Hunt  v.  Sayers(c)  the  Court  of  Exche- 
quer held,  that  the  septennial  fines  were  properly  demand- 
ed by  a  middleman  from  his  tenant  for  a  period  during 
which  he  had  no  1^^  estate,  and  that  by  reason  of  the 
tenant's  refusal  to  pay  these  fines,  when  demanded,  he  had 
actually  forfeited  his  right  to  a  renewal.     With  respect  to 
the  technical  objection,  that  the  order  of  reference  did  not 
warrant  the  report,  the  words  of  the  order  are  su£Sciently 
comprehensive  to  authorize  an  account  of  these  monthly 
rents.     It  was  asked  for  by  the  prayer  of  the  petition,  and 
there  is  no  doubt  that  it  was  intended  to  have  included  such 
an  account  in  the  order. 


1842. 


In  Re 

COLTBUBST. 


Thb  Lord  Chancbllor  : — 

I  have  looked  into  this  case  with  some  attention,  since  it 
was  argued.  It  does  not  appear  to  me  that  there  is  much 
difficulty  in  it ;  I  am  much  more  embarrassed  by  the  jhcts. 


(a)  I  Sch.&L.  443,460. 
(h)  Hayes,  596  (n). 


(c)  Hayes,  590. 


Nov,  7. 
Judpnent, 
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1842.        than  I  am  by  the  law,  of  the  case.     In  the  case  of  Lord 
/»  Re        Doneraile  r.  Chartres{a)^  the  condition  of  the  lease  was, 

that  if  the  tenant  did  not  renew  withm  a  certain  period,  he 

*'^^''      should  forfeit  a  sum  nomine  pcenm.     The  decision  in  that 
case,  that  if  a  party  seek  a  renewal,  he   must  comply 
with   the  precise  terms  of  the  lease,  is  one,    which  the 
Court  must  necessarily  follow  under  like  circumstancei. 
It  is  said  not  to  be  in  dispute,  that  where,  as  in  that  case^ 
the  lessor  has  all  along  had  the  power  to  grant  a  leg^  re- 
newal, the  terms  must  be  complied  with  by  the  lessee,  and 
compensation,  which  is  now  understood  to  be  the  septen- 
nial  fine,  when  the  right  to  it  accrues,  or  any  sum  which 
may  be  imposed  by  the  instrument  itself,  must  be  paid.    Qf 
course  the  right  I  speak  of  is  under  the  Tenantry  Act(i), 
which  requires  that  compensation  should  be  made,  without 
saying  what  the  compei^sation  ought  to  be.     In  this  case 
there  is  not  any  difficulty  on  that  ground.     The  only  ob- 
jection is  to  the  title  of  the  landlord  to  grant  the  renewal 
It  is  said,  that  when  the  landlord  cannot  g^rant  a  legal  re- 
newal, there  cannot  be  such  neglect  on  the  part  of  the 
tenant,  as  will  enable  or  induce  the  Court  to  enforce  the 
penalty.     That  is  too  general  a  proposition.     The  case  of 
Morton  y.Archbold(c)f  which  came  first  before  Sir  William 
M^Mahon,  when  Master  of  the  Rolls,  and  afterwards  on 
appeal  before  Lord  Manners^  is  a  singular  one  no  doubt. 
According  to  the  statement  of  the  case,  as  it  came  before 
the  Lord  Chancellor,  there  seems  to  have  been  a  mis- 
apprehension as  to  the  life  of  one  of  the  cestui  que  vies. 
There  had  been  a  renewal  of  the  under-lease.      One  of 
the  lives  in  the  renewal  was  a  person  named  Vickers.    He 


(a)  1  Ridg.  P.  C.  122.  (c)  4  Ir.  Eq.  R.  457  (n). 

(6)  19&20Geo.III.  C.30. 
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was  treated  as  an  existing  life,  whereas  it  turned  out,  that        ^0^2. 
he  had  been  dead  for  many  years.      The  receiver  then        in  Re 

trailed  on  the  sub-lessee  to  pay  the  septennial  fines  and         

interest,  from  the  time  of  the  death  of  that  life.  Vickers  •^••*^'"'- 
bad  been  named  as  an  existing  life  in  the  head-lease  from 
the  Meath  femily,  and  the  receiver  had  been  forced  to  pay 
a  large  sum  for  renewal  fines  in  order  to  obtain  a  renewal. 
But  at  the  time,  when  the  demand  was  made  from  the  under- 
lessee,  that  renewal  had  not  been  obtained.  The  under-te- 
nant therefore  said,  that  he  was  not  in  default,  and  was  not 
bound  to  pay  those  fines,  because  at  the  time  of  the  demand 
the  landlord  had  no  title  to  grant  a  new  lease.  This  argu- 
ment prevailed  with  Sir  WiUiam  M^Mahon,  but  his  order 
was  reversed  by  Lord  Manners^  who  put  his  decision  on 
the  true  ground,  that  the  under-lessee  was  bound  to  pay 
the  fine  from  the  time  the  life  dropped,  and  that  the  dr- 
ciimstance,  that  the  original  lease  had  not  been  renewed, 
was  no  reason  why  the  sub-tenant  should  not  pay,  inas- 
mudi  as  he  had  enjoyed  the  land.  That  decision  certainly 
goes  a  considerable  way.  It  was  a  case  in  which  there 
was  no  title,  when  the  demand  was  made ;  the  landlord  had 
no  existing  equitable  estate,  much  less  a  legal  estate.  The 
case  of  Hunt  v.  Sayers{a)  was  also,  I  must  say,  rather  a 
hard  case  on  the  tenant,  because  it  was  held  in  that  case^ 
that  the  refusal  to  pay  the  septennial  fine  amounted  to  a 
forfeiture.  Although  according  to  the  facts  of  the  case, 
the  landlord  was  unable  during  a  considerable  period,  to 
grant  the  renewal,  yet  being  in  a  capacity  to  give  that  re- 
newal, at  the  time  of  the  demand,  and  the  tenant  having 
been  during  the  whole  time  in  the  undisturbed  enjoyment 
of  the  premises,  the  Court  held,  that  he  was  bound  to  pay 

(a)  HajM,  500. 
VOL.  111.  E 
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.    ^^^'    ■    the  whole  fine,  and  that  his  refusal  to  do  so  amounted  to  a 

/»  Re        forfeiture*     No  one  could  have  objected  to  his  being  held 

C0LTHUB8T.  •*  ^ 

bound  to  pay,  notwithstanding  the  previous  disability  in 
the  landlord.  I  apprehend  that  there  can  be  no  doubt 
that,  in  an  ordinary  case,  such  a  claim  as  this  would  be  en- 
forced ;  but  it  is  impossible  to  say  that  no  circumatances 
would  vary  the  rule.  Generally  the  rule  is,  that  an  oat- 
standing  legal  estate  will  not  be  an  answer  to  the  ob- 
ligation to  pay  the  fines.  I  think  the  matter  stands  thus. 
Supposing  the  lessor  to  be  under  an  obligation  to  renew, 
and  then  to  mortgage  his  estate,  the  tenant  has  a  perfeet 
right  to  say  that  he  will  pay  to  the  mortgagee.  But  sup- 
posing that  no  demand  is  made,  and  that  he  subsequently 
seeks  a  renewal,  he  cannot  set  up  the  mortgage  as  an 
excuse  for  not  paying  the  fine,  which  has  become  payable. 
He  could  not  set  up  the  circumstance  of  there  bdng  a 
mortgage,  because  the  mortgagee  would  be  bound  by  the 
lessor's  covenant  to  renew,  and  therefore  the  lessee  cooU 
have  obtained  a  title  under  the  mortgagee.  I  apprehend, 
therefore,  that  an  outstanding  legal  estate  cannot  stop  tk 
right  to  the  fines ;  but  there  may  be  circumstances  whiek 
would  vary  the  rule.  Take  the  case  of  a  middleman  and  a 
single  under-lessee,  or  half  a  dosen,  holding  successively  ui- 
der  each  other;  ifthe  last  man  says  I  will  not  pay,  became 
you  have  not  yourself  obtained  a  renewal ;  the  right  of  r^ 
newal  might  be  altogether  lost,  for  the  money  may  be  ic^ 
quired  by  each  successive  tenant  up  to  the  fountain-head 
to  pay  the  fines.  The  under-lessee  cannot  be  permitted  to 
relieve  himself  from  his  contract  by  saying,  I  will  not  pay 
you  the  fine,  because  you  have  not  yourself  got  the  legal 
estate :  but  he  may  say,  you  are  bound  to  renew,  and  to  pro- 
tect me,  and  I  have  a  right  to  see  that  my  money  goes  to 
the  right  quarter :  let  the  acts  be  simultaneous,  my  pay- 
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ment  to  you,  and  your  payment  to  the  party  orer  you,  . ^J — » 

This  is  matter  of  arrangement,  and  is  perfectly  fidr.   But  it  colthumt. 
is  not  an  answer  on  the  part  of  the  under-lessee  to  say,  that 
he  will  not  pay,  because  the  middleman  has  not  renewed. 


Judgment. 


I  am  not  satisfied  that  1  know  enough  of  the  facts,  on 
which  the  decision  in  the  case  of  Wilson  v.  St.  Leger(a) 
turned.  That  was  in  effect  an  application  by  an  under-tenant 
of  Lord  Doneraile's  successor,  who  had  himself  obtained  a 
dedsion  of  the  House  of  Lords  on  a  siimlar  lease.     It  was 
dedded  first  by  the  Master  of  the  Rolls ;  secondly  by  Lord 
Mcmneta  ;  and  thirdly,  by  the  award  of  two  eminent  couu- 
eel,  that  the  Defendant  was  bound  to  execute  the  renewal, 
upon  being  paid  a  renewal  fine  without  any  septennial 
fines  or  penalties.     I  think  there  must  hav^  been  some  pe- 
culiar circumstances  in  that  cato ;  for  the  decision  of  the 
House  of  Lords  was  then  recent  t  it  was  concerning  the 
sam^  estate,  and  on  a  similar  clause,  and  it  is  impossible 
that  the  Court,  or  the  barristers,  to  whom  the  case  was  re- 
fined, could  have  decided  contrary  to  the  decision  in  the 
Hduse  of  Lords,  without  some  sufficient  ground.     The 
nde  clearly  amounts  to  no  more  than  this,  that  the  land- 
lord is  entitled  to  the  fine,  although  he  has  not  himself  re- 
newed his  lease,  but  that  there  may  be  circumstances, 
which  would  prevent  the  application  of  the  rule.     I  do  not 
apprehend,  that  1  am  called  on  to  decide  the  question  of 
Ittw  in  this  case ;  but  I  have  considered  it  for  the  purpose 
of  sedng  whether  there  are  such  circumstances  in  the  case 
as  wofdd  prevent  the  appHcatiou  of  the  rule. 

This  cAse  is  very  peculiar  in  its  cireumstimceB,  and 

(a)  Flan,  k  R.  536 (n);  4  Ir.  Eq.  R.  457 (n). 
b2 
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^8^2.        comes  before  me  under  great  disadvantages,  as  the  papers 
In  Re        are  not  here,  and  the  fieu^ts  are  only  shortly  stated  in  the 

'    report,  and  I  should  require  more  papers  to  be  laid  before 

udgmen .  ^^^  .£.  .^  yfQTQ  necessary  to  decide  upon  the  merits  of  the  case. 
The  facts  appear  to  be  these.  The  Hollow  Sword-blade 
Company  in  the  year  1708  granted  a  lease  for  lives  renew- 
able  for  ever  to  a  Mr.  Ware  ;  this  lease  was  from  time  to 
time  down  to  1737  regularly  renewed  by  different  memben 
of  the  Ware  fomily.  The  rent  was  30/.  a  year,  and  there 
'  was  a  renewal  fiife  of  15/.  upon  the  falling  of  each  life. 
The  lessee  under  that  lease  granted  an  under  lease  to  a 
person  of  the  name  of  Dowe^  reserving  to  himself  a  profit- 
rent  of  17/.,  and  with  precisely  the  same  renewal  fine,  \&L 
for  each  life.  That  under-lease  was  renewed  from  time  to 
time  down  to  so  late  a  period  as  1782.  In  the  year  1740, 
Hannah  Gillman^  who  was  then  entitled  to  the  under-lease, 
executed  an  under-lease,  and  in  the  year  1752  a  second 
under-lease  of  the  two  denominations.  East  and  West  Gar- 
vagh,  at  considerably  improved  rents,  and  with  a  renewal 
fine  upon  the  fall  of  each  life  of  7/.  10«.  in  each  lease ;  thus 
making  up  between  the  two  leases  the  same  renewal  fine 
of  15/.,  which  she  was  herself  bound  to  pay ;  and  tha« 
was  a  clause  imposing  the  penalty  in  question. 

Now  this  proviso  is  certainly  not  very  correctly  penned. 
If  I  were  to  proceed  upon  the  merits  alone,  I  should  re- 
quire to  see  the  original  lease,  for  the  condition,  according 
to  the  report,  is,  that  the  tenant  shall  pay  a  sum  of  7/.  10«. 
for  each  new  life,  to  be  added  in  six  months  after  the 
dropping  of  each  former  life :  and  if  the  lessee  neglects  to 
do  that,  he  must  pay  twenty  shillings  from  and  after  the 
expiration  of  six  months,  for  each  month  he  neglects  to 
renew ;  but  then  it  goes  on  to  provide,  that  if  the  fine  be 
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not  paid  within  the  six  months,  the  right  to  the  renewal  ^S42. 
shall  cease,  and  the  lease  determine  at  the  expiration  of  the  In  Re 
life  and  lives  then  in  being.  Now  these  provisions  are  in- 
conustent,  for  while  on  the  one  hand  the  renewal  is  to  be 
granted  after  the  lapse  of  six  months,  on  payment  of  a 
stipulated  sum,  in  the  very  next  sentence  a  forfeiture  is  to 
be  incurred,  if  the  life  is  not  named  within  the  six  months. 
However,  I  need  not  embarrass  myself  with  that  difficulty 
at  present. 

In  1782  the  lessees  claiming  under  those  sub-leases,  ex- 
ecuted an  under-lease  to  Sir  John  Conway  Collhurst  at  a 
pepper-corn  fine,  but  under  a  large  rent ;  and  so  things 
stood,  when  in  the  same  year,  Thomas  Ware^  who  was 
then  entitled  under  the  original  lease,  granted  a  renewal 
to  Gillman^  having  at  that  time  no  legal  estate  to  en- 
able him  to  make  that  grant,  for  the  surviving  life  in  the 
original  lease  had  expired,  and  he  had  not  himself  obtained 
a  renewal.  In  1784,  Sir  John  Conway  Colthurst,  the  oc- 
cupying tenant  under  the  last  lease,  paid  the  renewal 
£nes  to  the  owner  of  the  fee,  a  gentleman  of  the  name 
of  Henry ;  the  estate  having  passed  from  the  Company 
into  his  hands ;  and  on  that  occasion,  he  obtained  a  receipt 
from  Mr.  Henry's  agent,  which  amounted  to  an  equita- 
ble renewal,  and  also  gave  efficacy  in  equity  to  the  lease 
of  1782.  In  three  years  afterwards  an  account  was  stated 
between  Colthurst  and  Gillman^  and  Collhurst  was-  allowed 
in  the  rent  the  amount  of  fines  which  he  had  paid  to 
Henry,  Thus,  that  transaction  was  set  right  through 
the  money  and  by  the  intervention  of  Sir  John  Col- 
thurst. Matters  remained  in  this  state,  until  1789,  when 
Sir  John  Colthurst  having  purchased  up  the  interest  of 
his  lessor,  Barrett^  became  the  immediate  lessee  of  Gill^ 
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^842.        man;  and  subsequently,  in  1806,  Sir  John  purchased  the 
In  Re        reversion  in  fee,  which  belonged  to  Mr.  Henry.     The  in- 

'    terests  then  stood  thus :  Sir  John  CoUhursi  had  the  fee, 

mifymtnt.  ^^^  ^^  liable  to  grant  a  renewal  to  Warey  by  reason  of 
the  original  obligation ;  This  is  No.  1.  fViare  was  bound  to 
gran  tan  under-lease.  No.  2,  to  the  GiUmans  ;  and  then  the 
Gillmans  were  liable  to  grant  the  under-lease,  No.  3,  to  Sir 
John  CoUhuTst,  Let  us  see  how  the  matter  would  stand, 
if  Ware  were  out  of  the  way.  In  point  of  fact,  in  1837  the 
Gillmans  obtained  Ware's  interest  for  a  nominal  consider- 
ation ;  which  I  am  surprised  at,  for  he  had  a  perpetuity  of 
17/.  a  year.  However  the  fact  appears  to  be  so,  and  Wart 
may  be  put  out  of  consideration.  How  then  stood  the 
matter  ?  Sir  John  CoUhursti  having  the  fee  simple,  was 
bound  to  grant  a  lease  to  GiUman  at  15/.  for  the  substitu- 
tion of  each  life  in  the  place  of  those  who  should  drop,  and 
GiUman  was  bound  to  grant  an  under-lease  to  the  same 
Sir  John  CoUhurst  at  the  like  fine.  Therefore,  supposing 
the  lives  to  be  the  same,  the  interests  of  the  parties  would 
be  identical,  and  the  fines  would  be  out  of  the  question ; 
the  renewal  fines  would  only  then  be  a  matter  to  be  put 
upon  paper,  and  the  single  question  between  the  parties 
would  be  the  amount  of  rent.  It  is  perfectly  plain,  why 
the  Gillmans  did  not  stir  sooner  in  the  case ;  it  was  thdr 
interest  not  to  be  saddled  with  the  expenses  of  renewals : 
they  had  obtained  all  they  could  want.  They  never  could 
have  any  profit  from  the  lease,  except  the  surplus  rent, 
because  if  they  obtained  the  sum  of  15/.  from  Sir  John 
CoUhurst  upon  the  dropping  of  a  life,  he  in  another  capa- 
city would  have  required  the  same  sum  precisely  from  them, 
if  the  lives  were  the  same ;  and  if  different,  as  they  were, 
it  was  but  a  mere  question  of  chances,  which  life  should 
drop  first,  which  no  one  would  take  the  trouble  of  looking 
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after,  more  particularly  in  this  ease,  where  Mr.  Ware  does  1842. 

not  appear  to  have  thought  it  worth  while  looking  after  /»  r^ 

a  profit  rent  of  17/.  a  year.  Colthubst. 


JudfftntMt. 


The  almost  inevitable  result  of  such  a  state  of  things,  is 
that  which  has  taken  place ;  there  was  no  desire  or  demand 
for  renewal  on  either  side.  The  owner  of  the  fee  had  also 
the  actual  possession  and  enjoyment  of  the  lands  under  a 
perpetual  right  of  renewal,  and  paid  a  profit  rent  to  the 
first  lessee.  He  was  perfectly  content.  The  lessee  was 
also  content.  He  got  all  he  was  entitled  to  when  he  re- 
ceived the  profit  rent.  If  he  had  made  a  demand  for  a 
renewal  fine,  a  similar  claim  would  have  been  made  upon 
himself,  and  this  would  have  led  to  nothing  but  expense. 
In  this  way  I  see  why  there  has  been  an  acquiescence  for 
more  than  half  a  century,  and  a  cessation  from  all  demands 
for  thirty  years,  firom  the  time  Sir  John  Colthurst  acquired 
the  fee.  I  must  suppose  that  there  was  some  reason  why  no 
party  ever  made  a  demand.  A  renewal  was  never  asked 
for,  because  it  would  have  been  a  mere  empty  form  upon 
paper  without  gain  to  any  person.  There  was  no  matter 
of  account  to  be  settled.  This  will  explain  the  fact  of  the 
parties  remaining  so  long  quiescent,  and  I  believe  they 
were  not  desirous  of  mooting  the  point,  as  there  was  not  a 
legal  title.  The  parties  may  have  thought  that  the  point 
was  not  decided ;  for  I  cannot  consider  Wilson  v.  St.  Leger^ 
a  positive  decision  on  the  question,  as  that  case  went  off  on 
an  award ;  and  in  Morton  v.  Archbold^  there  was  a  difference 
of  opinion  between  the  Lord  Chancellor  and  the  Master  of 
the  Rolls.  In  the  concluding  paragraph  of  the  judgment 
in  Morton  v.  Archbold  (which  is  not  very  distinct,  for  it  ap- 
pears to  be  but  a  short  note),  I  perceive  that  Lord  Manners 
thought  that  there  was  a  distinction  between  that  case  and 
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.    ^^^'    .     Wilson  v.SL Leger.  The  parties,  therefore,  probably  thought. 
In  Re        that  it  was  doubtful  what  their  rights  in  point  of  law  might 

COLTBUKST. 

be,  and  acted  upon  the  understanding,  that  no  demand 
should  be  made  on  either  side.  On  that  supposition  the 
whole  case  is  reconciled. 

This  case,  however,  now  comes  before  me  in  an  extra- 
ordinary shape.  In  1837,  Hannah  GtUman^  and  others, 
presented  a  petition  in  the  matter  of  the  minors,  which  gave 
rise  to  the  order,  against  which  the  present  appeal  has  been 
presented.  By  that  petition,  they  asked  this  Court  to  di- 
rect a  reference  to  the  Master,  to  inquire  and  report,  if  it 
would  be  for  the  interest  of  the  minor,  to  renew  the  original 
lease  to  Gillman,  and  if  so,  upon  what  terms ;  and  to  accept 
a  renewal  of  the  under-lease,  which  had  vested  in  them.  I 
was  not  aware,  when  this  case  was  first  before  me,  that  the 
order  made  on  that  petition  was  the  second  order;  but  I 
find,  that  in  1835,  the  Gillmans  presented  a  petition  to  the 
same  effect.  Now  by  this  petition  it  appears,  that  the  GiU- 
mans  asked  only  for  an  account  of  the  renewal  fines  and 
septennial  fines ;  they  were  then  labouring  under  a  great 
difficulty  of  title,  because  their  immediate  lessor,  Ware^  was 
not  before  the  Court,  and  on  that  occasion  they  obtained  a 
reference  to  ascertain  what  had  become  of  War^s  rights, 
and  in  whom  they  were  vested,  and  under  what  circum- 
stances. Looking  at  the  original  demand,  if  the  case  had 
turned  upon  that  first  order,  and  the  Master  had  found  that 
all  the  penal  fines  were  payable,  I  should  have  been  bound, 
having  regard  to  both  form  and  merits,  to  have  decided  that 
the  parties  never  meant  to  set  up  a  claim  of  the  nature 
found  to  exist  by  the  Master ;  I  should  have  been  com- 
pelled to  overrule  the  Master's  report  as  an  excess  of  his 
authority.     He  was  not  directed  to  inquire  into  the  penal 
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fines,  but  only  to  make  the  same  inquiries  as  to  the  under-        1S42. 
lease,  which  he  was  to  make  as  to  the  original  lease.  in  Re 

COLTHUBST. 


In  1837,  the  Gillmans  having  in  the  interval  acquired 
the  interest  of  Mr.  fVarCf  presented  a  second  petition, 
not  setting  up  any  new  right,  or  pretending  to  have  any 
additional  claim,  but  throwing  into  the  petition  a  prayer, 
that  an  account  might  be  taken  of  the  penal  rents.  I 
think  those  words  ambiguous,  but  when  I  look  at  the  orders, 
I  am  clearly  of  opinion,  that  what  they  asked  was  denied. 
I  must  read  the  orders  together,  and  I  am  of  opinion  that 
all  they  obtained  by  the  last  order,  was  the  right  to  charge 
the  minor  with  the  same  amount  of  fines,  as  they  were 
themselves  liable  to  under  their  original  claim.  The  last 
clause  of  the  order  is  conclusive ;  it  directs,  that  one  set  of 
renewal  and  septennial  fines  should  be  set  ofi"  against  the 
other,  and  not  one  word  is  said  about  penal  rents.  The 
order,  which  is  the  guide,  applies  only  to  the  fines,  and  is 
altogether  silent  as  to  the  penal  rent.  It  is  quite  clear  that  the 
parties  did  not  obtain  an  order  to  entitle  them  to  this  claim. 
The  Master  had  no  warrant  to  make  the  charge,  and  was 
wrong  in  so  doing.  I  must,  therefore,  overrule  the  report, 
and  send  it  back  to  him  to  be  reviewed.  I  have  gone  fully 
into  the  circumstances  of  the  case,  to  show  the  impression 
on  my  mind.  I  am  here  to  guard  the  interest  of  minors, 
and  I  shall  not  allow  parties,  under  the  pretence  of  benefit- 
ing a  minor,  to  acquire  a  benefit  for  themselves  at  his  ex- 
pense. In  this  case,  had  the  petition  come  before  me 
originally,  with  a  full  knowledge  of  the  facts,  I  should  have 
refused  the  prayer  of  it.  As  the  matter  stands  at  present, 
I  give  the  Gillmans  the  full  benefit  of  the  order  they  have 
obtained.  If  they  feel  themselves  aggrieved,  let  them  file 
a  bill,  and  I  shall  have  the  facts  of  the  case  fully  before  me. 


Jud(pnent, 
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1842.  I  do  not  obfienre  that  the  Master  of  the  Rolls  gave  any 

In  Re        opinion  upon  the  point  of  the  excess  of  authority  by  die 

COLTHUBST. 

Master. 


Judgment, 


I  cannot  mention  the  name  of  the  late  Master  of  die 
Rolls,  without  expressing  my  deep  sympathy  with  the 
general  feeling  of  sorrow  for  his  loss.  By  his  kind  dis- 
position and  pleasing  manners,  he  won  the  regard  of  those 
over  whom  he  presided ;  while  his  great  attainments  as  a 
lawyer,  his  practical  knowledge,  his  untiring  industry,  and 
his  earnest  desire  to  promote  the  true  ends  of  justice,  com- 
manded the  respect  of  all.  In  him  the  judidal  bench  has 
lost  one  of  its  brightest  ornaments.  He  has  imposed  a 
heavy  task  on  his  successor ;  but  although  that  successor 
may  not  hope — and  I  dare  aver  does  not  desire — to  excel 
the  eminent  person  whose  loss  we  deplore,  yet  by  a  rare 
union  of  the  like  qualities,  he  will,  I  doubt  not,  follow  in 
his  steps,  and  emidate  his  great  example. 


^     ,  BATT  V.  CUTHBERTSON. 

Nov.  5. 
Upon  an  appli-    Tl  JT 

cation  to  draw  lYl  R.  GAYER,  for  the  Plaintiffs,  in  this  cause,  moved  that 
Co^,  which  <>"*  of  the  sum  of  733/.  28.  8d.  stock,  to  the  credit  of  the 
^j^^oftet-  cause,  a  sum  of  250/.  should  be  paid  over  to  them.  The 
!toumelt?ted°f'  P"°c^P*^  ®^°*  ^ad  been  the  subject  of  a  settlement  of  the 
must  be  pro.      iQth  of  May,  1828,  but  the  deed  was  not  in  Court. 

duced  m  Court. 


The  Lord  Chancellor  : — 

It  is  impossible  for  me  to  hear  the  application  without 
having  the  deed  produced.  I  must  see  the  instrument  it- 
self, before  I  can  venture  thus  to  decide  upon  the  rights 
of  the  parties,  and  give  away  any  portion  of  this  fund. 
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I  remember  a  case  which  occurred  before  Lord  Eld&n,    ,    ^^S* 
where,  upon  an  application  like  the  present,  an  attested        Batt 
copy  of  the  settlement  was  produced,  and  subsequently  it  Cvthbebtson 
inras  discovered  upon  examination  of  the  original,  that  in  the     jMdjfmgnu 
copy  the  clause  against  anticipation,  which  was  in  the  ori- 
ginal, had  been  omitted,  and  this  clause  happened  to  be  the 
very  important  part  of  the  instrument ;  I  must,  therefore, 
refuse  the  motion  for  the  present. 


HALLr.  HILL, 

r¥i  .  Nov,  7. 

X  HIS  cause  came  on  to  be  heard  upon  report  and  merits,  incumbrancers 

and  for  further  directions.     The  principal  facts  of  the  case,  JJ[gi*°Qg|^  ^^ 

and   the  proceedings  at  the  former  hearing,   have   been  of  the  fund  ac- 

already  reported(a).  reapectire  pri- 

•^       '^  ^   '  oritiea,  and  not 

against  the 

Mr.  Warren^  for  Anne  Connellan^  one  of  the  Defendants,  Plaintiff  in  the 

first  instance. 
applied  for  her  costs  to  be  paid  by  the  Plaintiff,  the  Plain- 
tiff to  have  them  over  against  the  fund.  It  appeared,  that 
Anne  Connellan  was  the  representative  of  a  trustee,  in 
whom  were  vested  the  legal  estates  in  two  old  terms  for 
years,  affecting  the  lands  in  the  pleadings  mentioned, 
created  by  indentures  made  in  the  years  1737,  and  1759, 
to  secure  certain  charges.  The  trusts  of  these  terms  had 
been  spent.  The  suit  was  instituted  to  carry  into  execu- 
tion the  trusts  of  a  will,  made  in  the  year  1837,  and  the 
Plaintiff  having  prayed  a  sale,  Anne  Connellan  had  been 
made  a  party,  for  the  purpose  of  making  title  to  a  purchaser 
under  the  decree. 

Mr.  Serjeant  Warren,  amicus  curies^  referred  to  the  cases 
of  Hichson  V.  Byme{b),  and  Taylor  v.  Gorman(c), 

(a)  Ante,  vol.  L  p.  04.  (b)  2  Molloy,  473. 

(c)  1  Drury  k  Walah,  235  (n). 
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1842. 


Hall 

V. 

Hill. 
Judgment. 


The  Lord  Chancellor: — 

The  practice  is,  that  all  incumbrancers  are  to  have  their 
costs  out  of  the  fund  according  to  the  priority  of  their  re- 
spective incumbrances.  It  does  not  make  any  difference, 
that  the  Defendant  here  is  not  entitled  to  any  charge,  and 
does  not  derive  any  actual  benefit  from  the  decree.  She  has 
an  incumbrance  against  the  estate,  and  is  not  a  declared 
trustee.  If  the  fund  should  turn  out  to  be  defective,  the 
question  as  to  this  Defendant's  rights  against  the  Plaintiff 
may  then  arise,  and  she  will  be  at  liberty  to  apply  to  the 
Court. 


Garrett  Nagle  by  Thomas  Cussen,  his  next  Friend; 

Plaintiff. 

Robert  Baylor,  Lewis  Minchin,  Henry  White,  John 

J.  Tangney,  and  Ellen,  his  Wife;  DefendanU. 

iVb».  9,10,  11, 

Principieiupon  1  HE  bill  in  this  case  was  filed  to  set  aside  two  indentures 

which  the 

Court  acu  in     cxccutcd  by  William  Nagle,  the  Plaintiff's  father,  in  favour 

suits  to  set 

aside  deeds,  on  of  a  person  named  JoAn  fV.  Anderson.  One  of  these  in- 
the  intoxUsation  clcntures  was  a  lease  of  certain  impropriate  tithes,  granted  in 
""^  ^wJTif'a  ^®^^»  ^"  consideration  of  150/.  and  a  rent  of  60/.  per  annum, 
▼endor,  who      'pjjg  other  was  a  conveyance  of  the  reversion  of  the  same 

has  a  right  " 

upon  equitable   tithes,  and  also  of  a  fee  simple  estate,  in  consideration  of 

grounds,  to 

impeach  the       1800/.  and  an  annuity  of  323/.  is.  7d.  per  annum,  for  the 

sale,  not  only 

neglects  to  do  life  of  William  Nagle  J  the  grantee.  Of  the  1800/.  only 
subsequent  ex-  400/.  was  actually  paid  at  the  time ;  the  residue  was  secured 
deladTi^opts^'  by  Anderson's  bond.  The  date  of  the  latter  instrument 
tlt^nt^  was  the  20th  of  January,  1827. 

binding,  he 
cannot  after- 
wards impeach  the  title  of  equitable  mortagees,  who,  subsequently  to  this  act,  advanced  their 
money  bona  fide  and  without  notice,  to  the  purchaser. 


CASES  IN  CHANCERY. 

John  W.  Anderson^  died  in  the  year  1840,  and  the  De- 
fendant Robert  Baylor^  was  entitled  to  all  bis  estate  in  the 
premises  comprised  in  the  indentures  of  1825  and  1827,  as 
assignee  under  a  commission  of  bankruptcy,  issued  against 
J.  W.  Anderson^  previously  to  his  decease. 
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1842. 


Naglb 

V, 

Baylob. 
Statement. 


Lewis  Minchin  was  a  mortgage  and  judgment  creditor 
of  William  Nagle.  The  date  of  the  mortgage  was  prior  to 
those  of  the  indentures  of  1825  and  1827,  but  the  judg- 
ments were  all  recovered  subsequently  to  those  dates,  and 
Minchin  claimed  to  be  entitled  to  tack  the  judgments  to  his 
mortgage,  as  against  the  Plaintiff.  The  Defendant,  Henry 
White  J  was  entitled  to  two  mortgages  of  the  premises,  under 
deeds  executed  by  John  W.  Anderson  for  valuable  conside- 
ration. 

William  Nagle  died  in  1833,  and  his  widow,  the  Defen- 
dant Ellen^  subsequently  intermarried  with  the  Defendant, 
John  «7.  Tangney.  They  were  brought  before  the  Court 
inasmuch  as  part  of  the  sum  of  1800/.  the  consideration  for 
the  deed  of  1827,  was  settled  upon  the  lady. 

The  circumstances  of  the  case,  and  the  evidence,  suffi- 
ciently appear  in  the  judgment  of  the  Lord  Chancellor. 


Mr.  Brooke f  Mr.  Collins^  and  Mr.  Deasy^  for  the  Plaintiff.      Arpmetit, 

Mr.  Serjeant  Warren^  Mr.  Pigot,  and  Mr.  Orpen,  for 
the  Defendant,  Henry  White. 


The  Solicitor-Qeneral^  Mr.  Moore^  Mr.  Reeves^  and  Mr. 
O' Flanagan^  for  the  other  Defendants. 

The  following  cases  were  referred  to  during  the  progress 
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1842. 


Naqlx 

V. 

Baylob. 
Argument, 


of  the  argument,  viz. :  Caaborne  v.  Scar/e{a) ;  CAoteon- 
deley  v.  Clinton(b) ;  Jone^  v.  Jone8{c)\  Dearie  v.  Hall{i)\ 
Foster  v.  Black8tone{e) ;  George  v.  Milbcmke(J) ;  Doaikqf 
V.  CocAA«r»(^);  5Atii«  v.  Gough(h);  Blake  r.  Sir  Edwari 
Hungerford(i) ;  £fou;  v.  Weldan(k);Mackr€th  v.  SymMam8{t^ 
Whitfield  V.  Fau8set(m) ;  Dunbar  v.  Tredennick(n) ;  and 
Roche  V.  0*Brien{o) 


Nov.  14.      The  Lord  Chancellor  : — 

Judgment,  The  bill  is  filed  by  the  heir  at  law  of  the  late  Mr.  WUUam 

Naglcy  to  set  aside  a  lease  of  1825,  made  by  Nagle  to  Ak- 
dersotif  whose  assignee  under  a  commission  of  bankruptcy 
is  a  Defendant,  and  also  to  set  aside  a  conveyance  of  the 
fee  in  1827,  on  the  ground,  that  the  same  were  obtained  by 
imposition,  fraud,  and  undue  influence.  The  counsel  for 
the  Plaintiff  opened  a  case,  in  support  of  which,  no  evidence 
was  given,  viz. — a  statement  of  value  made  by  Andermmi 
after  the  purchase,  and  sales  by  Nagle^  of  part  of  the  an- 
nuity granted  by  Anderson  to  Nagk,  as  part  of  the  con* 
sideration  for  the  fee,  to  a  third  person,  and  of  the  residue  of 
the  annuity  to  Mr.  Anderson  himself,  for  an  inadequate 
consideration.  It  was  stated  by  the  Plaintiff's  coonsd, 
that  this  was  as  fraudulent  a  case  as  ever  appeared  in  a  court 
of  justice,  and  that  there  could  hardly  be  an  instance  of  an 
estate  being  sold  for  a  more  inadequate  consideration. 


(a)  1  Atk.  603. 

(6)2Ja€.  &  W.  1,  178. 

(c)  8  Sim.  633. 

(c03  Ross.  1. 

(e)  1  Mylne  &  R.  297. 

(/)  9  Vet.  190. 

ig)  1  Mer.  626, 638. 


(A)  1  Ball  &  B.  436,  446. 
(i)  Free.  Ch.  158. 
(k)  2  Yes.  Sen.  516. 
(0  15  Yes.  329. 
(m)  1  Yes.  Sen.  387. 
(ii)2Ball&B.  304. 
(o)  1  Ball  &  B.  830. 
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The  main  grounds,  upon  which  it  was  sought  to  impeach 
the  deeds  were,  first  generally,  the  want  of  capacity  in  the 
seller,  who  was  proved  to  be  an  habitual  drunkard,  fire- 
qaently  associating  with  low  persons,  and  women  of  aban- 
doned character.     Secondly,  that  he  was  very  drunk  when 
he  executed  the  conveyance  of  the  fee,  and  that  he  was 
entrapped  into  taking  a  journey  to  Cork,  where  the  deeds 
were  executed,  in  order  that  he  might  be  deprived  of  the 
aid  of  any  third  person.     Thirdly,  that  the  consideration 
for  the  lease  and  the  conveyance  was  grossly  inadequate, 
and  such  as  shocked  the  conscience.     Fourthly,  as  to  the 
two  sets  of  mortgagees  before  the  Court,  it  was  said  there 
was  notice  by  the  publication  of  an  advertisement  in  a  local 
newspaper,  for  which  one  of  the  mortgagees  was  a  sub- 
scriber, and  that  so  far  as  they  claimed  only  an  equitable 
estate,  the  Plaintiff  had  also  an  equitable  estate,  and  be- 
tween equities,  the  elder  title  must  prevail,  according  to 
the  rule  qui  prior  est  tempore  potior  est  jure.     The  De- 
fendants entered  into  none  but  formal  evidence,  the  Plain- 
tifi  examined  several  witnesses.     The  Plaintiffs  read  the 
evidence  only  of  two  witnesses,  speaking  generally  to  Nagle's 
habits  and  capacity,  and  one  of  them  deposing  generally  to 
the  value  of  the  property,  and  of  three  witnesses  to  the  cir- 
cumstances attending  the  execution  of  the  conveyance,  viz. 
Anderson's  coachman,  JVIagk's  groom,  and  a  clerk  in  a 
coach  office  at  Cork,  and  of  a  witness,  the  brother  of  Nagle's 
wife,  who  takes  up  the  account  of  Nagle's  conduct  the  day 
after  the  execution  of  the  deeds ;  but  as  the  Plaintiff's  coun- 
sel gave  up  the  evidence  of  this  witness,  I  need  not  make 
any  observation  upon  it.     The  Defendants  themselves  read 
the  depositions  of  the  Plaintiff's  principal  witnesses,  con- 
sisting of  several  solicitors  and  an  agent. 
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Habitual  drunkenness  and  low  habits  are  clearly  proyed 
against  Nagle^  but  no  witness  proves  that  he  was  not 
capable  of  acting  rightly  when  sober ;  it  is  proTed  that  he 
was  a  spendthrift,  but  at  the  same  time,  when  sober,  he 
knew  the  value  of  money ;  he  knew,  as  one  of  the  Plidntiff's 
witnesses  expressed  it,  the  difference  between  a  poand  and 
a  shilling,  but  would  as  soon  spend  one  as  the  other,  hi 
considering  by-and-by  the  acts  done  by  Nagle^  I  think  it 
will  satisfactorily  appear,  that  when  sober,  he  was,  through- 
out the  period  assigned  to  these  transactions,  perfectly  com- 
petent to  manage  his  affairs  and  to  enter  into  contracts  ;  and 
one  of  the  Plaintiff's  own  witnesses  proves,  that  after  his  mar- 
riage, which  was  subsequent  to  the  sale  of  his  estate,  he  some- 
times associated  with  people  of  his  own  rank.  There  is,  I 
think,  no  evidence  that  Nagle  had  been  rendered  incapable, 
through  previous  debauchery,  of  entering  into  solemn  con- 
tracts. Bctrry^  who  had  been  his  agent,  one  of  the  Plain- 
tiff's witnesses,  whose  evidence  was  read- by  the  Defen- 
dants, states,  that  he  does  not  think  that  Nagle  could  be 
tricked  out  of  his  property  by  any  man.  As  to  drunkenness 
itself,  I  entirely  subscribe  to  Sir  William  Grant*s  view  of 
it  in  Cooke  v.  Clayworth{a).  He  thought  that  a  Court  of 
Equity  ought  not  to  give  its  assistance  to  a  person  who  had 
obtained  an  agreement  or  deed  from  another  in  a  state  of 
intoxication  ;  and  on  the  other  hand,  ought  not  to  assist  a 
person  to  get  rid  of  any  agreement  or  deed,  merely  on  the 
ground  of  his  having  been  intoxicated  at  the  time.  He 
said,  merely  upon  that  ground ;  as  if  there  was,  as  Lord 
Hardmcke  expressed  it  in  Cory  v.  Cory(b)y  any  unfair  ad- 
vantage made  of  his  situation,  or  as  Sir  Joseph  JekyU  said 
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in  Johnson  v.  Medlicott{u)^  any  contrivance  or  manage- 
ment to  draw  him  into  drink,  he  might  be  a  proper  object 
of  relief  in  a  court  of  equity.  As  to  that  extreme  state  of 
intoxication  which  deprives  a  man  of  his  reason,  he  appre- 
hended, that  even  at  law  it  would  invalidate  a  deed  ob- 
tained from  him  while  in  that  condition. 


1842. 


Nagle 
Baylob. 
Judgment, 


I  must  first  dispose  of  the  question  as  to  the  lease  of 
1825,  as  to  which  the  Plaintiff  did  not  read  any  evidence. 
That  lease  is  wholly  unimpeached,  for  although  the  Plaintiff, 
in  reply,  relied  upon  the  evidence  as  to  value,  given  by  one 
of  his  witnesses,  whose  depositions  were  read  by  the  De- 
fendants, yet  it  is  much  too  vague  to  be  entitled  to  any 
weight,  and,  therefore,  as  far  as  regards  that  lease,  the  bill 
must  be  dismissed  with  costs  against  all  parties. 


In  regard  to  the  conveyance  of  1827,  Anderson's  coach- 
man proves  that  he  was  sent  by  his  master,  on  the  26th  of 
January,  to  Nagle^  to  desire  him  to  go  over  to  Anderson's 
that  evening  or  the  next  morning,  and  his  master  told  him 
not  to  mention  his  errand  to  any  one.  The  next  morning 
Nagle  came  over,  the  carriage  was  ordered  round,  the 
blinds  were  ordered  to  be  closed,  and  Anderson  and  Nagle 
proceeded  beyond  Fermoy,  where  they  met  NagWs  groom 
with  post  horses,  and  the  coachman  was  sent  back  with  his 
horses,  and  desired  not  to  mention  who  was  in  the  carriage. 
The  groom  then  takes  up  the  story.  He  got  upon  the  box, 
and  they  proceeded  to  Cork.  The  blinds  were  still  closed, 
but  whether  they  were  closed  all  the  way,  does  not  appear ; 
if  they  were  the  common  sun  blinds,  as  every  one  knows, 
they  do  not  exclude  the  outside  view  from  the  persons  in 
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the  carriage.  I  think  this  evidence  proves  that  Anderi(m 
did  not  desire  to  be  seen  in  company  with  NaglSj  or  to  have 
it  known  at  the  moment  that  he  had  taken  him  in  his  car- 
riage to  Cork ;  but  there  was  an  end  of  all  conoealment  when 
they  reached  Cork.  I  cannot  attach  much  weight  to  thii 
circumstance  standing  alone.  The  object  of  the  interroga- 
tories manifestly  was,  to  elicit  statements,  that  Nagle  was 
drunk  when  he  started,  that  he  was  inveigled  to  Ander9on\ 
forced  into  the  carriage,  kept  concealed  there,  and  supplied 
by  Anderson  with  liquor  whilst  there,  and  neither  the 
coachman,  nor  the  groom,  appears  to  have  been  an  anwilling 
witness.  The  coachman  saw  Nagle  at  the  stables,  on  the 
morning  of  the  27  th.  Nagle  told  him  he  was  to  break&il 
with  Anderson.  He  says  no  persuasion  was  used  to  get 
Nagle  into  the  carriage.  Nagle  told  him  they  were  going 
to  Cork ;  so  that  Kagle  knew  where  he  was  going.  He 
says,  he  did  not  see  Nagle  get  any  drink  on  the  carriage, 
and  that  he  should  rather  say  Nc^gle  was  sober  than  drunk, 
when  he  spoke  to  him  at  the  stables,  and  that  he  cannot 
say  whether  Nagle  was  drunk  or  sober,  when  he  entered  the 
carriage.  I  may  observe,  that  there  is  no  evidence  that 
Nagle  had  been  drinking  that  morning.  Nagle^s  groom 
deposes,  that  his  master  was  not  supplied  with  drink,  either 
on  the  road  to  town  (Cork),  or  whilst  ynxh  Anderson  at  the 
coach  office  there.  His  master  sent  him  on  a  message. 
He,  like  the  coachman,  is  very  cautious :  he  cannot  say 
whether  JSTagle  was  drunk  or  sober  from  the  time  he  left 
Fermoy,  until  he  parted  with  him  in  the  street.  He  saw 
nothing  taken  to  him,  nor  did  he  observe  any  thing  parti- 
cular about  him  after  leaving  the  coach  office.  This  is  not 
evidence  to  enable  a  Court  of  Equity  to  set  aside  a  convey- 
ance on  the  ground  of  intoxication,  but  the  concluding 
words  of  the  deposition  satisfy  my  mind,  that  JVagle  was  not 
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intoxicated.  The  groom  says,  if  be  were  (had  been)  drunk, 
I  should  not  have  left  him  as  I  did,  to  go  on  the  message. 
The  g^oom  saw  no  more  of  his  master  for  some  weeks,  as 
the  latter  did  not  meet  him  at  the  place  appointed,  and  did 
not  return  home  for  three  weeks. 


1842. 
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The  coachman*s  evidence  carries  the  case  further;  he 
went  to  Cork  upon  a  pony  of  his  master's,  after  he  returned 
home  with  the  carriage  horses.  In  the  evening  he  gave 
NagU  some  whiskey,  at  his  request ;  he  afterwards  went  to 
dine  with  him  at  his  request ;  first  asking  him  was  his  job 
done,  and  was  he  full  of  money.  He  said  he  had  plenty  of 
notes,  but  no  silver.  After  dinner,  they  went  to  get  a  sad- 
dle for  the  pony,  which  the  coachman  had  brought  over  to 
Cork :  they  then  returned  and  drank  a  good  deal  of  punch. 
I  may  observe,  that  the  dinner  was  after  the  execution  of 
the  conveyance,  that  is  proved  by  the  possession,  hyNagle, 
of  money,  and  by  his  ownership  of  the  pony,  which  he  in- 
duced Anderson  to  give  to  him  as  a  sort  of  make  weight 
after  the  conveyance  was  executed.  The  coachman  does 
not  state  that  Nagle  was  intoxicated,  and  he,  like  the  groom, 
concludes  with  an  important  statement,  that  Nagle  often 
spoke  to  him  of  his  bargain  for  his  property  with  Anderson; 
but  it  is  not  stated  that  Nagle  ever  complained  of  it,  and  I 
may  observe,  in  passing,  that  the  only  witness,  who  makes  a 
statement  to  that  effect,  was  the  one  whose  evidei^ce  the 
Plaintiff  abandoned.  Up  to  this  point,  there  is  nothing 
to  impeach  the  conveyance  upon  the  ground  of  intoxica- 
tion. 


There  were  three  deeds,  and  they  were  all  attested  by 
the  same  two  witnesses,  who  are  both  dead.  One  of  them 
was  a  clerk,  of  the  name  of  Campbell.     A  witness  in  this 
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cause,  CampbelVs  brother,  was,  he  says,  also  present.  Tke 
conveyance,  he  says,  was  executed  between  nine  and  ten 
o'clock  at  night.  In  his  mind  Nagh  was  very  drunk  at  the 
execution  of  the  deed.  He  had  a  bottle  of  whiskey  in  his 
pocket,  and  wanted  the  witness's  brother  to  take  some  of  it 
He  thinks Nagle  was  in  no  state  to  make  a  bargain,  or  trans- 
fer property  of  any  kind  ;  nor  did  he  think  him  at  the  time 
properly  sensible  of  what  he  was  about  to  do.  He  says,  he 
kept'  up  his  excitement  by  drinking  out  of  the  bottle.  Bnt 
he  claimed  the  pony  mare  of  Andersofiy  and  after  a  short 
time,  the  latter  said  he  should  have  the  mare,  and  Nagk's 
man  took  the  mare. 


Now  all  the  persons  present  with  this  witness  are  dead, 
principals  as  well  as  witnesses :  he  himself  was  not  called 
upon  to  attest  the  deeds,  he  describes  himself  as  of  the  age  of 
twenty-five  years  and  upwards,  and  if  so,  he  was  about  ten 
years  of  age  when  the  transaction  took  place.  The  Plain- 
tiff's counsel  say,  he  is  forty-five,  and  that  it  is  usual  to 
swear  without  regard  to  truth  as  to  age.  I  cannot  so  con- 
sider the  evidence  of  a  witness :  as  there  is  no  one  to  con- 
tradict him,  I  must  try  the  accuracy  of  his  evidence  by  the 
best  test  in  my  power.  Fifteen  years  had  elapsed  since  the 
transaction.  He  speaks  only  of  one  deed,  which  he  says  he 
saw  signed,  and  which  Anderson  took  out  of  his  pocket 
He  heard  it  called  a  deed  of  sale ;  no  money  passed.  Now 
there  were  three  large  deeds,  and  they  were  all  attested  by 
the  same  witnesses,  and  were  clearly  executed  at  the  same 
time.  His  memory,  therefore,  fails  him  in  this  respect 
He  says  no  money  passed,  but  Nagle  told  the  coachman  he 
had  plenty  of  notes,  but  no  silver ;  and  the  next  morning, 
notwithstanding  the  company  in  which  he  was  found  asso- 
ciating, he  had  in  his  possession  at  least  260/.,  and  the 
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bond  for  1400/.  No  doubt,  therefore,  his  memory  failed 
him  upon  this  point.  He  also  is  probably  wrong,  as  the 
Plaintiff's  counsel  seemed  to  admit,  as  to  the  time  of  execu- 
tion, for  it  is  clear  that  Nagh  and  the  coachman  dined 
together  after  the  deeds  were  executed,  and  then  went  to 
the  saddler*s  before  they  drank  the  punch ;  and  in  the  month 
of  January,  it  is  not  probable  that  they  would  have  gone  to 
the  saddler's  at  so  late^an  hour  as  must  have  arrived,  if  the 
deeds  were  not  executed  until  between  nine  and  ten  o'clock. 
He  says  that  NagWs  groom  took  the  mare,  but  that,  I  ap- 
prehend, was  not  until  the  next  day,  as  the  groom  did  not 
see  his  master  from  the  time  he  sent  him  upon  the  mes- 
sage, until  he  returned  home.  If  Nagle  was  very  drunk 
when  he  executed  the  conveyance,  he  could  hardly  have 
received  the  coachman  to  dinner,  without  his  noticing  it, 
much  less  have  gone  to  the  saddler's  :  the  punch  was  not 
drunk  until  afterwards ;  but  still  the  coachman,  the  Plain- 
tiff's witness,  does  not  corroborate  this  witness's  statement 
as  to  the  intoxication.  I  have  looked  at  Nagle*s  signature 
to  the  deeds,  and  it  is  not  that  of  a  drunken  man  ;  and  upon 
comparing  it  with  his  signature  to  other  deeds,  I  find  no 
difference  between  them.  I  am,  therefore,  clearly  of  opinion, 
that  there  is  no  evidence  of  intoxication  upon  which  I  can  act. 
It  is  clear  that  Nagle  was  not  drawn  into  drink  by  Ander^ 
son  ;  whether  he  took  advantage  of  him,  if  he  really  was  in 
a  state  of  intoxication,  I  shall  now  consider. 


1842. 
« ,, 
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e. 
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It  was  argued,  that  Nagle  was  taken  to  Cork  out  of  the 
way  of  his  friends,  and  that  the  haste  proves  fraud.  But 
Nagle  left  the  coach  office  by  himself,  he  had  his  own 
servant  with  him  and  several  times  looked  in  at  the  office, 
inquiring  for  Anderson ;  in  fact  they  were  inquiring  for 
each  other,  which  proves  that  he  was  at  perfect  liberty ; 


70 


CASES  IN  CHANCERY, 


1842. 

i. ^ 

Naglb 

r. 
Batlob. 

Judgment. 


and  it  would  have  been  easier  to  have  procured  his  execu- 
tion of  the  deeds,  at  Anderson's  house,  than  at  Cork.  It  is 
stated  in  one  of  the  answers,  that  Anderson  and  NagU 
went  to  Cork  to  consult  counsel,  which  is  not  improbable. 
There  must  have  been  previous  treaty,  for  the  deeds,  whii^ 
are  complicated,  are  in  regular  form,  and  were  engrossed 
ready  for  execution.  It  might  be,  that  Andersam  went 
there  to  get  the  money,  which  was  to  be  paid  down.  The 
marriage  settlement  of  Nagte  was  indeed  suddenly  agreed 
upon  and  prepared  very  shortly  after  this  conveyance ;  bat 
upon  that  deed  the  Plaintiff  relies.  There  is  no  such  wei^t 
due  to  these  allegations,  as  can  impeach  a  conveyance  in 
this  Court. 


It  is  then  said,  that  the  price  was  grossly  inadequate; 
but  that  is  not  proved.  The  evidence  is  altogether  vague. 
It  consists  mainly  of  the  opinion  of  a  gentleman,  of  the 
value  of  the  property,  and  what  he  would  now  give  for  it, 
if  he  wanted  such  a  property.  But  the  tithes  were  already 
bound  by  the  lease  of  1825,  and  there  were  leases  of  sone 
of  the  lands,  which  had  been  granted  before  the  sale ;  and 
upon  one  of  which  a  large  fine  had  been  received,  and  of 
these  the  witness  takes  no  account ;  nor  in  truth  is  there 
any  thing  which  amounts  to  sufficient  evidence  of  value. 
Part  of  the  consideration  was  an  annuity  to  be  paid  by  the 
purchaser  to  the  seller  for  his  life,  and  it  no  where  appears, 
what  was  the  value  of  the  life.  Mr.  Franks^  a  solicitor  of 
eminence,  was  examined  by  the  Plaintiff.:  He  had  been  con- 
cerned upon  the  occasion  of  the  mortgage  in  1826  for  1800/., 
and,  upon  that  occasion,  value  as  well  as  title  must  have 
been  considered ;  yet  he,  so  competent  to  speak  on  the  sub- 
ject, is  not  asked  what  the  value  was.  Btvrry,  another  of 
the  Plaintiff's  witnesses,  and  whose  evidence,  as  well  as 
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JPranks'Sj  was  read  by  the  Defendants,  states,  that  whilst     ^    1842. 
Nagle  lived,  Anderson  lost  80/.  a  year.     The  Plaintiff's       Naqle 
counsel  attempted  to  controvert  this  statement,  but  there  is      batlob. 
not  evidence  which  satisfies  me  that  it  is  wrong.     The  sale      judgment, 
was,  in  effect,  a  sale  of  the  reversion.     Upon  this  ground  it 
was  said,  that  the  bond  for  the  1400/.  was  a  fraud,  but  as 
the  money  carried  interest  at  five  per  cent.,  and  principal 
and  interest  were  paid,  I  do  not  think  that  argument  can  be 
maintained. 

Having  disposed  of  the  main  objections  of  the  Plaintiff, 
I  shall  proceed  to  consider  the  real  nature  of  the  transac- 
tions. NcLgle  was  not  a  man  unused  to  enter  into  contracts, 
or  to  execute  deeds,  or  in  want  of  friends  or  legal  advisers. 
In  1825,  he  executed  a  lease  of  his  tithes  to  Anderson^  for 
150/.  fine,  and  a  rent  of  60/.  In  1823,  and  1825,  he  exe- 
cuted leases  for  fines  of  parts  of  his  lands,  and  no  attempt 
was  ever  made  to  impeach  these  leases.  But  in  a  transac- 
tion with  other  persons,  he  thought  he  had  been  imposed 
upon,  and  he  filed  a  bill  in  1825,  to  be  relieved,  and  the 
Plaintiff's  counsel  vouched  for  the  respectability  of  Mr. 
Franks^  Nagle's  solicitor.  In  order  to  obtain  an  injunction, 
it  was  necessary  Nagle  should  raise  money  to  pay  into  Court, 
and  accordingly  a  mortgage  in  fee  was  made  to  Mr.  Carter , 
for  1800/.,  and  that  sum  was  paid  into  Court.  All  this  was 
under  the  direction  of  Mr.  Franks^  and  no  complaint  has 
ever  been  made  of  this  mortgage.  The  three  deeds,  which 
were  executed  on  the  sale,  in  January,  1827,  were  prepared 
with  care  and  skill,  and  Mr.  Franks^  in  his  deposition  for 
the  Plaintiff,  but  read  by  the  Defendants,  says,  he  was  the 
relation  and  solicitor  of  Nagle :  he  does  not  remember  the 
conveyance  of  1827,  but  he  has  no  doubt  if  he  did  not  pre- 
pare it,  he  must  have  been  consulted,  and  have  perused  the 
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»    ^  '    J     deed.     One  of  the  three  deeds  transferred  to  Andenon^ 
Naolb        ^[jq  bought  subject  to  the  mortgage  for  1800/.,  the  rights 
Baylob.      of  Nagle  in  the  Chancery  suit.    After  the  sale,  the  suit  vids 
Judgment,      compromiscd,  and  a  consent  was,  on  the  7  th  of  August, 
1827,  signed  by  the  Plaintiff,  Ndgle^  and  the  Defendants 
in  the  suit,  agreeing  to  a  certain  division  of  the  fimd  in 
Court,  under  which  ^nder^on  obtained  a  large  sum ;  andoo 
the  1 6  th  of  that  month,  the  consent  was  followed  by  an 
order  of  the  Court.     Mr.  Franks' 8  costs  were  provided  for 
and  paid,  and  these  acts  show,  that  at  the  time  when  all  the 
circumstances  were  known  (for  here  time  has  obscured  many 
points,  but  thrown  a  light  upon  none),  the  sale  in  January 
was  deliberately  acted  upon  by  Nagle^  and  his  soliciUN' 
Mr.  Franks :  that  was  the  period  to  impeach  the  sale,  when 
Anderson  claimed  to  receive  several  hundreds  of  pounds  in 
right  of  his  purchase.     In  the  mean  time,  viz.  in  February, 
1827,  Nagle  married,  and  by  his  marriage  settlement,  de- 
liberately settled  the  1400/.,  and  interest  secured  by  the 
bond  of  Anderson^  with  power  to  enter  up  judgment  for  the 
benefit  of  himself  and  his  wife;  but  he  did  not  include  his 
life  annuity.     Upon  that  important  occasion,  the  sale  was 
recognized  and  acted  upon.     Neither  the  Defendants  in  the 
suit,  nor  the  wife,  nor  her  relations,  nor  Mr.  Franks^  consi- 
dered Nagle  incompetent  to  compromise  the  suit,  or  to  con- 
tract marriage  and  make  a  settlement  on  his  wife.     In  No- 
vember in  the  same  year,  a  deed  was  executed  by  JVagle  and 
his  wife,  and  her  father,  who  was  a  trustee  in  the  settle- 
ment.     By  this  deed,  700/.  (part  of  the  1400/.)  to  which  the 
wife  became  entitled,   upon  surviving  her  husband,  was 
secured  by  mortgage  of  the  estate  sold  to  Anderson^  and 
the  equity  of  redemption  was  reserved  to  him,  and  cove- 
nants were  accepted  from  him,  that  he  had  an  unimpeachable 
estate  in  fee.     Bullen^  the  solicitor  of  Nagle^  prepared  the 
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deed,  and  was  one  of  the  witnesses  to  it.     In  his  evidence 
for  the  Plaintiff,  read  by  the  Defendants,  he  states  that 
both  parties  often  spoke  to  him  upon  the  subject  of  the 
purchase.     Here  then  was  again  a  deliberate  recognition  of 
the  sale  with  the  aid  of  another  solicitor,  and  another  proof 
of  Nagle'a  competency.     That  mortgage   was   afterwards 
transferred  to  Minchin^  who  paid  off  Carter^  and  obtained 
a  transfer  of  his  mortgage,  and  as  he  has  the  legal  estate, 
and  had  no  notice,  the  Plaintiff's  counsel  at  last  admitted, 
that  his  title  could  not  be  impeached.     I  think  it  clear,  that 
the  advertisement  was  not  notice,  as  it  is  not  brought  home 
to  the  party,  and,  therefore,  neither  of  the  mortgagees  had 
notice.     Jn  regard  to  the  mortgagees  under  Anderson^  I  do 
not  think  that  this  case  raises  the  question,  which  was  much 
argued,  viz.  whether  they  have  not  the  better  right  to  call 
for  the  legal  estate,  and  are,  therefore,  to  be  preferred,  be- 
cause I  think,  that  if  a  seller  who  can,  upon  equitable 
grounds,  impeach  the  sale,  not  only  neglects  to  do  so,  but, 
by  successive  deeds,  adopts  the  sale  and  acts  upon  it  as 
binding,  he  cannot  afterwards  impeach  the  title  of  equitable 
mortgagees,  bona  fide  and  without  notice,  who  advanced 
their  money  subsequently  to  his  acts.     But  it  is  unneces- 
sary to  pursue  this  point.      The  whole  of  the  purchase 
money  was  paid  or  secured  as  I  have  stated.     The  annuity 
was  paid  up  to  Nagles  death,  who  survived  the  sale  six 
years,  and  he  died  without  ever  having  complained  of  the 
transaction ;  and  it  was  not  until  the  second  marriage  of 
his  widow,  that  this  suit,  which  really  is  the  suit  of  the 
second  husband,  was  instituted.     I  am  clearly  of  opinion, 
that  the  Plaintiff  has  altogether  failed  to  sustain  the  grounds 
upon  which  it  has  been  endeavoured  to  impeach  the  sale, 
and  I,  therefore,  dismiss  the  bill,  with  costs  against  all  par- 
ties, except  that  Mr.  TTan^wey  must  pay  the  costs  of  himself 
and  his  wife. 


1842. 


Nagle 

V. 

Batlob. 
Judgment, 
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VESEY  V.  ELWOOD. 

Nor.  12,  24. 

The  purchaser    1  HIS  motion  Came  on  to  be  heard  upon  appeal  firom  the 

of  an  estate 

pur  outer  trie,     decision  of  his  Honor  the  Master  of  the  Rolls.     The  &cts 

sold  under  *  -   , 

decree  of  the     01  the  case  Were  as  follows,  Viz. : 

Court  of  Chao- 
ccry ; — Held, 

b^'dlwh^ed*  ^y  ^^®  decree  pronounced  in  the  cause,  the  interest  of 
from  his  pur-     ^j^^  Defendant,  the  Rev.  Edward  Elwood,  in  certain  lands, 

chase,  m  a  case 

in  which  the      hgij  by  fcim  for  the  life  of  a  person  named  John  Irwin^  was 

sole  ctitui  que 

vie  died,  sub-     directed  to  be  sold.     Accordingly  on  the  5th  of  May,  1842, 

seqnently  to 

the  bidding,  it  was  Set  up  for  Sale  by  the  Master,  and  the  PlaintiflF,  the 
Master^sreport  Rev.  George  Vesey,  was  declared  to  be  the  highest  bidder. 
^^m*ed  ^°  On  the  12th  of  May,  Mr.  Vesey  lodged  in  Court  the  one- 
^iSi^f  Se  ^^^^^  ^^  ^^^  purchase-money ;  and  on  the  16th  of  May  he 
Court.  obtained  the  usual  order  to  confirm  the  sale,  unless  cause 

to  the  contrary  should  be  shown  within  eight  days  after 
service.     The  order  was  served  on  the  following  day- 

John  Irwtny  the  cestui  que  me,  died  on  the  23rd  of  May. 
On  the  28  th  of  the  same  month  Mr.  Vesey  caused  notice 
to  be  duly  served  of  an  application  to  the  Master  of  the 
Rolls,  to  be  discharged  from  the  purchase.  The  applica- 
tion was  refused  by  his  Honor ;  and  Mr.  Vesey  appealed. 

The  judgment  of  the  Master  of  Rolls  will  be  found  re- 
ported in  Messrs.  Flanagan  &  Kelly's  Reports,  page  668. 


Araument.         '^^^  AUomey- General  and  Mr.  E.  Galway  for  the  Ap- 
pellant. 

In  sales  under  this  Court,  the  contract  is  not  complete 
until  the  Master's  report  has  been  confirmed,  or  at  least 
until  the  period  when  it  might  have  been  confirmed,  if  the 
purchaser  had  acted  with  due  diligence.     In  this  case  the 
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report  could  not  have  been  made  absolute,  according  to 
the  rules  of  the  Court,  before  the  27  th  of  May,  and  before 
that  day,  the  interest  set  up  for  sale  had  actually  ceased  to 
exist.  This  question  lately  came  before  the  Court  in 
Vincent  v.  Going{a)^  a  case  less  favourably  circumstanced 

(a)  VINCENT  v.  GOING. 


1842. 


This  was  an  appeal  from  a  deci- 
sion of  his  Hooor,  the  Master  of 
the  Rolls. 

It  i4>peared,  that  under  the  de- 
«*ree  in  the  cause,  the  life  estate  of 
the  Defendant  Thoma$  Ooing,  in 
certain  lands,  in  the  county  of  Tip- 
perary,  was  set  up  to  he  sold  on 
the  16th  of  January,  1841,  and  a 
Mr.  Hoyd,  having  bid  2000^,  was 
declared  the  purchaser.  On  the 
18th,  Lloyd  (who,  in  point  of  fact, 
had  bid  on  trust  for  his  client,  Mr. 
C.  Going)  obtained  the  Master's 
certificate  of  sale:  on  the  19th,  he 
bespoke  the  certificate  to  lodge  the 
one-fourth  of  the  purchase  money. 
On  the  20th,  he  obUuned  the  certi- 
ficate; and  on  the  21st  the  one- 
foorth  was  lodged.  On  the  22nd, 
the  rule  itut,  to  confirm  the  sale, 
was  obtained,  and  on  the  2drd,  it 
was  served  upon  the  several  par- 
ties in  the  cause.  On  the  3rd  of 
February,  the  eight  days  limited 
by  the  rule  expired;  and  on  the 
following  day,  Lloyd  bespoke  the 
usual  order,  for  liberty  to  lodge 
the  remaining  three-fourths  of  the 
purchase  money ;  and  on  the  6th 
procured  the  certificate  of  the  Ac- 
countant^ General,  for  the  purpose 
of  making  the  lodgment. 

(Jb)  2  Yes.  335. 
(c)  11  Vo.  569. 


On  the  12th  of  February,  and 
before  any  further  step  was  taken, 
Mr.  Thomas  Going  died.  The  pur- 
chaser having  refused  to  complete 
the  purchase,  an  application  was 
made  at  the  Rolb,  on  the  part  of 
the  Plaintiff,  for  a  reference  to  the 
Master,  to  inquire  and  report, 
whether  a  good  title  could  have 
been  made  to  the  life  estate  of  Mr. 
Tkonuu  Going,  on  the  3rd  of  Fe- 
bruary ;  the  day  on  which  the  sale 
might  have  been  confirmed ;  and  at 
the  same  time,  a  cross  application 
was  made  on  the  part  of  Mr.  Lloyd, 
that  he  might  be  released  from  his 
bidding,  and  that  the  sum  of  500/., 
the  one-fourth  of  his  purchase 
money,  should  be  repaid  to  him. 

His  Honor  having  decided  against 
the  purchaser,  Mr.  Lloyd,  the  pre- 
sent appeal  was  brought. 

The  judgment  of  the  Master  of 
the  Rolls  is  reported  in  Messrs. 
Flanagank  Kelly's  Reports,  p.  250. 

Mr.  T.  B.  C.  Smith,  and  Mr. 
Collins,  for  the  Appellant. 

Mr.  Blackbume  and  Mr.  Rolles- 
ton,  contra. 

The  following  cases  were  cited 
on  the  part  of  the  Appellant; 
Anon(b),  Ex  parte  Minor(c),  Gow- 
an  V,  Tighe(d),  Savile  v.  Samle(^e), 

(d)  Lloyd  &  G.  temp.Plunket,  168. 

(e)  I  P.  Wms.  745. 


Vesey 

V, 

Elwood. 
JiryvMcitt* 


1841. 
/iMel9. 
Where  a  life 
estate  was  sold 
under  a  decree, 
and  the  tenant 
for  life  died 
subsequently 
to  the  lodg- 
ment of  the 
one«fourth  of 
the  purchase 
money,  and  the 
obtaining  of  the 
rule  tit«t,  but 
prior  to  the 
confirmation  of 
the  sale;  Held, 
that  the  con* 
tract  was  not 
complete,  until 
the  sale  was 
confirmed  by 
the  order  of 
the  Court,  and 
that  the  pur- 
chaser was  not 
bound  to  com- 
plete his  pur- 
chase. 
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Vebet 

9. 

Elwood. 
Argument. 


for  the  purchaser  than  the  present;  for  there  the  cestui  que 
vie  did  not  die  until  more  than  eight  days  had  elapsed  sub- 


Vcauiitart  v.  CoUier(a);  and  on 
the  part  of  the  Respondent,  Paine 
V.  Mellerih),  Twigg  v.  Fifield(c), 
Jackson  y.Lever(d),  Anson  y.  Tow- 
goodie),  In  re  StuddertiJ),  Mot- 
iimer  v.  Capper^g),  Hobhouse  v. 
HamUtan{h\  Kirwan  v.  Blake(i), 
SeweU  y.  Johnson(K),  Chilling' 
worth  V.  ChiUingworth(r)y  Revell  v. 
Hnsseyim),  Ambrose  v.  Ambrose^n), 
The  Lord  Chancellor*: — 

I  am  relieved  from  much  of  the 
difficulty  which  I  should  otherwise 
have,  in  differing  with  his  Honor, 
from  the  circumstance,  that  he  has 
informed  me,  that  the  question  is 
one  upon  which  he  entertidned 
considerahle  doubts,  and  wishes 
that  it  should  be  reconsidered. — 
[His  Lordship  here  recapitulated 
the  dates  of  the  several  proceed- 
ings.]— Now  the  fact,  which  ap- 
pears to  me  to  be  of  vital  conse- 
quence in  the  consideration  of  the 
question,  is  this,  that  the  sale  was 
not  confirmed  at  the  time  when 
the  life  dropped ;  for  I  think  upon 
the  authorities,  that  the  contract 
was  not  complete  until  the  sale 
was  confirmed  by  the  order  of  the 
Court.    This  appears  to  have  been 


the  opinion  of  Lord  Eldan  in  jEr 
parte  Minorio),  and  he  there  acted 
upon  that  opinion,  and  held  tlie 
vendor  liable  to  a  loss,  which  htd 
been  occasioned  by  a  fire;  and 
there,  even  though  a  petition  od 
the  part  of  the  purchaser  to  c<»- 
firm  the  report,  had  been  prt- 
sented,  before  the  fire  occurred : 
and  this  was  no  light  opinion  of 
Lord  Ekbn,  for  it  appears  from 
the  report,  that  on  a  subHequoit 
day,  and  after  he  had  made  hii 
decision,  he  again  adverted  to  it 
and  said,  "  that  he  finda  it  con- 
firmed by  what  Lord  Zfordbielf 
says  in  The  Attorney- GemeroU  i> 
Day(p),  as  to  carrying  a  purcbatt 
into  execution  against  the  repre- 
sentative after  the  report  is  ooo- 
firmed."  In  Jackson  v.  Leoer(q\ 
Lord  Thurlow  held  the  purchaser 
bound,  though  no  payment  on  loot 
of  the  annuity  had  ever  been  made» 
because  the  contract  for  the  par- 
chase  was  complete  before  the 
dropping  of  the  life.  And  so  agaia 
in  Paine  v.  MeUer(r),  Lord  £likm 
reversed  the  decree  of  his  prede^ 
cessor,  and  held  the  purchaser 
bound,  upon  the  ground  that  be 


(a)  2  Sim.  &  S.  608. 
(6)  6  Ves.  349. 
(c)  13  Ves,  517. 
(rf)  3  Bro.  C.  C.  604. 
(e)  1  Jac.  &  W.  637. 
(/)  1  Hog.  320. 
(g)  IBro.  C.  0.  156. 
(A)  1  Hog.  401. 
(*)  I  Hog.  151. 


(k)  Bunb.  76. 

(/)  1  Sim.  291. 

(m)  2  BaU.  &  B.  280. 

(n)  1  Cox,  194. 

•  Lord  Plumket. 

(o)  11  Ves.  559. 

(/>)  1  Yes.  Sen.  218,  221. 

(9)  3  Bro.  C.  C.  604. 

(r)  6  Ves.  349. 
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sequent  to  the  order  nisi.  Lord  Plunket  decided,  that  the 
purchaser  was  not  bound  to  complete  his  purchase,  as  the 
report  had  not  been  confirmed,  reversing  the  decision  of  the 
Master  of  the  Rolls(a).  Anson  v.  Towgood{b)  is  not  in- 
consistent, for  there  the  sale  was  confirmed,  and  therefore, 
the  effect  of  the  decison  was  merely  to  prove,  that  when  the 
contract  has  been  completed,  the  effect  of  a  complete  con- 
tract will  have  relation  back  to  the  time  of  its  inception. 
In  Ex  parte  Minor{c\  Lord  Eldon  held,  that  the  bidder 


1842. 


Vebev 

V, 

Elwood. 


Argument. 


had  accepted  the  title,  before  the 
premises,  which  were  the  subject 
of  the  purchase,  had  been  con- 
sumed by  the  fire.  Twigg  v.  Fu 
JiehUd),  also  before  Lord  Eldon, 
goes  upon  the  same  ground.  So  far 
Lord  Eldon  appears  to  have  abided 
by  the  principle  he  laid  down  in  Ex 
parte  Minor,  Then  came  the  case 
of  Awon  V.  Towgood(e).  Now  it 
is  to  , be  observed,  that  there  was 
no  decision  there  on  the  point. 
But  Lord  Eldon  is  reported  to 
have  swd,  '*  Can  any  thing  turn 
upon  the  report  not  being  con- 
firmed ?  There  was  a  case  about 
a  house  being  burned  down  before 
the  confirmation  of  the  report. 
But  if  the  tenant  for  life  had  died 
the  same  night,  must  not  the  pur- 
chase-money have  been  paid  ?  The 
report,  I  think,  when  confirmed, 
must  have  relation  back  to  the 
purchase ;  and  the  contract,  I  ap- 
prehend, was  made  the  moment 
that  the  purchaser's  name  was  en- 
tered in  the  Master's  book.  If  the 
purchaser  had  lived  till  the  6th  of 

(a)  Flan.  &  K.  250. 
(6)   1  Jsc.  fie  W.  637. 
(c)   11  Vei.669. 


July,  and  then  died,  he  would  have 
had  nothing,  if  he  is  not  entitled 
to  these  dividends."  From  this 
passage  it  is  argued,  that  the  con- 
firmation is  nothing,  and  that  in 
point  of  fact,  the  party  is  bound 
from  the  period  of  his  bidding.  I 
cannot  think  Lord  Eldon  could 
have  meant  to  lay  this  down ;  and 
more  particularly  after  the  opinion 
so  deliberately  expressed  by  his 
lordship  in  Ex  parte  Minor,  and 
which  case  appears  tfi  have  been 
in  his  recollection  when  giving  his 
judgment  in  Anson  v.  TowgootL 
However,  as  I  have  already  said, 
there  was  no  decision  there  upon  the 
point.  I  must  always  entertain  a 
great  distrust  for  any  opinion  of 
mine,  which  happens  not  to  agree 
with  that  of  so  high  an  authority 
as  his  Honor ;  but  in  this  case  it 
seems  to  me,  that  the  opinion  I 
have  arrived  at  does  coincide  with 
the  authorities ;  and  I  must,  there- 
fore, reverse  the  order,  which  has 
been  pronounced  at  the  Rolls. 


(d)  13  Ve8.617. 

(e)  1  Jac.  &W.  637. 


1842. 


Veset 
Elwood. 
ArgumeMt. 
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was  not  liable  for  a  loss  by  fire,  which  occurred  in  the  in- 
terim between  the  bidding  and  the  confirmation.  The 
cases  of  Twigg  v.  Iifield{a)j  and  Gowan  v.  Tighe{b\  are 
to  the  same  effect.  If  the  contract  was  complete,  at  the 
time  the  Master  makes  his  report,  and  before  confinnatioii, 
the  purchaser  would  be  entitled  to  the  benefit  of  any  in- 
crease in  the  value  of  the  estate  in  the  mean  time ;  but 
suppose  that  in  this  case  it  was  the  reversion  that  had  bees 
the  subject  of  the  sale,  and  that  in  all  other  respects  the 
circumstances  and  dates  were  the  same,  could  £>r.  Feiejf 
have  prevented  parties  from  coming  forward  and  depriving 
him  of  the  benefit  of  the  conversion  of  the  reversionary 
interest  into  an  estate  in  possession,  by  opening  the 
biddings  ?  Ex  parte  Manning{c),  [The  Lord  Chah- 
CELLOR : — No  one  can  dispute  the  right  to  open  the 
biddings  under  such  circumstances.  It  is  not  lost  in 
consequence  of  the  increased  value  of  the  estate].  In 
Anonym(m8{d)j  Lord  Loughborough  decided,  that  until 
confirmation  of  the  report,  the  bidder  cannot  be  compelled 
to  complete  the  purchase ;  observing,  that  ^*  as  until  con- 
firmation, the  purchaser  is  always  liable  to  have  the 
biddings  opened;  until  that,  non  constat  that  he  is  the 
purchaser." 


Counsel  did  not  appear  on  the  other  side. 


Non,  24.       The  Lord  Chancellor  : — 

Judgment,  The  point  which  I  am  called  upon  to  decide  is,  whether 

a  purchaser  of  a  life  interest  can  be  released  from  his  piu> 


(a)  13  Ves.  517. 
(6)  Lloyd  &  G.  temp.  Plunket, 
176. 


(c)  2  P.  Wms.  410. 
(flO  2  Ves.  385. 
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chase,  where  the  life  drops  before  the  report  could  have 
been  confirmed  absolute.  I  have  to  arbitrate  between 
great  authorities.  The  late  Master  of  the  Rolls  in  Vincent 
T.  Going^  where  the  report  might  have  been  confirmed  ab« 
solute,  held  the  purchaser  bound;  but  the  Chancellor, 
Lord  Plunkei,  reversed  his  order,  stating,  that  the  Master 
of  the  Rolls  entertained  considerable  doubt  upon  the 
question,  and  wished  it  to  be  reconsidered.  However,  upon 
this  case  coming  before  him  under  circumstances  more  fisi- 
vourable  to  the  purchaser,  the  Master  of  the  Rolls  adhered 
to  his  former  opinion. 


1842. 


Veset 
Elwood. 
Judgment, 


If  this  were  the  case  of  a  sale  out  of  Court,  it  would  ad- 
mit of  no  doubt.  It  is  settled,  but  not  without  much  pre- 
vious conflict  of  opinion,  that  a  purchaser  in  common  cases 
18  the  owner  of  the  estate  from  the  time  of  the  contract,  and 
from  that  period  must  bear  any  loss,  and  is  entitled  to  any 
benefit ;  and  this  applies  as  well  to  damage  to  the  property, 
€•  g*  by  fire,  as  to  the  interest  in  the  property,  for  example, 
the  death  of  the  life  for  which  it  was  holden.  So  as  to 
profit,  for  an  accidental  improvement  of  the  property  would 
belong  to  the  purchaser  as  well  as  an  additional  interest  by 
the  dropping  of  a  life,  where  the  reversion  was  the  subject 
of  the  sale. 


Now  where  the  sale  is  by  the  Court,  there  is  this  ano- 
maly, that  the  purchaser  is  not  sure  that  he  will  remain 
the  purchaser,  although  he  has  bought  the  property,  until 
the  report  is  confirmed  absolutely,  because,  until  then,  the 
biddings  may  be  opened.  But  if  the  sale  be  not  disturbed, 
the  purchaser  is  as  much  the  purchaser  of  the  estate  from 
the  time  of  the  purchase  in  the  Master's  ofiice  as  a  pur- 
chaser out  of  Court  is  from  the  date  of  the  contract.     The 
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* \'         * 

Vesey 

0. 

Elwood. 

Judgment, 


Court  having  full  power  over  the  sales  under  its  authority, 
deals  with  the  question  of  interest  and  rents,  and  the  pay* 
ment  of  purchase-money,  upon  arbitrary  principles,  al- 
though now  the  rule  is  a  fixed  one.  But  that  does  not 
affect  the  operation  of  the  sale  in  transferring  the  property 
in  equity  to  a  purchaser.  He  may  sell  or  devise  the 
property,  and  it  will  descend  just  as  if  he  made  the  pur- 
chase from  an  individual.  The  right  to  open  the  biddings, 
therefore,  does  not  affect  the  sale  or  the  purchaser's  right 
under  it,  unless  it  be  exercised.  The  Court  may  disturb 
the  purchaser,  and  he  buys  subject  to  that  risk.  But  be 
has  no  option.  He  must  complete  his  purchase,  unless  tbe 
biddings  are  opened,  and  has  no  corresponding  right  to  be 
relieved  from  the  purchase.  From  these  premises  it  would 
seem  to  follow,  that  as  to  profit  or  loss,  a  purchaser  under 
the  Court  ought  to  be  bound  by  the  same  rules  as  a  pur- 
chaser out  of  Court.  But  in  Ex  parte  Minor{a)y  where 
some  buildings  wpre  burned  down  before  the  report  was 
confirmed  absolute,  although  a  petition  had  been  presented 
by  the  purchaser  before  the  fire  for  that  purpose.  Lord 
Eldon  allowed  the  purchaser  a  compensation  for  the  loss. 
He  said  that  the  question  must  depend  upon  the  point, 
what  is  the  date  and  time  of  the  contract  at  which  it  can  be 
said  to  have  been  complete.  Was  the  bidding  in  the  Mas- 
ter's Office  the  contract  between  the  Court  and  the  bidder, 
or  only  an  authority  to  the  Master  to  tell  the  Court,  that 
if  the  Court  approves,  the  Court  may  make  a  contract  with 
him  upon  the  terms  proposed.  He  reserved  the  question 
as  one  of  the  most  considerable  that  had  occurred  for  some 
time.  He  asked  whether  the  purchaser,  whilst  in  the 
Ma'^ter's  Office,  had  an  insurable  interest.     Upon  the  case 


[(a)  1 1  Ves.  559. 
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again  coming  on,  the  compensation  was  allowed.  Now  I 
apprehend,  that  the  contract  does  not  date  only  from  the 
confirmation  of  the  Master's  report,  and  that  the  purchaser 
has  before  that  period  an  insurable  interest;  but  as  the 
Court  has  g^eat  power  over  these  contracts,  it  might  feel 
itself  at  liberty  to  throw  a  loss  by  fire,  before  the  confirma- 
tion of  the  report,  upon  the  sellers.  In  Twigg  y.Fifield{a)^ 
Lord  Eldon  applied  the  same  rule,  as  a  reasonable  one,  in 
favour  of  a  purchaser's  right  to  an  early  payment  of  an 
annuity,  which  had  been  sold  before  the  Master. 


184-2. 


Judgment, 


In  Anson  v.  Towgood(b)y  a  Defendant  purchased  in 
Court  his  own  life  interest,  and  the  report  was  confirmed, 
and  the  purchase-money  paid :  the  question  was,  whether 
he  was  entitled  to  a  payment  of  the  dividends,  which  be- 
came due  the  day  after  the  sale.  Lord  Eldon  said,  the 
rule  of  the  Court  in  the  purchase  of  a  fee  simple  estate  was 
to  give  the  profits  from  the  quarter-day  preceding  the  pay- 
ment of  the  purchase-money ;  but  he  asked  was  that  so, 
where  a  man  buys  a  life  estate,  which  may  not  last  five 
minutes.  Could  any  thing  turn  upon  the  report  not  being 
confirmed  ?  There  was  a  case  [^Ex  parte  Minor\  about  a 
house  being  burned  down  before  the  confirmation  of  the 
report.  But  if  the  tenant  for  life  had  died  the  same  night, 
must  not  the  purchase-money  have  been  paid  ?  The  re- 
port, he  thought,  when  confirmed,  must  have  relation  back 
to  the  purchase;  and  the  contract,  he  apprehended,  was 
made  the  moment  that  the  purchaser's  name  was  entered  in 
the  Master's  book.  Now  here  Lord  Eldon  satisfactorily 
answered  the  question  which  he  asked  upon  the  first  hear- 
ing of  Ex  parte  Minor ;  and  that   answer,  I  apprehend, 


(a)  13  Ves.517. 
VOL.  III. 


(h)  1  Jac.  &  W.  637. 
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correctly  stated  the  law  of  the  Court.    It  U  perfectly  ckir, 
that  Lord  Eldon  thought,  that  the  general  rule  and  the 
exception  established  by  Ex  parte  Minora  might  well  staad 
together.     My  noble  and  learned  predecessor,  in  VmuM 
y.  Goingj  observed^  that  there  was  no  decision  upon  tluf 
point  in  Anson  v.  Towgoody  and  that  he  could  not  thiA 
that  Lord  Eldon  could  have  meant  to  lay  down,  that  the 
party  is  bound  from  the  period  of  his  bidding,  more  paiti- 
cularly  after  the  opinion  so  deliberately  expressed  in  Ex 
parte  Minor,  and  which  case  appears  to  have  been  witlua 
his  recollection  when  giving  his  judgment   in  Afuon  v. 
Towgood.     But  I  say  it  with  great  deference,  the  gronnd 
of  Lord  Eldon' 8  decision  was  there  lation  back,  in  sudi  a 
case  as  this,  to  the  time  of  the  bidding ;   and  he  deailj 
intended  to  distinguish  the  two  cases.      It  appears  to  me, 
that  they  are  fairly  distinguishable ;  and  if  not,  that  Est 
parte  Minor  is  the  case  which  ought  not  to  be  followed. 

In  this  case,  although  the  life  died  before  the  contract, 
and  before  the  report  could  be  confirmed,  yet  the  purchaser 
got  what  he  purchased,  viz.,  a  life  which  might  drop  at 
any  moment.  If  he  had  purchased  a  policy  of  assurance 
upon  the  life,  which  has  dropped,  he  would  hare  been  en- 
titled to  the  money  at  once.  If  he  had  bought  a  reversion 
expectant  upon  that  life,  he  would  have  been  entitled  to 
the  estate  in  possession,  merely  paying  interest.  That  I 
think  is  settled,  although  there  is  much  obscurity  in  the 
decided  cases.  In  Trefusis  v.  Lord  Clinton{a)j  Sir  L. 
Shadwelly  upon  the  sale  of  a  reversion  expectant  upon  a  life^ 
interest,  ordered  the  purchaser  to  pay  interest  from  the 
time  of  his  purchase.     The  ground  of  the  decision  is  ob- 


(a)  2  Sim.  359. 
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rious.     The  purchaser's  right  in  the  cases  I  have  put,  de-        1842. 
peods  upon  principle.     But  as  he  is  not  entitled  to  equality,        Yeszt 
and  bids,  no  doubt,  less  on  that  account  in  both  of  the  cases      Elwood. 
which  I  have  supposed,  the  report  not  being  confirmed,      judgmenu 
the  biddings  might  be,  and  as  the  property  had  greatly  in- 
creased in  value,  doubtless  would  be  opened  by  some  per- 
son.    But  that  depends  upon  the  right  subject  to  which  he 
purchased.  Treating  Ex  parte  Minor  as  an  authority,  and  I 
am  not  presuming  to  say  it  is  not  an  authority,  it  would 
apply  equally  to  a  life  interest,  and  therefore,  if  even  my 
decision,  following  1  believe  the  rule  intended  to  have  been 
laid  down  by  Lord  Eldon^  be  correct,  yet  if  the  life  had 
not  dropped,  but  any  buildings  on  the  property  had  been 
destroyed  by  fire  before  the  confirmation  of  the  report,  the 
purchaser  would  have  been  entitled  to  compensation. 

Upon  the  whole,  as  the  purchaser  bought  an  uncertain 
interest,  he  must  abide  by  the  loss  from  the  dropping  of 
the  life.  I  shall,  therefore,  in  effect  affirm  the  order  at  the 
Rolls,  by  saying  no  rule ;  but  as  the  parties  opposing  the 
purchaser  did  not  choose  to  argue  the  question,  and  it 
was  necessary  to  have  it  further  considered,  I  shall  not 
give  any  costs. 


In  Re  MURRAY,  a  Minor. 


Not>.  12. 


IN  this  case  a  petition  had  been  presented  on  the  part  of  The  Court  has 

"^  *  not  jurisdiction 

the  guardian  of  the  person  of  the  minor  John  Murray ^  to  compel  a 

male  vard,  with 

praying  that  he  might  be  directed  to  execute  a  deed,  under  whom  a  mar- 
riage has  been 
solemnized, 

without  ito  consent,  on  attaining  his  full  age,  to  execute  a  settlement  of  his  estate  so  as  to  ez- 

ctade  his  wife  from  all  participation  in  the  property. 

g2 


Statement. 
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.    ^^^'    ,    the  following  circumstances.     It  appeared  that  the  minor 
In  Re        was  entitled  to  a  fee  simple  estate  in  the  county  of  Antrim, 

MUBHAT. 

producing  a  profit  rent,  amounting  to  nearly  200/.  per  an- 
num. That  sometime  in  the  year  I84I,  a  private  marriage 
took  place  between  the  mbor  and  Miss  Matilda  Ednum- 
stoncy  which  having  been  brought  under  the  notioe  of  the 
Court,  an  order  was  pronounced  on  the  17th  of  November, 
1841,  directing  another  marriage  to  be  duly  celebrated 
between  the  said  parties,  and  referring  it  to  the  Master  to 
settle  and  approve  of  a  proper  deed  of  settlement.  On  the 
9th  of  June,  1842,  the  Master  made  his  report,  and  thereby 
found,  that  the  said  parties  had  been  duly  remarried.  That 
a  scheme  of  a  deed  of  settlement  had  been  lodged  in  his 
oflSce,  and  that  he  had  approved  of  same.  The  proposed 
deed  was  to  the  following  effect,  that  the  estates  should  be 
conveyed  to  trustees,  to  the  use  of  the  minor  JbAn  Murray^ 
for  life,  with  remainder  to  the  children  of  the  said  John^  by 
his  present  or  any  after  taken  wife,  in  such  shares  and  pro- 
portions, as  he  should  by  deed  or  will  appoint,  and  in  de- 
fault of  appointment,  to  such  children  in  equal  shares  as 
tenants  in  common,  and  if  but  one  child,  then  the  whole  to 
such  child ;  and  if  there  should  be  no  child,  then  the  whole 
to  the  said  JbAn,  absolutely.  The  deed  contained  the 
usual  provisoes  for  survivorship  in-  case  of  the  death  of  any 
of  the  children,  if  males,  under  age,  and  if  females,  under 
age  and  unmarried :  a  clause  for  hotchpot,  in  case  of  a  partial 
appointment:  trusts  for  the  maintenance  and  education  of  the 
children,  until  their  shares  should  become  vested  in  posses- 
sion ;  a  power  to  John  Murray^  to  charge  the  property  with 
a  jointure  not  exceeding  80/.,  in  favour  of  any  after  taken 
wife,  and  with  a  sum  of  1000/.  to  enable  him  to  raise  a 
capital  to  embark  in  trade ;  and  there  were  the  usual  powers 
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for  changing  and  indemnifying  the  trustees.     The  deed  con- 
taioed  no  provision  of  any  kind  for  the  present  wife. 

The  petition,  which  was  presented  on  the  part  of  the 
guardian,  prayed  that  the  minor,  John  Murray^  might  be  di- 
rected to  execute  the  above  settlement,  when  he  should 
have  attained  his  age. 


1842. 


Mr.  Hutton  in  support  of  the  petition. 

The  Court  has  j  urisdiction  to  make  the  order  sought.    The 
infant  as  well  as  the  other  parties  implicated  in  the  marriage, 
are  in  contempt ;  and  this  contempt,  which  lasts  until  it  is 
purged,  gives  the  Court  jurisdiction  to  enforce  a  settlement 
as  the  condition  of  its  pardon.     In  ordering  a  settlement  of 
a  ward's  property,  the  Court  is  governed  by  two  principles, 
first,  the  protection  of  the  ward  ;  and  secondly,  the  punish- 
ment  of  the  party,  who  has  been  guilty  of  the  contempt,  by 
marrying  the  ward,  without  the  leave  of  the  Court ;  and 
notwithstanding  that  the  female  ward,  after  she  attains  her 
full  age,  consents  in  open  Court,  to  give  the  property  to  the 
husband,  the  Court  will  enforce  the  settlement,  Stackpoole 
V.  Beaumount{a)f  In  Re  Donne{b).     This  illustrates  the 
power  of  the  Court,  for  in  such  cases  each  party  is  sui  juris. 
The  disability  of  infancy  has  ceased,  and  that  of  coverture 
is  avoided  by  the  examination  in  Court.     If  a  settlement 
can  be  enforced  to  punish  a  husband  in  the  one  case,  it 
may  so  punish  the  wife  in  the  other.     Edes  v.  Brereton{c)^ 
In  Re  Walker{d)^  and  Chambers  on  In/ancy{e)f  were  also 
referred  to. 


In  Re 

MUBBAT. 

Statement, 


Argumtnt, 


(ja)  3  Ves.  98. 
(h)  2  Moll.  490. 
(c;  West,  348. 


{d)  Lloyd  &  G.  temp.  Sugden,  323. 
(<?)  Page  240. 
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1842.        The  Lord  Chancellor  : — 

Ih  Re  It  would  be  impossible  for  me  to  make  the  order  that  ii 

MnBHAT. 

now  sought.    According  to  the  statement  in  the  petition,  a 


Judgment. 


male  ward  of  the  Court,  without  the  consent  of  the  Court, 
was  drawn  into  a  marriage  with  a  person  older  than  himself 
and  without  any  property  ;  but  the  ward  had  a  real  estate 
The  Court  thinking  that  the  marriage  might  be  de&md 
doubtful,  for  the  sake  of  morality,  ordered  it  to  be  re^^e- 
brated ;  and  now  after  the  minor  has  thus  entered  into  this 
solemn  contract,  it  is  sought  to  compel  him  to  settle  hit 
own  unincumbered  real  estate,  not  for  the  purpose  of 
making  a  provision  for  his  wife,  but  in  order  to  exclude  her, 
for  whom  he  is  bound  to  provide.  As  a  binding*  marriage 
had  been  solemnized  by  the  order  of  the  Court,  I  should 
have  supposed,  that  if  any  settlement  had  been  directed  by 
the  Court,  it  would  have  been  for  the  purpose  of  providing 
for  the  ot)ligation,  which  the  in&nt  had  thus  contracted  by 
the  authority  and  under  the  direction  of  the  Court.  Bat 
instead  of  that,  an  application  is  now  made,  the  object  of 
which  is,  to  exclude  the  wife  from  all  participation  in 
her  husband's  property,  and  to  compel  him  to  do  an  act, 
which  would  render  it  impossible  for  him  to  settle  this 
estate  as  he  may  afterwards  think  proper,  upon  his  wife  and 
the  children  of  the  marriage.  I  recollect  no  case  like  tUs. 
The  Court  has  no  such  jurisdiction.  If  a  man  improperly 
marry  a  female  ward  of  this  Court,  the  Court  can  protect 
her  property,  and  prevent  the  husband  from  obtaining  it  for 
his  own  purposes.  The  Court  would  compel  the  hosbaod 
to  make  a  proper  settlement  of  the  property  which  he  ac- 
quires by  the  marriage,  for  the  benefit  of  the  wife  and 
children ;  in  such  a  case,  the  Court  acts  upon  him,  and 
will  not  permit  him  to  take  advantage  of  the  contempt,  of 
which  he  has  been  guilty.     The  present  case  is  widely  dif- 
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ferent,  and  were  I  to  grant  the  order  now  sought,  its  effect 
would  be  to  punish  the  husband,  by  compelling  him  to  settle 
his  property,  for  the  purpose  of  punishing  this  lady,  who 
DO  doubt  acted  improperly  in  marrying  this  young  man, 
without  the  consent  of  the  Court,  but  whose  conduct  other- 
wise, the  Court  has,  in  point  of  fact,  thought  it  proper  to 
sanction,  by  directing  the  re-solemnization  of  the  mar- 
riage. This  young  man's  property  is  unfettered,  and  I  can- 
not, because  he  has  married  perhaps  improvidently,  take 
from  him  all  dominion  over  his  estates ;  1  have  no  such 
jurisdiction,  and  must  refuse  the  order  now  sought.  I  need 
not  enter  into  the  question,  whether  the  Court  could,  in 
any  view  of  the  case,  make  such  an  order  against  an  infant, 
which  would  be  binding  upon  him  when  he  attains  his 
majority. 


1842. 


In  Rt 

MUBRAY. 

Judgment, 


SAUNDERS  V.  CRAMER. 

Lady  HANNAH   TYNTE   CALDWELL,    being  o^themJ.^' 
seised  of  an  estate  for  life  in  certain  lands  situated  in  Ireland,  IJ-^dmoSer*' 
with  a  general  power  of  appointment,  by  indenture  bearing  ^^®  ^^  °5** 

or  moral  obli- 
gation to  pro- 
▼idt  for  her,  signed  the  following  memorandum,  which  bad  been  written  by  her  agent,  at 
her  request,  Tix. — ^Lady  T.,  has  desired  C.  to  notify,  that  **  she  intends  leaving  E.,  2000/., 
to  bear  interest  from  her  death,  and  to  be  secured  by  a  bond.  She  has  further  desired  C.  to 
say,  that  this  is  the  prorision  she  intends  making  for  E.  on  her  intended  marriage."  On  the 
same  day,  C,  the  agent,  wrote  to  the  intended  husband,  S.,  stating  that  Lady  T.  intended  to 
gire  2000/.,  at  her  death,  and  a  house  at  Cheltenham.  Subsequently  C.  wrote  to  Lady  T., 
stating  that  S,  wished  to  have  the  bond  perfected,  and  also  to  have  the  house  which  Lady  T,  in- 
tended to  giye.  This  letter  was  read  to  Lady  T.,  by  E.,  and  she  then  desired  E,  to  keep  it, 
adding,  that  it  related  to  the  business  with  S.  The  intended  marriage  was  shortly  after- 
wards solenmised  in  the  life-time  of  the  grandmother ;  who,  however,  had  been  for  some  time 
unable  to  attend  to  business,  in  consequence  of  indisposition,  and  who  died  without  having 
executed  either  the  bond  for  2000/.,  or  a  conveyance  of  the  house  at  Cheltenham. 

Held,  that  the  memorandum,  letters,  and  subsequent  marriage,  constituted  a  sufficient 
agreement  within  the  Statute  of  Frauds :  binding  upon  the  representatives  of  Lady  J.,  both  as 
to  the  bond  for  2000/.,  and  the  house  at  Cheltenham. 

Previously  to  the  execution  of  the  memorandum.  Lady  T.  had  bequeathed  the  house  to 
C. : — Qiuere,  whether  under  the  new  Statute  of  Wills  (1  Vict.  c.  26,)  the  contract  rendered 
C.  a  trustee,  or  whether  he  took  as  devisee,  subject  to  the  contract  ? 


88 


1642. 


SAnNDERS 

Cbambh. 
Statement. 


CASES  IN  CHANCERY. 

date  the  1 1th  of  June,  1838,  appointed  the  said  lands  to  John 
Thomas  Cramer^  for  a  tenn  of  500  years  upon  certain  tmstif 
and  amongst  others,  that  the  said  John  T.  Cramer  should, 
by  sale  or  mortgage,  raise  the  sum  of  55,000/.,  or  so  much 
thereof,  as  should  be  necessary  for  the  purposes  thereinafter 
mentioned ;  and  by  said  indenture.  Lady  Tynte  Caldwdl 
charged  the  lands  with  5500/.,  and  thereby  declared,  that  die 
said  sum  of  55,000/.,  or  so  much  thereof  as  might  be  neces- 
sary for  the  purpose,  should  go  in  aid  of  her  personal  estate, 
and  should  be  applied  in  payment  of  the  debts  of  the  said  Lady 
Caldwell,  which  should  happen  to  be  due  at  the  time  of  her 
decease;  and  subject  thereto,  the  said  lands  was  settled  upon 
Joseph  Pratt  Tynte  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail. 


Lady  Tynte  Caldwell,  was  also  entitled  to  absolute  in- 
terests in  four  houses  in  Cheltenham,  one  of  which  was 
called  *'  the  Loretto  House." 

Lady  Caldwell  had  three  grand-daughters,  the  Misses 
Tynte  Pratt^  and  it  appeared,  that  she  had  frequently  ex* 
pressed  an  intention  of  providing  for  them  upon  their  mar- 
riages. And  upon  the  occasions  of  the  marriages  of  Sfiss 
Sara  Tynte  Pratt,  and  Miss  Hannah  Tynte  Pratty  she 
had  given  each  a  marriage  portion  of  10,000/.,  and  one  of 
the  houses  at  Cheltenham. 


In  the  year  1839,  Robert  Francis  Saunders  proposed  to 
marry  Miss  Elizabeth  Tynte  Pratt.  This  proposal  was 
accepted,  and  the  intended  marriage  obtained  the  sanction 
of  Lady  Tynte  Caldwell^  with  whom  Miss  PrcUt  had  for 
some  years  resided.  Miss  Pratt's  father  was  alive,  and  she 
was  in  her  own  right  entitled  to  a  fortune  of  10,000/. 
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During  the  negotiations  which  preceded   the  intended         1842. 
marriage,  several  interviews  took  place  between  Mr.  Saun^     Saumdess 
ders  and  Lady  Tynte  Caldwell^  and  Mr.  Cramer^  who  ap-      cbameb. 
peared  to  have  been  her  land  agent,  and  general  man  of     stauiMHt, 
business  ;  and  Mr.  Saunders  was  given  to  understand  that 
Lady  Caldwell  would  liberally  contribute  to  the  marriage 
portion  of  Miss  PratL     Accordingly  on  the  3rd  of  De- 
cember, 1839,  Lady  Caldwell  sent  for  Mr.  Cramer^  and  re- 
quested him  to  take  down  in  writing,  her  instructions  as  to 
^  the  provisions  she  intended  to  make  for  Miss  Pratt^  in 
reference   to  her  intended  marriage.     On  that   occasion 
the  following  memorandum  was  written  by  Mr.  Cramer ^ 
in  the  presence  of  Lady  Caldwell,  and  by  her  directions, 
«riz.: 

"  Lady  Tynte  Caldwell^  has  desired  Mr.  Cramer  to  no- 
tify, that  she  intends  leaving  Miss  Pratty  a  sum  of  2000/. 
to  bear  interest  from  her  death,  but  not  before,  and  to  be 
secured  by  a  bond.  She  has  further  desired  Mr.  Cramer 
to  say,  that  this  is  the  provision  she  intends  making  for 
Miss  Pratty  on  her  intended  marriage  with  Mr.  Saunders. 
December  3rd,  1839." 

This  memorandum  was  signed  by  Lady  TyrUe  Caldwelly 
and  subsequently,  on  the  same  day,  Mr.  Cramer  wrote  the 
following  letter  to  Mr.  Saunders : 

"  Sallymounty  December  3rrf,  1839. 
**  My  dear  Sir, — I  have  been  with  Lady  Tynte  this 
afternoon,  and  she  directed  me  to  take  down  her  intention 
in  writing,  relative  to  what  she  intends  doing  for  Miss 
Pratty  which  is  giving  to  her  2000/.  at  her  death,  and  her 
house  at  Cheltenham,  called  ^  Loretto'     This  she  declares 
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ia  the  utmost  to  which  she  will  go.     1  lose  no  time  in 
giving  you  the  earliest  intimation  of  her  intentions. 
.  <<  I  remain,  dear  Sir,  yours  truly, 

^^  John  Thomas  Cramsb. 
«  Eobert  F.  Saunders^  Esq." 

In  reference  to  this  letter,  Mr.  Cramer  stated  in  his 
answer  in  the  cause,  that  subsequently  to  Lady  CaldwelTs 
signature  of  the  memorandum,  she  stated  to  him,  that  she 
intended  to  ^ve  Loretto  House  to  Miss  PrcUt ;  and  that  in 
consequence  of  that  statement,  he  mentioned  Loretto  in  tiie 
letter  to  Mr.  Saunders ;  but  Mr.  Cramer  was  unable  to  re- 
collect whether  the  letter  was  written  by  the  express  di- 
rections of  Lady  Caldwell,  or  not. 


On  the  21st  of  December,  1839,  Mr.  Cramer^  at  the  re- 
quest of  Mr.  Saundersy  wrote  the  following  letter  to  Lady 
Tynte  Caldwell: 

^^Rathmore^  December  2Ut^  1839. 

*'  Dear  Madam, — Mr.  Saunders  wishes  to  have  your 
bond  perfected  before  you  go  to  England,  for  the  sum  yon 
mentioned  you  would  settle  on  Miss  Pratt,  namely,  for 
2000/.,  but  it  is  not  to  bear  interest  until  after  your  decease, 
and  then  to  pay  5/.  per  centum :  also,  to  have  the  house 
which  you  intend  to  give  her  at  Cheltenham^  called  Loretto, 
but  not  the  coach-house,  stable,  and  premises,  which  be- 
long to  the  adjoining  house,  and  were  only  added  to 
Loretto,  to  induce  the  gentleman  who  resides  there,  to  take 
it.  At  the  end  of  his  lease,  these  offices  must  come  back  to 
their  former  premises.  As  this  is  a  matter  that  must  be 
arranged  by  your  attorney,  I  have  directed  Mr.  Parker  to 
call  on  your  Ladyship  for  instructions,  but  I  presume  Mr. 
Sounders  will  pay  the  costs.     I  consider  it  a  fortunate  cir- 
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cumstance,  that  you  did  not  cross  the  water  this  weather, 

&e.  &c. 

^'  John  Thomas  Cramer. 

"  Lady  Tynte  Caldwell^ 

It  appeared  from  the  evidence  of  a  female  servant,  that 
Lady  Tynte  Caldwell  was  unwell,  when  she  recaved  this 
letter  from  Mr.  Cramer ^  that  it  was  opened  in  her  presence, 
and  read  aloud  for  her  by  Miss  Prattj  and  that  she  then 
desired  Miss  Pratt  to  keep  the  letter,  adding,  that  it  re- 
lated to  the  business  with  Mr.  Saunders^  and  might  be  of 
use. 


1842. 


Sauhdebs 

9. 

Cbameb. 

Statement. 


Some  days  subsequently,  Mr.  Cramer  again  wrote  to 
Mr.  SaunderSf  in  these  terms,  viz. : 

^^  Mt  dear  Sir, — In  accordance  with  your  letter  of  the 
18th,  I  have  written  to  Lady  Tynte^  and  also  to  her  law- 
agent,  10,  Suffolk-street,  concerning  the  bond  for  2000/., 
and  Loretto,  and  recommend  you  to  write  to  Mr.  Parker 
on  the  subject,  who,  I  am  sure,  will  pay  every  attention  to 

it. 

"  I  am,  dear  Sir,  yours  truly, 

"  John  Thomas  Crambr." 

In  consequence  of  the  state  of  Lady  CaldwelFs  health, 
which  altogether  incapacitated  her  from  attention  to  matters 
of  business,  no  further  steps  were  taken  with  reference 
either  to  the  proposed  bond  for  2000/.,  or  the  house  at 
Cheltenham.  However,  in  the  month  of  February,  1840, 
the  intended  marriage  between  Mr.  Saunders  and  Miss 
Pratt  was  solemnized.  The  settlement,  which  was  exe- 
cuted upon  that  occasion,  contained  an  agreement,  that  if 
any  sum  or  sums  of  money  should,  at  any  time  after  the 
marriage,  become  payable  to  Miss  Pratt^  or  to  Mr.  Saun- 
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ders  in  her  right,  by  virtue  of  any  gift,  legacy,  or  other- 
wise, such  sum  or  sums  should  be  vested  in  Francis.  Grta^ 
and  Fitzherbert  Pratty  as  trustees  upon  the  trusts  of  the 
said  settlement.  No  express  reference  was  made  in  any 
part  of  the  deed  of  settlement  to  the  proposed  bond  far 
2000/.,  or  to  Loretto  House. 

Lady  Tynie  Ccddwell  died  in  the  month  of  March  fol- 
lowing ;  having  previously  made  her  will,  which  was  dated 
the  12th  of  June,  1838,  and  thereby  bequeathed  her  two 
undisposed  of  houses  in  Cheltenham,  to  Mr.  Cramer  and 
his  heirs,  upon  trust,  to  sell  them  and  apply  the  proceeds  in 
payment  of  her  debts,  and  the  surplus,  if  any,  in  and  towards 
the  payment  of  the  sum,  which  she  had  ^ected  to  be 
rdsed  out  of  her  estates  in  Ireland,  by  the  deed  of  the  11th 
of  June,  1838;  and  she  appointed  Mr.  Cramer^  and  Sir 
Josiah  IV.  Horty  her  executors. 


Under  these  circumstances,  the  present  suit  was  instituted 
by  Mr.  and  Mrs.  Saunders^  and  the  bill,  after  stating  the 
foregoing  facts,  prayed,  that  the  sum  of  2000/.  might  be 
declared  to  be  a  debt  due  by  Lady  Hannah  Tynte  Caldwelly 
that  it  might  be  paid  by  John  Thomas  Cramer  to  the 
trustees  of  the  settlement  of  February,  1840,  and  that  the 
said  John  T.  Cramer  might  be  directed  to  convey  to  the 
said  trustees  the  house  in  Cheltenham,  called  the  Loretto. 


Argument,  Mr.  Brookcj  Mr.  Brewster^  and  Mr.  Wally  for  the  Plain- 

tiffs. 

The  only  question  in  this  ease  depends  upon  the  second 
section  of  the  Statute  of  Frauds(a),  and  the  Plaintiffs  sub- 


(a)  7  Will.  111.  c.  12. 
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mity  that  the  memorandum  of  the  3rd  of  December,  signed        1B42. 


Argument. 


by  Lady  Caldwelly  together  with  the  subsequent  corres-  Sauwdebs 
pondence  between  Mr.  Cramer^  her  agent,  and  Mr.  Saun-  Crambr. 
ders,  were  suflSeient  to  satisfy  the  provisions  of  that  section, 
and  to  constitute  a  valid  agreement  binding  upon  Lady 
7)pite  CaldweU^  and  her  representatives,  and  binding,  not 
merely  as  to  the  bond  for  2000/.,  which  alone  is  mentioned 
in  the  memorandum,  but  also  as  to  the  house  at  Cheltenham. 
It  is  perfectly  settled,  that  a  valid  contract  may  be  spelt 
oat  of  the  terms  of  an  agreement ;  and  there  are  many 
<;ases  in  which  Courts  of  Equity  have  g^ven  their  assistance 
to  enforce  the  due  performance  of  contracts  similar  to  the 
present.  In  Moore  v.  Hart{a)^  a  letter  written  by  the 
lady's  father  to  a  third  person,  in  which  he  promised  to 
^ve  his  daughter  a  fortune  of  1500/.,  was  held  to  consti- 
tute a  valid  agreement.  So  in  Wankford  v.  Foth€rley{b\  a 
letter,  written  by  the  direction  of  the  father,  was  held  obli- 
gatory, and  the  decision  of  the  Court  of  Chancery  was 
affirmed  upon  appeal  by  the  House  of  Lords.  In  Otway  v. 
BraUhwaite(c)i  an  agreement  made  by  deed  poll,  by  an 
uncle  in  consideration  of  the  marriage  of  his  niece,  and  a 
settlement  made  on  her  by  her  husband,  was  decreed  to 
be  performed,  and  his  personal  estate  was  directed  to  be 
brought  in  aid  of  such  agreement.  Bird  v.Blosse^d)  is 
exactly  in  point ;  and  Douglas  v.  Vincent{e)y  Seagood  v. 
Meale{f)y  Cokes  v.  Mascal{g)j  where  the  agreement  was 
never  signed,  all  sustain  the  Plaintiff's  case.  In  the  pre- 
sent case  there  can  be  no  doubt  as  to  the  2000/.,  the  memo- 
randum is  actually  signed  by  Lady  Tynte^  and  then  by  her 


(a)  IVem.  no. 
(Jb)  2  Vem.  3'2'2. 

(c)  Finch,  405. 

(d)  2  Ventris,  3G1. 


(0  2  Vern.  201. 

(/)  Prec.  Chan.  560. 

ig)  2  Vern.  34. 
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express  directions  communicated  to  the  intended  husbanl, 
Mr.  SaunderSy  who  acts  upon  the  promise  by  his  mairiap 
with  Miss  Pratt.  A  verbal  or  express  acceptance  by  Ml 
Saunders  of  Lady  Tynte^s  offer  was  unnecessary ;  the  caseof 
Luders  y,Anstey(a)  decided  that  point,  where  it  was  hdd, 
that  if  the  solemnization  of  the  marrii^  takes  place  im- 
mediately subsequent  to  the  letter  or  promise,  assent  will 
be  presumed,  unless  distinct  and  positive  dissent  can  be 
proved.  As  to  Loretto  the  case  seems  equally  clear.  Mr. 
Cramer  was  Lady  Tynte's  agent,  and  acted  as  such  in  this 
transaction.  The  letter  of  the  3rd  of  December  was  writtn 
by  him  in  that  character,  and  although  there  is  not  perhap 
satisfactory  evidence  of  an  express  direction  to  mentioi 
Loretto  in  that  letter,  there  is  of  Lady  Tynte's  subsequent 
approval.  In  Ex  parte  Minet{b)  and  Ex  parte  Oardam{c)t 
Lord  Eldon  seems  to  disapprove  of  the  case  of  WaMn  r. 
Warlter8{d)y  which  alone  could  occasion  any  difficulty  in 
the  present  case.  These  cases,  with  Shortrede  v.  C%eei(e), 
Emmott  V.  Keams^f)^  and  Haigh  v.  Broaks^y),  also  shew, 
that  in  order  to  sustain  an  agreement,  it  is  not  necessary  to 
state  upon  the  face  of  the  document,  the  benefit  or  con- 
sideration moving  to  the  party  intended  to  be  bound  thereby, 
and  that  parol  evidence  may  be  resorted  to,  to  prove  that  the 
act,  the  foundation  of  the  agreement,  has  been  performed. 


In  Selby  v.  Selby{h)  the  bill  was  dismissed,  not  on  the 
ground  that  a  letter  or  correspondence  may  not  constitute 
a  sufficient  contract  to  bind  the  writer,  but  because  the 


(a)  4Ves.  501. 
(h)  14Ves.  189. 
(c)  15Ve8.286. 
(cO  5  East.  10. 


(e)  1  Adol.  &  E.  57. 
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'ctned  within  the  Statute.     In 
was  not  any  written  agree- 


'ir  the  Defendants, 

was  a  minor,  and 

;iio  11th  of  June, 

.  with  in  the  Statute  had 

ii  ration  appears  on  the  face  of 

ii  by  the  Plaintiffs,  and  the 'case  of 

s  is  still  good  law.     Lady  Tynte  was  not 

"i> ligation  to  give  Miss  Prcrf^  a  marriage  por- 

Miss  Pratt  was  not  Lady  Tynte' 8  daughter;  she 

^ad  a  large  and  independent  fortune  of  her  own  ;  and  her 

father  was  alive.     The  letters  and  memorandum  amount 

to  a  mere  vague  statement  of  intention ;  and  even  supposing 

[     tliem  to  amount  to  an  offer  or  a  promise,  there  is  no  evidence 

'     of  Mr.  Saunders*  acceptance  of  the  offer,  or  that  he  married 

opon  the  faith  of  the  promise.     It  has  not  been  proved  that 

lie  returned  any  answer  to  the  letters ;  and  the  settlement 

ezecated  prior  to  the  marriage  is  altogether  silent  as  to 

both  the  bond  and  the  house.     Now  the  case  of  Kennedy 

T*  Lee{b)  decides,  that  an  offer  will  not  be  obligatory  on 

the  party  who  makes  it,  unless  it  is  accepted  within  a 

reasonable  time.     In  Ayliffe  v.  Traqf{c)y  a  bill  similar  to 

the  present  was  dismissed :  and  the  same  course  was  taken 

in  Douglas  v.  Vincent(d).      In  Randall  v.  Morgan(e)  a 

letter,  like  the  present,  was  held  not  to  create  a  debt  against 

the  testator's  estate.     As  to  Loretto-House  Mr.  Cramer 

does  not  by  his  answer  admit,  that  he  had  Lady  Caldwelfs 
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express  directions  communicated  to  the  intended  husband, 
Mr.  Saunders^  yfho  acts  upon  the  promise  by  his  marriage 
with  Miss  Pratt.  A  verbal  or  eicpress  acceptance  by  Mr. 
Saunders  of  Lady  Tynte's  offer  was  unnecessary ;  the  case  of 
Luders  y.An8tey(a)  decided  that  point,  where  it  was  held, 
that  if  the  solemnization  of  the  marriage  takes  place  im* 
mediately  subsequent  to  the  letter  or  promise,  assent  will 
be  presumed,  unless  distinct  and  positive  dissent  can  be 
proved.  As  to  Loretto  the  case  seems  equally  clear.  Mr. 
Cramer  was  Lady  Tynt^s  agent,  and  acted  as  such  in  this 
transaction.  The  letter  of  the  3rd  of  December  was  written 
by  him  in  that  character,  and  although  there  is  not  perhaps 
satisfactory  evidence  of  an  express  direction  to  mention 
Loretto  in  that  letter,  there  is  of  Lady  Tynte's  subsequent 
approval.  In  Ex  parte  Minet{b)  and  Ex  parte  Gardom{c)j 
Lord  Eldon  seems  to  disapprove  of  the  case  of  Wain  v. 
Warlters(d)f  which  alone  could  occasion  any  difficulty  in 
the  present  case.  These  cases,  with  Shorirede  v.  Cheek{e)^ 
Emmott  V.  Keams{f)^  and  Haigh  v.  Brooks{g)i  also  shew, 
that  in  order  to  sustain  an  agreement,  it  is  not  necessary  to 
state  upon  the  face  of  the  document,  the  benefit  or  con- 
sideration moving  to  the  party  intended  to  be  bound  thereby, 
and  that  parol  evidence  may  be  resorted  to,  to  prove  that  the 
act,  the  foundation  of  the  agreement,  has  been  performed. 


In  Selby  v.  Selby{h)  the  bill  was  dismissed,  not  on  the 
ground  that  a  letter  or  correspondence  may  not  constitute 
a  sufficient  contract  to  bind  the  writer,  but  because  the 


(a)  4Ves.  501. 
(6)  UVes.  189. 
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letter  was  not  suflSciently  signed  within  the  Statute.  In 
Alaniacute  v.  Maxwell{a)  there  was  not  any  written  agree- 
ment. 

Mr.  John  Brooke  and  Mr.  Ormsby  for  the  Defendants, 
Joseph  Pratt  TyntCj  and  his  eldest  son,  who  was  a  minor,  and 
the  first  tenant  in  tail  under  the  deed  of  the  11th  of  June, 
1 838,  contended  that  an  agreement  within  the  Statute  had 
not  been  shown.     No  consideration  appears  on  the  face  of 
the  instrument  relied  on  by  the  Plaintiffs,  and  the  "case  of 
IVain  V.  Wctrlters  is  still  good  law.     Lady  Tynte  was  not 
under  any  obligation  to  give  Miss  Pratt  a  marriage  por- 
tion.    Miss  Pratt  was  not  Lady  Tynte* 8  daughter;  she 
had  a  large  and  independent  fortune  of  her  own  ;  and  her 
father  was  alive.     The  letters  and  memorandum  amount 
to  a  mere  vague  statement  of  intention ;  and  even  supposing 
them  to  amount  to  an  offer  or  a  promise,  there  is  no  evidence 
of  Mr.  Saunders*  acceptance  of  the  offer,  or  that  he  married 
upon  the  faith  of  the  promise.     It  has  not  been  proved  that 
he  returned  any  answer  to  the  letters ;  and  the  settlement 
executed  prior  to  the  marriage  is  altogether  silent  as  to 
both  the  bond  and  the  house.     Now  the  case  of  Kennedy 
V.  Lee(b)  decides,  that  an  offer  will  not  be  obligatory  on 
the  party  who  makes  it,  unless  it  is  accepted  within  a 
reasonable  time.     In  Ayliffe  v.  Tracy{c)y  a  bill  similar  to 
the  present  was  dismissed  :  and  the  same  course  was  taken 
in   Douglas  v.  Vincent{d).      In  Randall  v.  Morgan(e)  a 
letter,  like  the  present,  was  held  not  to  create  a  debt  against 
the  testator's  estate.     As  to  Loretto-House  Mr.  Cramer 
does  not  by  his  answer  admit,  that  he  had  Lady  Caldwelts 
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authority  for  including  it  in  his  letter.  If  the  agreement 
be  held  valid,  its  effect  will  be  to  revoke  pro  tanto  Lady 
CaldwelVs  will,  contrary  to  the  provisions  of  the  late 
Statute  of  Wrills(a). 


Mr.  Serjeant  Warren  and  Mr.  Bowen  for  the  Defendant 
Mr.  Cramer. 


Judgment, 
Nov.  16. 


The  L'ord  Chancellor: — 

This  case  depends  upon  the  second  section  of  the  Statute 
of  Frauds,  which  embraces  cases  of  agreements  made  upon 
consideration  of  marriage.  It  appears  that  the  young  lady 
was  living  with  Lady  Tyhte  her  grandmother,  who  had 
already  largely  provided  for  her  two  sisters  (independently 
of  the  portions  given  to  them  by  their  father,  who  was  a 
gentleman  of  considerable  property),  by  presenting  them 
with  10,000/.  each  on  their  respective  marriages. 


A  suitor  for  the  hand  of  this  young  lady  having  pre- 
sented himself  in  the  person  of  Mr.  Saunders^  Lady  Tyntt^ 
who  seems  to  have  been  a  woman  conversant  with  busi- 
ness, and  had  at  the  time  the  aid  of  her  land-ag«nt  (and 
indeed  I  may  say  he  was  her  general  agent),  directed  him 
to  write  the  memorandum,  a  copy  of  which  is  now  before 
me,  which  he  accordingly  did  in  her  presence,  and  it  was 
regularly  signed  by  her.     It  is  in  these  words : — 

[Here  the  Lord  Chancellor  read  the  memorandum.] 

This  arrangement  was  communicated,  as  it  is  admitted,  to 
(a)  1  Vict.  c.  26,  s.  20. 
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Mr.  Saunders.     Now  without  considering,  for  the  present,  .     J842.    ^ 

whether  this  memorandum  was  or  was  not  a  binding  eon-  Saundebs 

traet  on  the  alleged  ground  of  its  not  having  been  accepted,  Crameb. 

let  us  look  at  its  terms  so  far  as  relates  to  the  2000/.  Judgmenu 

It  is  said,  there  is  no  consideration ;  but  beyond  all 
doubt  there  is  a  consideration,  and  the  most  valuable  of  all 
considerations,  namely,  the  intended  marriage  of  the  young 
lady  with  Mr.  Saunders.  The  memorandum  satisfies  all 
the  requisites  of  the  Statute.  It  contains  the  names  of  the 
persons  contracting,  the  amount  of  the  obligation,  the  mode 
in  which  it  was  to  be  secured,  the  time  at  which  it  was  to 
be  paid,  the  period  from  which  it  was  to  bear  interest,  and 
the  consideration  for  which  it  was  given,  namely,  the  mar- 
riage of  Miss  Pratt  to  Mr.  Saunders;  anything  more 
precise,  or  complying  more  exactly  with  every  provision 
of  the  Statute  of  Frauds,  I  have  never  seen  ;  and  it  would 
be  impossible  that  any  contract  could  be  prepared  with 
more  precision,  or  have  more  binding  efficacy,  provided  it 
were  acted  upon.  That  is  a  distinct  question,  and  which 
1  shall  advert  to  hereafter;  but  as  far  as  relates  to  the 
2000/.,  I  have  never  seen  an  undertaking  or  agreement 
more  precise.  There  is  then  a  letter  from  Mr.  Cramer 
himself,  directed  to  Mr.  Saunders^  the  intended  husband 
of  the  young  lady,  who  was  then  in  Dublin. 

[Here  the  Lord  Chancellor  read  the  letter  of  the  3rd 
of  December,  1839.] 

Now  this  letter  is  written  in  sufficiently  precise  terms ; 
Mr.  Cramer  directly  intimates,  that  Lady  Tynte  would 
not  go  further  in  her  bounty,  and  this  was  said,  probably 
with  reference  to  the  portions  given  to  the  sisters,  as  Mr. 

VOL.  III.  H 
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kaiibceii.     Tlr< 
in 

be 
•rveral  iettcn  1 
vliat  «iO 

cottsdmcoi  wiQ  be  carried  into  eiEect,  is  the  i 
as  if  h  were  icgiilari j  |iig|ied  ia  the 
The  proposal  here  cuitrtiime*  mm  offer  hindiag  oa  tk 
party.  In  the  momia^  Lady  7>ale  aid,  ^  I  will  give 
2000/.  as  a  portion  to  la j  granddaa^tcr;"  and  in  the  aftc^ 
noon,  her  agmt  and  Man  of  boBOieas  wrote  to  Mr.  Smmdin 
to  say,  we  mean  to  enlarge  our  offer;  we  will  not  mily  gin 
the  2000/.  already  mentioned,  hot  also  the  Ixiretto-Hoiiae^ 
but  we  will  go  no  farther,  and  I  wish  to  commnnirate  this 
to  yon  without  loss  of  tinie.  The  other  letters  are  only 
important  as  showing  the  £dmess  of  the  transaction,  aoJ 
the  continued  dealing  of  the  parties  upon  foot  of  the  offer. 
The  letter  from  the  agent  of  the  grandmother  explains 
what  was  meant  by  Loretto- House.  It  was  intended  to 
confine  the  gift  to  the  house  itself,  and  parcel  or  not  parcel 
has  always  been  a  question  open  to  parol  evidence.  The 
communication  shows,  that  certain  stables,  which  had  heeM 
detached  from  the  adjoining  house,  and  temporarily  an- 
nexed to  Loretto-House,  were  not  to  be  included  in  die 
contract,  but  were  to  be  re-annexed  to  the  adjoining  houses 
on  the  termination  of  the  lease. 

Thus  matters  went  on  to  the  22nd  of  Decemb^,  and 
the  arrangement  was  continued;  but  Mr.  Cramer^  wishing 
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to  have  the  contract  settled  in  due  form,  desired  Mr.  Saun- 
ders  to  communicate  with  the  legal  adviser  of  Lady  Tynte^ 
Mr.  Parker  J  in  order  to  have  the  bond  duly  prepared  for 
the  payment  of  the  2000/.,  and  to  have  the  Loretto- House 
conveyed  by  the  parties.  All  this  shows  that  the  offer  was 
acted  on  and  recognized.  Then  there  is  the  evidence  of 
the  maid-servant  that  in  point  of  fact  the  letter  of  the  21st 
oi  December,  1839,  written  by  the  agent  of  Lady  Tynte^ 
was  read  to  that  lady  by  the  young  lady  herself,  and  that 
Lady  Tynte  desired  her  to  keep  the  letter,  as  she  said  it 
related  to  the  business  with  Mr.  Saunders^  and  might  be 
of  use  to  them.  A  more  deliberate  offer  and  undertaking 
was  never  made. 


1842. 


Saunders 

V. 

Cbameb. 
Judgment, 


But  then  it  is  said,  first,  that  to  hold  this  a  binding  con- 
tract would  be  in  contravention  of  the  new  Statute  of 
Wills,  and  would  amount  to  a  virtual  repeal  of  that  Statute. 
Secondly,  that  Mr.  Cramer  had  not  sufficisnt  authority  to 
make  the  offer;  and  thirdly  that  the  consideration  does 
not  appear  upon  the  face  of  the  agreement.  As  to  the 
new  Statute  of  Wills,  it  has  nothing  whatsoever  to  do 
with  the  case ;  the  contract  is  just  as  effectual  now,  as  it 
would  have  been  before  the  Statute.  What  effect  the  con* 
tract  has  upon  the  will,  whether  it  renders  the  devisee  a 
trustee,  or  whether  he  takes  as  devisee,  subject  to  the  con- 
tract, is  perhaps  open  to  some  doubt(a)  ;  and  I  do  not  wish 
to  be  understood  as  expressing  any  opinion  upon  it ;  for 
that  is  not  the  question  before  me.  If  the  contract  is  a 
binding  one,  it  can  be  enforced  against  any  party,  in  whom 
is  vested  the  legal  and  beneficial  interest  in  the  property. 


(a)  See  Treatise  on  Vend.  &  Pur.    Ed.  lOth.   Vol.  i.  p.  301. 
h2 
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1642. 


Saundebs 

p. 
Crameb. 

Judgment, 


With  respect  to  the  second  qaestion,  was  Mr.  Cramer 
an  agent  authorized  to  write  the  letter?  The  counsel  for 
the  Defendants  endeavoured  to  make  out,  that  the  agent  re- 
pudiated, and  had  actually  by  his  answer  denied,  his  character 
of  agent.  But  the  circumstances  leave  no  room  for  cavil  or 
doubt.  The  first  paper  was  written  by  Mr.  Cramer^  the 
agent  of  Lady  Tynte^  and  signed  and  deliberately  read  by 
her;  the  second  letter,  which  raised  the  question  as  to 
Loretto-House,  was  written  entirely  by  Cramer  himself 
and  he  would  be  bound  in  a  jury-box,  if  he  denied  hs 
authority,  to  prove  upon  his  oath,  that  he  had  taken  upon 
himself  to  do  an  act,  which  it  was  not  competent  for  him 
to  do,  and  that  he  had  stated  what  was  entirely  false,  when 
he  stated  that  Lady  Tynte  told  him  to  put  her  intentions 
into  writing,  and  to  the  effect,  that  she  meant  to  give  to  her 
grandchild  not  only  the  2000/.,  but  also  Loretto-House. 
The  third  letter  from  Mr.  Cramer  shows,  that  the  gift,  and 
a  gift  it  was,  extended  both  to  the  2000/.  and  the  Loretto- 
House,  and  that  one  as  well  as  the  other  was  to  be  secured 
by  bond.  The  mention  of  the  bond  shows,  that  it  was  not 
a  mere  undertaking,  or  proffer  of  something,  not  intended  to 
be  binding  on  the  party  making  it,  amounting  only  to  what 
was  called  in  the  civil  law  an  imperfect  obligation,  not  en- 
forceable in  law,  but  of  mere  moral  force ;  such  an  imper- 
fect offer  of  the  2000/.  and  Loretto-House,  might  have 
been  the  meaning  of  the  parties,  leaving  Lady  Tynte  at 
liberty  to  act  upon  her  offer,  or  not,  as  she  might  subse- 
quently feel  disposed  ;  but  the  execution  of  a  bond  would 
not  have  left  it  in  the  power  of  the  grantor  to  revoke  her 
gift ;  and  the  last  letter  shows,  that  the  bond  was  to  in- 
clude both  subjects,  as  well  the  2000/.,  as  the  Loretto- 
House.     Therefore,  she  was  bound  to  execute  her  con- 
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tract,  and  did  not  reserve  to  herself  the  right  to  retire  from 
her  obligation. 

As  to  the  third  objection,  that  the  contract  is  not  a 
binding  one,  the  consideration  not  appearing  upon  the  face 
of  it,  this  point  appears  to  be  free  from  doubt.  In  the 
way  the  question  was  raised,  I  must  say,  that  the  Plaintiffs 
have  unnecessarily  thrown  doubt  upon  their  own  case. 
fVain  V.  Warltersia)^  and  all  that  class  of  cases  have  been 
cited,  with  a  view  of  showing  that  the  Court  is  at  liberty  to 
receive  parol  evidence  to  supply  the  want  of  apparent  con- 
sideration upon  the  face  of  a  contract.  But  I  need  not 
decide  that  point,  for  the  Plaintiffs  are  not  driven  to  that : 
the  correspondence  makes  out  the  Plaintiffs'  case :  the 
two  papers  read  together,  for  so  they  must  be  taken 
as  constituting  a  contract,  and  as  such  they  must  be 
Btamped(6),  the  one  written  in  the  morning,  and  the  other 
in  the  afternoon  of  the  same  day  in  relation  to  the  marriage, 
amount  to  a  contract,  and  supply  the  consideration — 
namely,  that  of  marriage.  It  is  true,  that  the  Loretto-  House 
is  not  mentioned  in  the  letter  signed  by  Lady  Tynte^  which 
contains  the  consideration,  but  it  is  mentioned  with  the 
2000/.  in  the  letter  of  the  same  day,  signed  by  her  agent, 
and  these  letters  constitute  but  one  contract,  and  not  seve- 
ral contracts  ;  and  it  is  wholly  indifferent  that  one  letter  is 
signed  by  the  principal  and  the  other  by  her  agent :  for 
the  part  of  the  agreement,  signed  by  the  agent,  is  just  as 
operative  as  if  signed  by  the  principal :  in  law,  therefore, 
she  was  bound  by  all  the  letters ;  and  as  they  all  make  out 
but  one  contract,  it  cannot  be  material  that  the  principal 
herself  did  not  sign  every  one  of  the  letters. 

(a)  5  East,  10. 

(b)  See  Atherstone  v.  Bostock,  2  Mann.  &  G.  51 1, 519. 


1842. 


Saundebs 

V. 

Cbaheb. 
Judgment, 
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1842. 


Saunders 

r. 
Cramer. 

Judgment, 


The  only  question  which  remains  seems  to  be  this — It  it 
said,  no  doubt  there  was  an  offer  to  give  a  bond,  which,  if 
accepted,  would  have  been  binding ;  but  that  the  gift  was  not 
accepted  on  the  part  of  the  husband.  But  what  can  amount 
to  an  acceptance  of  an  offer,  if  this  does  not  ?  A  relation, 
not  bound  to  give  a  shilling  to  a  young  lady,  who  had  more* 
over  a  considerable  portion  of  her  own,  presents  her  witht 
portion  upon  her  marriage,  and  immediately  afterwards,  as 
quickly  as  the  common  forms  of  society  will  admit,  the 
marriage  takes  place.  Is  not  that  an  acceptance  of  the 
the  gift  ?  If  I  offer  to  a  man  to  sell  my  estate  at  a  given 
price,  it  is  a  question  for  a  jury,  whether  he  accepted  the 
offer  or  not.  If  he  is  not  willing  to  take  the  estate,  what 
is  then  the  consequence ;  why  I  keep  my  estate,  and  be 
keeps  his  money ;  but  here  the  knot,  which  is  said  to  be 
indissoluble,  is  tied,  and  it  is  now  said,  that  the  party  was 
not  bound  by  her  proposal,  although  the  young  lady  was 
married.  I  am  bound  to  infer  in  law  that  there  was  an  ac- 
ceptance, and  the  most  solemn  acceptance  of  the  gift,  by 
the  subsequent  marriage.  The  case  is  as  plain  a  one  m 
ever  came  before  a  court  of  justice ;  the  contract  is  clearly 
operative  within  the  Statute  of  Frauds;  and  the  gift  b 
followed  by  the  only  acceptance  of  it,  which  was  necessary, 
namely,  the  marriage  of  the  parties  within  due  time. 


Then  it  is  said,  why  was  not  the  bond  executed  ?  This  is 
satisfactorily  explained  by  the  state  of  health  of  Lady  Tyit/e, 
who  yet  might  be  well  enough  to  attend  to  some  business; 
what  she  said  about  what  she  would  do  on  her  return  firom 
England  shows  she  did  not  think  herself  in  any  immediate 
danger;  but  in  a  very  short  period  afterwards  her  death 
took  place ;  and  this  may  explain  why  the  gift  was  not  regu- 
larly secured  by  a  bond.    It  is  urged,  however,  that  the 
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settlement,  which  was  executed,  does  not  deal  with,  or  in 
any  manner  refer  to,  the  Loretto- House ;  nor  specifically 
with  the  2000/.  In  the  settlement  there  is  a  general  cove- 
nant as  to  any  sums  of  money,  which  should  at  any  time, 
after  the  solemnization  of  the  marriage,  become  payable  to 
the  lady,  or  her  husband,  "  by  virtue  of  any  gift,  legacy, 
or  otherwise  :"  that  the  same  should  immediately  become 
and  be  vested  in  the  trustees  upon  the  trusts  of  the 
settlement.  A  good  reason  has  been  assigned  for  the 
omission.  In  the  first  place,  it  was  no  part  of  the  contract 
that  it  should  be  so  settled  :  there  was  no  stipulation  that 
the  2000/.,  or  the  Loretto- House  should  be  put  into  settle- 
ment. The  suggestion  at  the  bar  is  a  very  probable  one, 
that  the  Plaintiff,  Mr.  Saunders,  may  have  acted  upon  a 
very  fair  expectation,  that  Lady  Tynte  might  by  her  will 
bave  bequeathed  to  this  young  lady  something  additional. 
He  knew  that  Lady  Tynte  had  given  10,000/.  to  each  of 
the  lady's  sisters ;  it  was  not  necessary  to  go  to  the  same 
extent  with  this  lady,  as  it  was  in  the  case  of  her  sisters, 
for  she  had  a  large  independent  fortune  of  her  own.  The 
husband  may  have  been  desirous  to  leave  the  matter  open 
to  Lady  Tynte's  bounty :  but  that  could  not  release  her 
from  her  contract.  Leaving  it  open  to  Lady  Tynte  to  add,, 
cannot  be  held  to  give  her  a  power  to  subtract.  Upon  the 
whole  I  think  that  the  Plaintiffs  have  made  out  their  case 
by  law,  and  that  they  are  entitled  to  the  relief  prayed  by 
the  bill(a). 

(a)  See  De  Beil  v.  Thomson,  3  Beav.  469. 


184'2. 


Saunders 

o. 
Chamer. 

Judgment. 
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WRIXON  v.  VIZE. 


1842. 

* V ' 

Nov.  14,  15, 

'^-  T  . 

In  1812,  u^.,     IN  this  case  a  decree  had  been  pronounced  in  the  month 

who  was  en- 
titled to  amort-  of  February,  directing  a  general  account  on  foot  of  a  mort- 
guge  executed 

in  the  year        gag©  of  the  29th  of  November,  1802,  executed  by  John 

1802   filed  a 

biu  against  F  Vi^^f  since  deceased,  and  which  had  become  vested  in  the 
lo  wlT''  Plaintiffs. 

and  sell ;  the 
mortgagor 

not  having  ap-       The  circumstances  of  the  case  will  be  found  detailed  in 

peared,  a  de- 
cree apon  se- 
questration was 

obtained  against  him.  In  1830,  the  mortgagee  having  in  the  meantime  died,  and  the  rait 
having  been  revived  bv  his  representatives,  a  receiver  was  appointed  over  a  portion  of  the 
mortgaged  premises,  the  residue  being  at  the  time  in  the  possession  of  an  earlier  creditor.  In 
the  year  1 833,  and  during  the  progress  of  the  account  in  the  Master's  Office,  the  mortga^ 
died  intestate,  and  the  suit  was  thereupon  revived  against  his  heir  at  law  and  personal  repre- 
sentative. The  heir  at  law  appeared  in  the  suit,  but  did  not  answer,  and  the  report  having 
been  made  up,  in  1837  a  decree  for  a  sale  was  pronounced.  On  the  investigation  of  the  titk 
it  was  discovered,  that  shortly  l>efore  the  filing  of  the  bill  in  1812,  on  the  occasion  of  tbe 
marriage  of  T.  the  mortgagor,  the  equity  of  redemption  in  the  mortgaged  premises  had  beea 
put  into  settlement,  and  limited  to  the  mortgagor  for  life,  with  remainder  to  trustees  for  s 
term  of  years,  to  secure  a  jointure  for  his  intended  wife,  and  portions  for  the  younger  chiktren 
of  the  marriage,  with  remainder  to  his  first  and  other  sons  in  tail  male.  This  settlement, 
however,  was  never  registered.  In  the  month  of  May,  1 838,  the  Plaintiffs  filed  the  present 
supplemental  bill  against  the  parties  claiming  under  the  settlement,  seeking  the  benefit  of  tbe 
decree  and  the  former  proceedings.  The  widow  and  younger  children  having  set  up  as  their 
defence  the  Statute  of  Limitations  (3  &  4  Will.  IV.  c.  27)  : — 

Heldf  that  the  possession  of  the  mortgagor  was  not  aidverse  to  the  mortgagee,  when  the 
Statute  passed,  the  possession  being  partly  in  the  Court  and  partly  in  the  earlier  incum- 
brancer ;  and  that  there  was,  therefore,  nothing  to  take  away  from  the  mortgagee  the  benefit 
of  the  fifteenth  section. 

A  bill  of  foreclosure  is  not  a  suit  in  Equity  for  the  recovery  of  the  money  charged  upon  the 
land,  although  it  may  lead  to  that ;  but  it  is,  in  effect,  a  suit  to  obtain  the  equity  of  redemption, 
which  is,  in  the  view  of  equity,  an  actual  estate :  Quwre^  therefore,  as  to  JDearman  r.  ffychi 
(9  Simons,  570). 

The  right  to  tile  a  bill  of  foreclosure,  whether  the  mortgage  be  legal  or  equitable,  faDs 
within  the  twenty-fourth  section  of  the  3  &  4  Will.  IV.  c.  27,  and  the  7  W.  IV.,  &  1  Vict 
c.  28;  and  the  time  is  governed  by  the  legal  right  of  the  party  to  bring  an  action,  or  if  he  have 
not  the  legal  estate,  by  the  right  which  he  would  have  had,  if  his  estate  had  been  a  legal  instead 
of  an  equitable  one. 

Though  the  appointment  of  a  receiver  does  not  prevent  the  bar  of  the  Statute  (Vom  ope- 
rating against  a  stranger,  yet  it  will  serve  to  prevent,  at  least  in  this  Court,  time  from  run- 
ning in  favour  of  a  stranger  to  the  suit. 

A  suit  in  a  Court  of  Equity,  properly  instituted,  will  prevent  time  from  running ;  and  a  Court 
of  Law  ought  to  act  upon  this  principle,  the  same  rule  being  prescribed  by  the  Statute  for 
both  Courts.  This  Court,  however,  will  protect  its  own  jurisdiction,  and  wiU  not  permit  a 
suitor  to  be  evicted  at  law,  who  has  an  equitable  right  to  sue  for  the  land,  and  has  filed  bis  bill 
within  the  limit  allowed,  and  duly  pursued  his  remedy. 
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the  report  of  the  former  hearing(a).  The  case  now  came 
before  the  Court,  upon  a  petition  of  rehearing  on  the  part 
of  the  widow  and  younger  children  of  John  Fize^  the  mort- 
gagor, claiming  under  the  settlement  of  1812  ;  and  by  their 
petition  they  prayed,  that  the  bill  should  be  dismissed,  in- 
asmuch as  the  right  of  the  Plaintiffs  to  recover  was  barred 
by  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27,  a 
period  of  twenty  years  from  the  date  of  the  mortgage  having 
elapsed  prior  to  the  institution  of  the  suit,  without  any  pay- 
ment on  account  of  principal  or  interest  having  been  made 
on  foot  of  the  mortgage,  or  without  any  acknowledgment  in 
writing  having  been  given. 


1842. 


Wbixon 
r. 

VlZE. 

Statement, 


In  addition  to  the  facts  which  have  been  already  stated, 
the  only  material  circumstances  are  the  following :  the 
Plaintiff's  mortgage  comprised  two  denominations  of  land, 
one  called  the  lands  of  Droumduffe,  which  were  in  the  occu- 
pation of  the  mortgagor,  Vize;  the  other  called  the  lands  of 
Cottage,  which  were  in  the  possession  of  a  mortgage  cre- 
ditor, whose  security  was  prior  to  that  of  the  Plaintiffs.  In 
the  month  of  December,  1829,  an  order  was  obtained  at 
the  Rolls,  on  the  application  of  the  Plaintiffs,  for  a  refe- 
rence to  the  Master,  to  approve  of  a  proper  person  to  be 
receiver  over  the  lands  and  premises  in  the  possession  of 
the  Defendant  John  Vize  ;  and  the  Master  having  subse- 
quently made  his  report,  approving  of  Mr.  Robert  Bailey^ 
as  receiver,  the  same  was  confirmed  on  the  23rd  of  July, 
1830;  and  on  the  1 1  th  of  September,  1830,  Bailey  accord- 
ingly executed  the  necessary  securities,  and  as  such  receiver, 
entered  into  the  receipt  of  the  rents  of  the  lands  of  Droum- 
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106 


1842. 


Wrixom 

V. 
ViZE. 

Argument, 


CASES  IN  CHANCERY. 

duffe,  and  has  continued  in  such  possession  from  that  periol 
up  to  the  present  time. 


Mr.  Brooke^  Mr.  Pigoty  and  Mr.  Hcdg^  for  the  peti- 
tioners, the  widow,  and  younger  children. 

The  decree  already  pronounced  in  this  cause  cannot  be 
supported,  so  far  as  the  widow  and  younger  children  ant 
concerned.  They  were  not  parties  to  the  suit  until  the 
year  1838,  when  for  the  first  time  they  were  brought  befine 
the  Court  by  a  supplemental  bill ;  and  from  that  time  only 
can  the  suit  be  considered  as  binding  upon  their  righn 
In  LiOngy.  Burtonia)^  Lord  Hardwicke  says,  that  when  a 
bill  is  amended  ^^  the  pendency  of  suit  as  to  those  parts, 
which  are  amended,  is  only  from  the  time  of  the  amend- 
ment;" and  in  Plowden  v.  Thorpe{b)y  Lord  Cottenkam^'i^ 
reference  to  the  Statute  2  &  3  Will.  IV.  c.  100,  said,  that 
"  he  should  have  found  much  difficulty  in  concurring  in  an 
opinion,  that  a  Defendant,  against  whom  no  proceedings  woe 
instituted  until  January,  1835,  could  not  claim  the  benefit 
of  the  third  section,  because  the  suit,  to  which  he  w« 
made  a  Defendant  by  amendment,  had  been  commenced 
against  others  within  the  prescribed  time."  The  pro- 
ceedings, it  is  true,  were  binding  upon  John  Vize^  the 
mortgagor ;  but  these  parties  do  not  claim  under  him; 
their  title  is  paramount,  and,  therefore,  up  to  the  year 
1838,  the  proceedings  in  the  suit  were  res  inter  alios  acta: 
and  it  has  been  recently  decided  in  the  Court  of  Queen's 
Bench,  in  Hill  v.  StaweU{c)i  that  the  proceedings  in  a 
cause  in  Chancery,  for  instance,  a  Master's  report  ascer- 
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taining  the  existence  of  a  judgment  debt,  were  not  sufficient 
to  save  the  bar  of  the  Statute  of  Limitations  in  a  suit  at 
law  by  the  conusee  of  the  judgment  against  the  conuzor. 
In  this  case,  therefore,  prima  facie^  the  Plaintiflfs'  right  is 
barred  as  against  the  widow  and  younger  children,  by  the 
operation  of  the  fortieth  section,  there  having  been  no  pay- 
ment of  interest  by  those  parties,  nor  any  acknowledgment 
in  writing  signed  by  them  or  their  agent,  for  a  period  of 
more  than  twenty  years.  The  Plaintiffs  will  rely  first  upon 
the  proceedings  in  the  cause,  and  secondly,  upon  the 
fifteenth  section  of  the  Statute.  The  first  of  these  has  been 
already  disposed  of.  As  to  the  second,  the  section  referred  to, 
v^hereby  an  additional  period  of  five  years  is  given  from  the 
passing  of  the  Act  for  commencing  suits,  only  applies  to 
the  sections  which  precede  it,  and  to  cases  where  the  pos- 
session has  not  been  adverse  at  the  time  of  the  passing  of  the 
Act;  but  here  the  possession  was  adverse  when  the  Act 
passed,  according  to  the  settled  doctrine  of  Courts  of 
Equity,  where  the  mortgagor  has  been  in  possession  for 
more  than  twenty  years,  and  there  has  been  no  payment  of 
interest  or  acknowledgment.  Trash  v.  fVhiU(a)j  Christo- 
phers V.  Sparke(b).  The  question  of  adverse  possession  is 
one  of  fact  and  when  it  arises  at  law,  ought  to  be  left  to 
a  jury.  Doe  v.  fVilkins{c)f  Doe  v.  Jauncey[d).  But  in 
this  case,  even  at  law  the  possession  was  clearly  adverse 
when  the  Statute  came  into  operation ;  for  upon  the  death 
of  John  VizCi  the  mortgagor,  in  1833,  the  remainder  to  the 
trustees  for  securing  the  jointure  and  portions  came  into 
possession ;  and  there  has  been  no  payment  of  interest  shown 
to  have  been  made  by  them,  or  any  acknowledgment  on 
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their  part ;  and  they  were  not  made  parties  in  the 
until  the  year  1838.  ^owSmartle  v.  WiUiams{a)  deddes, 
that  the  entry  of  the  heir  of  the  mortgagor  is  tortious,  aod 
creates  an  adverse  possession,  upon  the  principle,  thatthoogk 
the  mortgagor  was  tenant  at  will  to  the  mortgagee,  yet  bii 
heir  never  was.  Here  then  was  no  privity  between  the 
trustees  and  the  mortgagee.  In  Doe  v.  Barton(b)y  a  nodee 
from  a  mortgagee  to  the  tenants  upon  the  mortgaged 
estate  was  held  evidence  to  show,  that  the  mortgagee 
treated  the  mortgagor  as  a  trespasser ;  under  all  these  cb- 
cumstances,  therefore,  a  case  of  adverse  possession  having 
been  clearly  established  on  the  part  of  the  petitioners,  the 
fifteenth  section  is  out  of  the  question.  The  present  case^ 
therefore,  must  be  governed  by  the  fortieth  section,  whid 
is  complete  in  itself,  and  has  no  reference  to  any  of  tk 
preceding  sections.  It  will  be  contended,  that  if  this  be  so, 
an  inconsistency  will  follow,  that  the  right  of  the  Plaindfi 
will  be  saved  as  against  one  party,  while  it  is  barred  as 
against  another.  But  such  a  state  of  things  appears  to 
have  been  contemplated  in  the  Statute,  which  recognizes  a 
severance  of  rights,  and  seems  to  provide  for  a  right  con- 
tinuing against  some,  which  is  barred  as  against  others. 
Thus  in  the  fourteenth  section,  the  acknowledgment  to  be 
given  by  the  party  in  possession  to  the  party  entitled,  aod 
which  by  that  section  is  declared  to  be  equivalent  to  pos- 
session or  receipt  of  rent,  is  only  to  have  operation  as  against 
the  party,  who  gives  such  acknowledgment.  Ag^in,  the 
twenty-fifth  section  provides,  that  the  right  of  the  party 
beneficially  entitled  "  shall  be  deemed  to  have  accrued  only 
as  against  a  purchaser,  and  any  person  claiming  through 
him,"  from  the  time  of  the  purchase.     So  likewise,  the 
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twenty-sixth  section,  which,  providing  for  cases  of  concealed 

fraud,  declares  that  though  no  time  shall  run  whilst  the 

fraud  remains  concealed,  nevertheless  allows  an  exception 

in  fieiyoiir  of  bond  fide  purchasers,  who  had  not  assisted 

in  the  commission  of  such  fraud,  and  who  did  not  know, 

and  had  no  reason  to  believe,  that  any  such  fraud  had  been 

committed.     And  lastly,  in  the  twenty-eighth  section,  in 

which  the  case  of  mortgagor  and  mortgagee  are  provided  for, 

the  Statute  evidently  contemplates   the  existence  of  the 

right  of  redemption  against  some  of  the  mortgagees,  while 

it  is  barred  as  against  others.     The  Defendants'  case  then 

comes  to  this ;  here  is  a  mortgage  upwards  of  forty  years 

old,  upon  foot  of  which  there  has  been  no  payment  of  any 

part  of  the  principal  money,  or  the  interest  due  thereon,  or 

any  acknowledgment  in  writing,  for  more   than   twenty 

years ;  the  only  circumstance  to  save  the  bar  of  the  Statute 

being  the  decree  in  the  suit,  in  which  suit,  the  widow  and 

younger  children  were  not  parties. 


1842. 


The  Attorney^  General^  Mr.  Collins^  and  Mr.  R.  Martin^ 
for  the  Plaintiffs. 

It  is  clear  that  a  payment  of  interest  by  John  Vize^  the 
mortgagor,  or  even  an  acknowledgment  in  writing  signed 
by  him,  would  have  brought  this  case  within  the  proviso  in 
the  fortieth  section,  and  saved  the  Plaintiffs'  rights  even  as 
ag^ainst  the  present  petitioners.  This  is  established  by 
Lord  St.  John  v.  Boughton{a).  Now  although  there  has 
not  been  an  actual  payment  of  interest,  or  acknowledgment 
in  writing,  yet  there  has  been  what  is  tantamount  to  it, 
namely,  a  decree  of  this  Court  against  the  mortgagor  for 
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payment  of  the  money,  and  after  a  solemn  adjadkatimi  bf 
a  Court  of  justice,  how  is  it  possible  to  argue  that  the  Sta- 
tute can  apply  ?  In  The  AUomey- General  v.  Day{a\% 
decree,  according  toLord^orcftrtcAe,  would  be  sufficient  ti9 
remove  the  bar  of  the  Statute  of  Frauds ;  and  by  parity  of 
reasoning,  a  decree  ought  to  have  a  like  effect  in  the  caserf 
the  Statute,  with  which  the  Court  has  now  to  deaL  Ii 
Farran  v.  Ottiwell{b)y  Mr.  Baron  PennefiUher  observei, 
that  ^^  it  is  a  startling  proposition  to  say,  that  after  a  Courtrf 
Justice  has  declared  and  adjudged  that  a  debt  is  unsatisfied, 
that  the  solemn  judgment  of  the  Court,  given  under  sucli 
circumstances,  is  to  be  set  at  nought,  and  its  adjudication  to 
be  treated  as  a  nullity  and  of  no  effect."  In  a  subsequent  pii> 
sage,  the  same  learned  Judge  puts  the  very  case  now  under 
discussion;  he  supposes  a  suit  instituted  within  twenty  yetni 
for  the  purpose  of  raising  the  sum  due  on  a  mortg^age ;  tbeo 
a  decree ;  and  before  any  fruit  can  be  had  from  this  proceed- 
ing, an  abatement,  and  thus  a  period  of  more  than  twenty 
years  permitted  to  elapse  from  the  date  of  the  mortgage; 
on  which,  in  this  manner,  no  interest  has  been  paid.  He 
then  says,  ^'  is  the  mortgagor  to  be  protected  by  the  Sts* 
tute,  and  the  mortgagee  to  lose  his  debt,  although  the  jus- 
tice of  it  was  admitted  by  his  debtor,  and  although  the 
creditor  had  prosecuted  his  rights,  obtained  a  decree  of  a 
competent  tribunal  for  ascertaining  and  enfordng  those 
rights,  and  was  rendered  unable  to  enforce  that  decree  by 
matters,  over  which  he  had  no  control,  the  will  of  God,  or 
perhaps  the  act  or  misconduct  of  the  Defendant,  in  secretly 
conveying  away  the  property."  It  may  be  said,  that  the 
decree  in  this  case  was  only  against  a  tenant  for  life ;  but 
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the  principle  of  the  cases,  which  were  cited  at  the  former 
hearing,  Knight  y.Bamp/eild(a)f  and  Needier  v,Z)ce6/c(6), 
establish   this,   that  notwithstanding  the  limited  interest 
of  the  mortgagor,    the    accounts   taken  in   such  a  suit 
hind    as   well  the   mortgagor,   as    those  claiming   under 
|iim ;  and  if  so,  a  decree  against  such  a  party,  establishing 
the  right  of  the  Plaintiffs,  and  ordering  payment  by  the 
mortgagor,  cannot  be  held  to  have  more  limited  operation ; 
more  particularly  in  the  present  case,  where  the  parties  by 
omitting  to  register  the  settlement,  under  which  their  rights 
arise,  or  to  inform  the  Plaintiffs  of  those  rights,  have  created 
the  very  objection,  and  thus  occasioned  all  the  difficulty,  upon 
which  they  now  rely.     If  the  settlement  in  this  case  shall  be 
permitted  to  operate,  it  will  in  effect  defeat  the  Registry 
Act(c).     Now  by  the  fifth  section  of  that  Statute,  an  un- 
registered instrument  is  declared  to  be  fraudulent  as  against 
a  registered  one;  and  although  in  the  cases,  which  have  arisen 
upon  this  section,  the  conflict  has  been  between  prior  and 
subsequent  deeds,  yet  it  has  never  been  held,  that  the  pro- 
vision only  refers  to  subsequent  instruments,  and  there  is 
nothing  in  the  language  of  the  section  to  suggest  such  a 
distinction.     The  case   of  Hill  v.  Stawell(d)f  which  has 
been  relied  upon,  turned  altogether  upon  this,  whether  the 
report  of  the  Master  in  a  Chancery  suit,  finding  no  doubt  the 
existence  of  a  judgment  debt,  to  which  the  Plaintiff  was 
entitled,  was  such  ^^  an  acknowledgment  in  writing"  as  the 
l^islature  contemplated.     The  Court  of  Queen's  Bench 
most  properly  held  not,  and  that  the  Master  never  could  be 
said  to  be  the  agent  of  the  parties  interested  in  the  report,  or 
in  the  judgment,  which  was  the  subject  matter  of  the  re- 
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port.    There  it  did  not  even  appear  that  the  conusee  of  the 
judgment  was  any  party  to  the  suit,  in  which  the  Master i 
report  was  made.     But  how  can  that  case  have  any  appli- 
cation to  the  present;  where  there  has  been  a  solemn  decne 
ascertaining  the  right  of  the  Plaintiffs,   and  that  too  m 
against  those  Defendants,  or  at  least  as  against  the  party, 
under  whom  they  claim.     Under  these  circumstances,  tlie 
decree,  which  the  Plaintiffs  obtained,  gave  them  a  new 
"  present  right  to  receive  the  money  secured"  by  the  mort- 
gage, and  from  that  period  only,  the  time  began  to  rai; 
and  as  twenty  years  have  not  elapsed,  they  are  not  widui 
the  operation  of  the  fortieth  section.     In  a  very  recent  cut 
before  Vice-Chancellor  Knight  Bruce,  Coppin  v.  Gray{ti)t 
the  filing  of  a  bill,  without  even  the  service  of  a  subpoeni, 
was  held  sufficient  to  prevent  the  Statute  from  running. 

But  independently  of  this,  the  Plaintiffs'  right  is  dearlj 
saved  by  the  fifteenth  section,  which  gives  the  party  fife 
years  from  the  passing  of  the  Act,  to  institute  proceedings^ 
in  all  cases  where  the  possession  was  not  then  adverse.  Ii 
this  case  the  present  bill  has  been  filed  within  that  time, 
and  it  is  impossible  for  the  Defendants  successfully  to  coo- 
tend,  that  there  was  an  adverse  possession  against  the 
Plaintiffs.  In  1830,  there  was  a  receiver  appointed  bthe 
cause,  over  a  portion  of  these  lands,  at  the  instance  of 
the  Plaintiffs,  and  that  receiver  is  in  possession  up  to  tbe 
present  moment.  How  then  can  it  be  said,  that  there  isao 
adverse  possession  in  the  Defendants,  when,  in  point  of  fiuC, 
the  possession  is  in  the  Court,  or  its  officer  ?  The  De- 
fendants here  seek  to  limit  the  effect  of  the  fifteenth  section, 
and  they  argue,  that  it  only  applies  to  those  clauses  whidi 
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precede  it,  and   not  to  any  of  the  subsequent   sections.        1842. 


But  this  position  cannot  be  supported ;  and  Doe  v.  Wil-      Wbixom 
Jiam8(a)  is  a  distinct  authority  for  the  Plaintiffs,  in  which        v,ze. 
case,  though  no  interest  had  been  paid  upon  a  mortgage  for     Argnmenu 
more  than  twenty  years,  yet  as  the  possession  was  not  ad- 
verse, and  as  the  heir  of  the  mortgagee  had  brought  his 
ejectment  within  the  period  given  by  the  fifteenth  section, 
the  Court  of  Queen's  Bench  held^  that  the  ejectment  was 
not  barred  by  the  Statute,  and  that  the  heir  was  entitled  to 
recover. 

Mr.  Pigot,  in  reply. 

Assuming,  for  the  sake  of  argument,  that  the  possession 
"was  not  adverse,  nevertheless,  the  Plaintiffs'  rights  are  not 
saved  by  the  fifteenth  section,  for  that  section  only  applies 
to  the  previous  clauses,  whereas  the  present  proceeding  is 
governed  by  the  fortieth  section,  upon  which  the  fifteenth 
section  has  no  operation.  The  language  of  the  fifteenth 
section  demonstrates  this  to  be  so :  ^^  Provided  always,  that 
^hen  no  such  acknowledgment  as  aforesaid  shall  have  been 
pven,"  &c.  These  words  connect  this  section  with  those 
\rhich  precede  it,  and  prevent  it  from  having  any  operation 
upon  the  fortieth  section,  unless  the  Court  is  prepared  to 
construe  the  words  "  as  aforesaid,"  to  mean  "as  herein- 
after mentioned."  The  case  of  Doe  v.  William8{a\  and 
the  doubts  expressed  by  Mr.  Justice  Patteson^  led  to  the 
enactment  of  the  subsequent  Statute,  7  Will.  IV.  &  1 
Vict.  c.  28,  which  provided  that  a  payment  of  interest, 
"which  would  have  been  sufficient*within  the  fortieth  sec- 
tion to  save  the  right  of  the  mortgagee   to  recover  the 
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principal  sum  secured  by  the  mortgage,  was  equally  efi 
cadous  to  save  the  right  to  recover  the  land  itself,  vhic 
was  the  subject  of  the  mortgage.  This  shows  distuicd^ 
that  the  Act  embraces  two  distinct  objects,  one,  in  Tvhic 
suits  for  the  recovery  of  the  land  itself  are  provided  for;  tk 
other,  extending  to  suits  for  the  recovery  of  the  roone 
charged  upon  land.  These  objects  are  distinct  and  uncoi 
nected :  and  the  Statute  7  Will.  IV.  &  1  Vict.  c.  28,  an 
the  reason  for  its  enactment,  show  plainly,  that  the  prov 
sions  of  one  branch  of  the  Act  cannot  be  drawn  in  aid  of  thoi 
of  the  other.  The  later  Act  contains  no  clause  corre 
ponding  to  the  fifteenth  section  of  the  former  Act,  neith 
was  it  intended  to  remove  any  disability  imposed  by  tl 
fortieth  section.  The  present  suit  is  not  within  the  second 
third  sections  of  the  3  &  4  Will.  IV.  c.  27 ;  it  is  one  to  recov 
money  charged  upon  land,  and,  therefore,  falls  within  the  fc 
tieth  section.  This  was  so  decided  by  the  Vice-Chancell 
of  England,  mDectrman  v.  Wyche{a).  Unless,  therefoi 
the  Plaintiffs  can  bring  themselves  within  the  exceptions 
that  section,  the  bar  of  the  Statute  must  prevail.  He 
then  do  they  seek  to  do  this  ?  It  is  admitted,  that  the 
has  been  no  payment  of  either  principal  or  interest,  witL 
twenty  years ;  but  it  is  contended,  that  the  proceedings 
the  cause,  in  point  of  fact,  amount  to  such  an  acknowled 
ment,  as  to  satisfy  the  Statute.  Where  is  the  authority 
sustain  this  position  ?  It  is  clear  that  the  Statute  must  i 
receive  the  same  construction  in  a  Court  of  Equity  as 
law ;  and  Hill  v.  Stawell(b)  has  decided,  that  a  proceedi 
in  Equity,  in  a  suit  in  which  the  claimant  is  not  a  pari 
is  not  sufficient  to  keep  the  demand  alive  in  favour  of  ti 
party.     How  can  a  Court  of  Equity  engraft  upon  this  si 


(a)  9  Sim.  570. 


(6)  2  Jebb  &  S.  389. 


CASES  IN  CHANCERY. 

tii^n  an  additional  exception,  to  those  which  are  contained 
n  it.    The  Statute  8  Geo.  I.  c.  4,  did  provide,  that  a  ju- 
dicial proceeding  should  be  sufficient  to  save  the  bar  of  that 
Statute ;  but  this  has  been  omitted  in  the  new  Statute  of 
Limitations ;  and  in  Irwin  v.  Orm8by{a\  recently  decided 
ID  tJie  Court  of  Queen's  Bench,  Mr.  Justice  Burton  states 
bis  opinion  to  be,  <«  that  the  Statute  3  &4  Will.  IV.  c.  27, 
s.  '^O,  has  in  effect  repealed  that  part  of  the  8  Geo.  I.  c.  4, 
which  relates  to  a  proceeding  having  been  taken."     This 
plainly  shows,  that  it  must  have  been  the  intention  of  the 
legislature,  that  the  adjudication  of  a  Court  of  Justice 
sbould  not  form  any  exception.     In  Searle  v.  Colt(b)f  the 
qti^estion  was  discussed,  whether  the  grantee  of  an  annuity 
chisuged  on  land,  where  the  annuity  had  been  punctually 
P^U,  could  take  proceedings  to  recover  his  annuity,  after 
^^'^nty  years'  possession  and  receipt  of  the  rents  and  profits 
l>3r  the  grantor,  and  no  acknowledgment  in  writing  of  the 
ff^'^cuitee's  title.    The  point  was  not  determined,  it  is  true, 
I>^%t  the  opinion  of  the  learned  Judge  seems  to  have  been,  that 
^^   the  grantee  was  never  in  possession,  and,  therefore,  never 
^^^^'tdd  be  said  to  have  been  dispossessed,  consequently,  the 
ti^3Be  must  be  considered  to  have  run  from  the  date  of  the 
^liEinuity  deed.     As  to  the  argument  at  the  other  side  derived 
from  the  appointment  of  the  receiver,  it  is  quite  settled  that 
«i«  appointment  of  a  receiver  does  not,  in  any  way,  affect  the 
'**S'^ts  of  parties,  or  alter  the  possession  of  the  estate.    And  in 
^*^«  recent. case  of  Harrisson  y.Duignan(c\  your  Lordship 
^<1  that  the  appointment  of  a  receiver  did  not  prevent  the 
*^l*«t»tion  of  the  Statute. 
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The  Lord  Chancellor: — 

The  principal  questions  which  were  argued  were,  first, 
that  here  there  was  an  adverse  possession,  and  conse- 
quently, even  if  this  case  fell  within  the  early  sections  of 
the  Statute  3  &  4  Will.  IV.  c.  27,  yet  the  right  was  barred 
by  the  twenty  years,  adverse  possession,  and  it  did  not  fall 
within  the  fifteenth  section.  Secondly,  that  if  the  posses- 
sion was  not  adverse,  yet  the  case  fell  within  the  fortieth 
section,  which  was  not  governed  by  the  fifteenth,  and  that 
in  this  view  also,  the  twenty  years'  possession  was  a  bar. 


Now  although  the  conveyance  was  by  way  of  mortgage, 
the  right  to  bring  an  action,  or  make  an  entry,  clearly  falls 
within  the  second  section.  This  admits  of  no  doubt,  and 
was  decided  by  tlie  case  of  Doe  v.  fVilliam8(a) ;  and  unless 
the  circumstances  of  this  case  raised  an  adverse  possession, 
the  possession  of  the  mortgagor  was  not  adverse  to  the 
mortgagee,  and  consequently  the  latter  had  five  years  to 
bring  his  action,  or  make  his  entry  under  the  fifteenth 
section.  In  this  case  the  remedy  was  pursued  by  a  bill  in 
this  Court ;  and  one  question  is,  whether  a  bill  for  a  fore- 
closure and  sale  falls  within  the  first  fifteen  sections  of  the 
Act,  or  is  wholly  confined  to  the  fortieth  section.  In 
the  latter  case  there  is  no  saving,  and  it  is  indifferent 
whether  there  was  or  not  any  adverse  possession.  In  the 
former  case  the  fifteenth  section  would  save  the  right,  if  the 
possession  was  not  adverse  when  the  Act  passed. 

The  second  section  having  provided  the  twenty  years  aa 
a  limitation  of  time,  the  third  section  declares  from  what 


(a)5  Adol.&E.  291. 
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period  the  time  shall  run  in  the  several  cases  provided  for. 
Tie  only  provision  in  this  section  which  could  apply  to 
mortgages  is  the  last  part  of  it,  viz.,  "  when  the  person 
claiming,  or  the  person,  through  whom  he  claims,  shall 
liave  become  entitled,  by  reason  of  any  forfeiture,  or  breach 
of  condition,  then  such  right  shall  be  deemed  to  have  first 
accrued,  when  such  forfeiturewas  incurred,  or  such  condition 
broken."    Mr.  Justice  Patteson  in  Doe  v.  Williamsia)  ob- 
served, that  if  the  third  section  was  intended  to  compre- 
hend the  case  of  a  mortgagee,  it  is  very  ill  penned;  and  the 
fortieth  section,  if  meant  to  apply  to  an  action  of  eject- 
ment, is  still  worse   penned.      It  seems   clear   that   the 
fortieth  section  does  not  apply   to  an  ejectment.      The 
doubt  as  to  the  third  section  was  followed  by  the  Statute 
'f  Will.  IV.  &  I  Vict.  c.  28,  by  which  power  is  given  to  any 
P«««on  entitled  to  or  claiming  under  any  mortgage  of  land 
(being  land,  within    the    definition   of  land   in  the  first 
•action  of  the  former  Act),  to  make  an  entry,  or  bring  an 
Action  at  law,  or  suit  in   Equity,  to  recover  such  land 
^t  any  time  within  twenty  years  next  after  the  last  pay- 
'''^^nt  of  any  part  of  the  principal  money,  or  interest  se- 
^^^ed  by  such  mortgage,  although  more  than  twenty  years 
''^y  have  elapsed  since  the  time,  at  which  the  right  to 
''^^e  such  entry,  or  bring  such  action,  or  suit  in  Equity, 
^'^^  have  first  accrued.      This  Act,  therefore,  left  the 
^'nier  Act  still  to  point  out  when  the  right  first  accrued. 
^y  the  fourteenth  section  of  the  first  Act,  an  acknowledg- 
**^^iit  in  writing,  within  the  terms  of  that  section,  operates 
^  tnake  the  time  run  only  from  that  period ;  and  the  last 
"^^t  pves  a  like  effect  to  the  payment  of  any  part  of  the 
I^H^tidpal  or  interest.     The  first  Act  in  the  seventh  section 
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^0^2.        carefully  provides,  that  no  mortgagor  shall  be  de 
Wbixom      tenant  at  will  within  the  meaning  of  that  clause. 

V. 
VWB. 

Judgment.  The  objcct  of  the  legislature  was  to  bind  Co 

Equity  by  the  rules  of  the  Statute,  and  not  to  perm 
any  longer  simply  to  adopt  the  legislative  meaa 
analogy.  AcccMrdingly  the  twenty-fourth  section  pi 
that  no  person,  claiming  any  land  in  Equity,  shal 
any  suit  to  recover  the  same,  but  within  the  period, 
which,  by  virtue  of  the  provisions  before  contaii 
might  have  brought  an  action  to  recover  the  sam 
had  been  entitled  at  law  to  such  estate,  interest,  < 
in  or  to  the  same,  as  he  shall  claim  therein  in  Equity 
the  twenty«eighth  section  provides  expressly  for 
years'  possession  by  the  mortgagee,  without  ackn< 
ment,  being  a  bar  to  the  mortgagor.  Its  connexi 
the  twenty-fourth  section  throws  some  light  upon 
tention  of  the  Act.  The  twenty-fourth  section  is  i 
framed,  for,  as  far  as  it  bears  on  this  case  in  w 
would  apply  only  to  an  equitable  mortgagee,  and  g 
the  same  right  in  Equity,  as  he  would  have  had  at 
he  were  a  legal  mortg^ee  :  but  it  is  impossible  to  i 
that  where  a  mortgagee  is  entitled  to  relief  in  Eqi 
was  not  still  to  have  the  right  within  the  time  ap] 
although  he  had  a  legal  estate.  An  equitable  mo 
could  clearly  file  a  bill  for  a  foreclosure  and  for  tl 
estate  under  the  twenty-fourth  section :  and  as 
tention  seems  clear,  it  is  not  difficult  by  a  slight 
cation  to  give  the  enlarged  construction  to  the  twent; 
section.  The  Statute  1  Vict.  c«  28,  appears  to  be 
lative  adoption  of  that  construction,  as  it  provides,  I 
person  entitled  to,  or  claiming  under,  any  mort 
land,  may  bring  an  action,  or  suit  in  Equity ^  to 
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moh  laad,  within  the  time  thereby  limited,  although  more 
than  twenty  years  may  have  elapsed  since  the  time,  at 
which  the  right  to  .bring  such  action,  or  suit  in  Equity ^ 
shall  haye  first  accrued.  This  must  mean  the  right  under 
the  Statute  3  &  4  Will.  IV.,  and  consequently  the  legal 
aod  equitable  rights  under  that  Statute  are  treated  as  being 
oo-eztensiye.  It  appears  to  me,  therefore,  that  the  right 
to  file  a  bill  of  foreclosure,  whether  the  Plaintififs  mort* 
gag^e  be  a  legal  or  an  equitable  one,  falls  within  the  twenty- 
fourth  section  of  the  Statute  3  &  4  Will.  IV.,  and  the 
1  Vict.  c.  28,  and  that  the  time  is  governed  by  the  legal 
right  of  the  party  to  bring  an  action ;  or  if  he  have  not  the 
l^al  estate,  by  the  right  which  he  would  have  had,  if  his 
estate  had  been  a  legal  instead  of  an  equitable  one.  If  the 
^enty-fourth  section  does  not  extend  to  a  legal  mortgage, 
^en  it  is  a  casus  omissus  out  of  the  Act ;  and  as  the  gene- 
^  Yight  of  a  mortgagee  to  file  a  bill  of  foreclosure  is  not 
^^«n  away.  Equity  would  once  more  adopt  the  legal  rule 
"K  analogy. 
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The  fortieth  section  is  confined  to  actions  and  suits  to 

'^Oover  the  money  secured  by  any  mortgage,  judgment, 

'^n,  or  legacy :  and  the  terms  of  that  section  may  render 

It  necessary  t6  distinguish  the  cases  within  the  early  sections, 

^i^d  those  subject  to  this ;  even  where  the  fifteenth  section 

hue  oo  operation.   Now  it  is  settled,  that  a  mortgagee  of  the 

^^Spl  estate  may  recover  the  land  under  the  second  section, 

^tiough  the  right  to  recover  the  money  falls  within  the 

^•tieth  section.     Why  should  not  the  same  distinct  rights 

*^loiig  to  a  mortgagee  in  equity  ?  Why  may  he  not,  for  ex- 

^""•ple,  file  a  bill  of  foreclosure  in  equity,  to  obtain  the 

^•tate,  discharged  of  all  equity  of  redemption,  or  pursue  his 

'^^^edies  at  law  or  in  eqidty  for  the  money  upon  his  bond 
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or  covcnfiant.  In  Dearman  v.  Wyche{a)^  with  whicb,  wkei 
I  bad  occasion  to  refer  to  it  incidentally(&),  I  was  inclined  t4 
concur,  the  Viee-Chancellor  held,  that  a  bill  of  foreclonir 
fell  within  the  fortieth  section,  for  it  is  in  substance  a  soi 
in  equity  for  recovery  of  the  money.  It  is,  the  Court  said 
a  suit  to  recover  money.  But,  with  great  respect  I  say  it, 
cannot,  upon  consideration,  take  this  view  of  the  Statute 
I  think  that  the  Statute  provides  a  remedy  for  the  recover 
of  the  estate,  and  also  a  remedy  for  the  recovery  of  th 
money ;  clearly  so,  when  both  are  pursued,  or  one  is  pursue 
at  law;  and  equally  so,  I  think,  when  both  the  remedies ai 
enforced,  or  only  one  of  them  is  enforced  in  equity.  A  fon 
closure  suit  may  lead  ta  the  payment  of  the  money.  Bi 
this  is  optional  with  the  Defendant.  It  cannot  be  enforce 
against  him.  The  Plaintiff's  right  is  simply  to  foreclose 
but  he  can  only  accomplish  that  upon  a  previous  conditio) 
The  right  of  the  Defendant  to  pay  the  money,  whilst  tl 
only  right  of  the  Plaintiff  is  to  the  estate  discharged  of  tl 
equity,  can  hardly  bring  the  case  within  the  fortieth  se 
don,  which  applies  strictly  to  an  action  or  suit  to  recov< 
the  money  secured  by  any  mortgage.  This  right  at  k 
cannot  be  confounded  with  the  right  to  recover  the  estat 
Why  should  it  in  equity  ?  It  cannot,  I  think,  be  said,  th; 
the  suit  is  not  to  recover  the  land,  as  it  is  already  vested  i 
him,  for  this  expression  would  be  strictly  accurate,  whei 
the  mortgage  is  of  the  equitable  estate ;  and  where  the  mor 
gage  is  a  legal  one,  yet  the  suit  is,  in  effect,  to  recover  < 
obtain  the  equity  of  redemption,  which  is,  in  the  view 
equity,  an  actual  estate. 


Upon  the  whole,  therefore,  it  appears  to  me,  that  tl 


(a)  9  Sim.  570. 


(Jti)  Henry  v.  Smith,  vol.  iL  p.  387- 
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Plaindffii'  right  depends  upon  the  early  sections  in  the  Sta- 
tute 3  &4  Will.  I  v.,  and  consequently  that  they  are  within 
the  sayings  of  the  fifteenth  section,  unless  the  possession 
was  adverse*  The  mortgage  in  this  case,  was  partly  a  legal 
(m,  and  partly  equitable,  for  over  a  portion  of  the  estate 
tliere  was  a  prior  mortgage ;  but  ultimately  and  pending  the 
suit,  the  Pkdntiffs  have  obtained  the  legal  estate  in  that 
portion  also. 
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It  was  observed  by  the  learned  Judge,  in  Dearman  v. 
Wyche,  that  it  appeared  to  him,  that  the  framers  of  this 
Statute  of  Will.  IV.,  did  not  sufficiently  consider  what 
^ey  were  about,  for  although  there  was  this  restriction  in 
^e  fortieth  section,  upon  a  suit  to  recover  the  money,  yet 
if  the  decision  in  Doe  v,  Williams  as  to  adverse  possession 
^ere  correct,  and  he  confessed  it  appeared  to  him  to  be  so, 
^ere  was  no  commensurate  restriction  upon  a  correspond- 
^^g  suit  for  recovery  of  the  land.     This  shows  how  narrow 
^  construction  the  Statute  received  in  that  case ;  but  my 
Wew  seems  to  render  all  parts  of  it  consistent.     It  probably 
^^caped  observation,   that  Doe  v.  Williams  was  decided 
^pon  the  doctrine  of  non-adverse  possession,  before  the  Act, 
^luch  brought  that  case  within  the  saving  of  the  fifteenth 
^^ction.     But  by  the  general  operation  of  the  Act,  inde- 
pendently of  the  fifteenth  section,  time  runs,  although  the 
possession  be  not  adverse ;  and,  therefore,  notwithstanding 
^l^%t  there  is  some  variance  between  the  fortieth  section  of 
^e  Statute  3  &  4  Will.  IV.,  and  the  second,  third,  and 
fourteenth  sections  of  that  Statute,  and  the  1  Vict.  c.  28, 
y^t  there  is  the  same  restriction  upon  a  suit  for  recovering 
^^cland,  as  there  is  upon  a  suit  for  recovery  of  the  money. 


The  fift^nth  section  of  the  Statute  3  &  4  Will.  IV.  saves 
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the  right,  where  the  possession  or  receipt  of  the  profits  shall 
not,  at  the  passing  of  the  Act,  have  been  adverse  to  the 
right  or  title  of  the  person,  claiming  to  be  entitled  thereto. 
Now  the  bill  was  filed  as  £Eur  back  as  1812;  a  decree  on  ae» 
questration  was  obtained  in  1813;  a  bill  of  supplement 
and  revirorwas  filed  in  1828,  and  in  1830  an  order  for  are- 
ceirer  was  obtained,  and  the  receiver  collected  some  of  the 
rents.  As  to  another  portion  of  the  estate,  it  was  held  by  a 
prior  mortgagee.  In  February,  1831,  there  was  another  de- 
cree upon  sequestration ;  and  in  February,  1833,  Vize  died. 
It  is  clear  then,  the  possession  or  receipt  of  the  profits  was  not 
adverse  to  the  mortgagee  when  the  Act  passed,  for  the  pos- 
session was  partly  in  the  Court,  and  partly  in  an  earlier  in- 
cumbrancer. There  is  nothing,  therefore,  to  take  away  fronai 
the  mortgagee  the  benefit  of  the  fifteenth  section. 


The  objection  is  made  by  the  widow  and  younger  children, 
claiming  under  the  settlement  of  1812;  Vize* 8  eldest  son 
also  claims  under  that  settlement  as  a  purchaser.  The  prior 
mortgage  was  regbtered,  but  the  settlement  was  not,  and 
Vize'a  heir  having  been  brought  before  the  Court,  by  bill 
of  revivor,  he~entered  an  appearance,  and  then  suffered,  after 
a  report,  a  decree  for  a  sale  to  be  taken  against  him  in  his 
absence,  and  he  then  brought  in  the  deeds.  This  led  to 
the  discovery  of  the  settlement ;  whereupon  a  bill  of  supple- 
ment was  filed  against  the  trustees  of  the  settlement,  and 
the  widow  and  younger  children.  They,  by  their  answer,  set 
up  the  Statute  of  Limitations,  but  did  not  insist  upon  it  at  the 
hearing ;  and  now  this  rehearing  is  had  in  order  to  try  that 
defence.  It  is  argued,  that  the  Plaintiffs  had  no  right  to 
file  such  a  bill  under  the  twenty-fourth  section  at  all,  and 
no  right  to  do  so  under  the  fortieth  section,  as  twenty  years 
had  elapsed,  and  there  was  no  saving.     The  Plaintiffs,  it  is 
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ttidi  mosl  leeorer  on  the  etren^  of  their  own  case,  and 
ai  the  Statute  ban  the  estate,  as  well  as  the  remedy,  they 
cannot  rdy  upon  the  weakness  of  the  Defendant's  case. 
Tiie  Plaintiffs  are  disqualified  to  sue.  But  1  have  already 
exjffeflsed  my  opinion,  that  there  was  no  adverse  possession, 
tnd  that  the  case  fisiUs  within  the  fifteenth  section. 

It  was  argued,  that  this  case  fidls  within  the  principle  of 
my  decision(a),  that  the  appointment  by  this  Court  of  a  re- 
ceiver does  not  prevent  the  bar  under  the  Statute,  agiunat 
a  stranger ;  but  this  is  the  converse  of  that  case,  and  I  shall 
consider  myself  perfectly  consistent  in  holding,  that  the  ap- 
pointment of  a  receiver  prevents,  at  least  in  this  Court, 
^e  from  running  infmowr  of  a  stranger  to  the  suit.    The 
possession  of  the  Court  by  its  receiver,  is  the  possession  of 
^e  suitor,  and  how  can  time  run  against  a  person  in  posses-^ 
^^tx.    In  the  case  of  Hill  v.  Stawell{b)^  the  creditor,  who 
^as  held  to  be  barred,  was  not  a  party  to  the  suit*   A  suit  in 
tl^is  Court,  properly  instituted,  wiU  prevent  time  from  run-* 
^ng;  and  a  Court  of  Law,  now  that  the  same  rule  is  pre* 
bribed  by  the  Statute  for  both  Courts,  should,  I  conceive, 
^^t  upon  that  principle;  at  all  events,  this  Court  will  pro- 
^^otits  own  jurisdiction,  and  would  not  permit  the  suitor  to 
1^^  evicted  at  law,  who  had  an  equitably  right  to  sue  for  the 
i^xid,  and  had  filed  his  bill  within  the  limit  allowed  and  duly 
^'^^rsued  his  remedy.  I  am  not,  however,  called  upon  to  de« 
^^^e  that  question,  for  here  the  Plaintiffs  cannot  be  evicted 
^^law. 
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It  is  said  that  the  possession  became  adverse  upon  Vize^s 


^     (a)  Harrissan  v.Duignan,  vol.        (6)  2  Jebb  &  S.  389. 
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death,  in  1833,  as  his  death  determined  his  tenancy  at  ^U 
but  that  tenancy  had  been  long  previously  dissolved  by  th 
proceedings  in  this  suit.  The  title  of  the  widow  and  childre  i 
is  merely  equitable,  and  was  so  for  a  concealed  incunm 
brance,  that  the  deed  was  not  registered.  It  is  not  denies 
that  the  Plaintiff's  right  can  be  enforced  against  the  real  an  < 
personal  represensative  of  VizCf  the  mortgagor.  Can  thei 
the  equitable  claim  of  the  widow  and  children,  under  thi 
unregistered  settlement,  stand  upon  a  higher  ground ;  the^, 
undoubtedly  have  a  better  title,  if  they  chose  to  avail  then 
selves  of  it,  and  they  have  obtained  relief  under  the  decre 
already  pronounced.  They  were  never  in  possession,  ba 
they  contend  that  the  Plaintiffs  have  no  right  to  file  a  biJ 
against  them.  Be  it  so ;  then  the  Plamtiff's  last  bill  mua 
be  dismissed  against  them.  In  what  situation  will  they  the3 
stand  ?  If  they  do  not  abandon  their  right,  as  they  cannop 
proceed  at  law,  not  having  the  legal  estate,  they  must  file  a 
bill.  Now  if  they  file  a  bill,  claiming  equity,  they  mus- 
offer  to  do  equity.  They  being  out  of  possession,  ana 
claiming  only  an  equity,  cannot  pretend  that  they  have 
under  the  Statutes  of  Limitation,  acquired  any  legal  estate, 
or  any  higher  equity,  than  they  had  under  the  settlement. 
They  cannot,  therefore,  obtain  more  than  the  Court  gave 
them  by  the  decree  at  the  hearing.  But  if  they  succeeded 
in  their  present  defence,  the  Court  might  be  well  warranted 
in  proceeding  in  their  voluntary  absence,  and  excluding 
them  from  all  relief.  This  defence  has  wholly  failed,  and  I 
dismiss  the  petition  of  rehearing,  with  costs. 
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IIS  case  came  before  the  Court  upon  exceptions  to  the  The  estab- 
lished rule  of 
ster's  report.    The  facts  appeared  to  be  as  follows:  this  Court 

,      (which  how- 

indenture  dated  the  10th  of  September,  1800,  made  verisoniyge- 
Feen  George  Blake  of  the  one  part,  and  John  Blake  of  inflexible)  is, 
other  part;  after  reciting  that  by  an  indenture  of  lease  cMnotblrlco- 
iqual  date,  the  Archbishop  of  Tuam  had  demised  to  ][^*^"^J"  ^^'^ 
)rge  Blake,  for  the  term  of  twenty-one  years,  certain  men-  an^uitj. 

^  '  J  J  ^  But  interest 

ands  in  the  county  of  Galway ;  and  further  reciting,  that  will  be  given 

upon  the  ar- 

said  lease  had  been  granted  to  George  Blake,  by  the  rears  of  anan- 

,  .  nuity,  where 

curement  of  John  Blake,  upon   certain  trusts ;   it  was  the  person 
nessed  and  declared,  that  the  said  lease  had  been  made,  has  been  a  par- 
[should  be  held,  upon  trust,  to  apply  the  rents  and  profits,  Z  ^j,ich it*was 
the  first  instance,   to   the   payment   of  the   rent  and  hisactsdiwfose 
Bwal  fines  of  the  demised  premises;  then  to  pay  the  » system  of 

*  *    ^  gross  miscon- 

rest  of  a  sum  of  26^0/.  due  by  John  Blake  to  George  <i"ct,  and  oppo- 
sition to  the 
ke  ;  to  pay  the  residue  to  John  Blake,  and  his  assigns.  Court,  for  the 

purpose  of 

tiis  life ;  and  after  his  decease,  in  the  liquidation  of  the  evading  pay- 
cipal  sum  of  2650/.  and  the  accruing  interest.  And  yi^^^  leg^^j 
ultimate  trust  was  declared  to  be  for  John  Blake  ab-  ^«W^«°o*» 

sufficient 
|^]y  ground  to  in- 

*  '  duce  the  Court 

to  give  interest: 
nor  will  a  mere 

ubsequently,  JbAn  £2aA6  contracted  debts,  and  charged  covenant  to  pay 

an  annuity  be 

lands  comprised  in  the  lease  of  the  10th  of  September,  sufficient  to 

create  an  ex— 

0,  with  portions  for  his  younger  children ;  and  by  ception  to  the 
des  of  agreement,  which  bore  date  the  29th  of  January,  ^*Buf if  there 
8,  he  covenanted,  that  upon  the  marriafife  of  his  son  ;■*  covenant  to 

'  '  r  -o  indemnify  an 

annuitant 
against  the  ef* 
feet  of  incum- 
Mes,  and  the  perception  of  the  annuity  has  been  prevented  by  the  claims  of  incoro- 
kcers,  and  especially  if  this  has  occurred  in  consequence  of  the  acts  of  the  covenantor,  a 
>  for  damages  under  the  covenant  is  clearly  shown,  and  this  Court,  in  order  to  prevent 
*Aty  of  aetioQ,  obtains  jurisdiction  to  give  interest  upon  the  arrears  of  the  annuity. 
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James  Cuffe  Blake^  he  would  assign  to  him  the  said  lea 
subject  to  the  incumbrances  and  conditions  mentioned 
the  articles. 

By  indenture  bearing  date  the  2l8t  of  December,  IS" 
made  between  John  Blake  of  the  first  part ;  James  Ct 
Blake  of  the  second  part ;  and  Netterville  Blake  and  Mat 
Kinoan  of  the  third  part;  after  reciting  the  articles  of 
29th  of  January,  1808,  and  the  subsequent  marriage 
James  C.  Blake,  John  Blake  assigned  his  interest  in 
said  lease  to  Netterville  Blake  and  Martin  Kirwanj  u] 
the  following  trusts,  viz. :  first,  to  execute  to  Jokn  Bla 
the  assignor,  an  under-lease  of  a  part  of  the  demised  lai 
called  Assulas,  with  a  toties  quoties  covenant  for  reneni 
at  a  nominal  rent  of  five  shillings  per  annum ;  then  u] 
trust  to  pay  and  keep  down  the  rent  and  renewal  fin 
payable  to  the  Archbishop  of  Tuam  ;  then  to  permit  Ji 
Blake  to  receive  out  of  the  lands,  excepting  Assulas, 
annuity  of  100/.  per  annum  for  his  life ;  and  the  dec 
ration  of  this  trust  was  immediately  followed  by  a  coven 
on  the  part  of  James  Cuffe  Blake,  to  pay  the  annuity 
two  equal  half-yearly  payments,  and  by  the  usual  powei 
distress  given  to  annuitants.  The  next  trust  expres 
by  this  deed  was  the  payment  of  a  jointure,  to  which  Ji 
Blake^s  wife  would  become  entitled  in  the  event  of  his  de 
in  her  life-time.  Then  there  was  a  trust,  out  of  the  re 
of  the  said  lands,  except  Assulas,  and  subject  to  theannu 
of  100/.  per  annum,  or  by  sale  or  mortgage  thereof,  to  < 
charge  the  debts  specified  in  the  deed,  amongst  which  \ 
included,  the  sum  of  2650/.  due  to  George  Blake,  and 
cured  by  the  deed  of  1800  ;  and  also  certain  charges  the 
by  created  for  the  benefit  of  the  younger  children  of  Jic 
Blake,  and  also  to  keep  Assulas,  and  the  said  annuity 
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1002.,  and  John  Blake^  exonerated  and  indemnified  firom 
and  against  all  debts  and  incumbrances  theretofore,  or 
which  might  thereafter  be,  contracted  hy  James  Cuffe  Blake, 
which  could  in  any  manner  affect  the  lands  of  Assulas,  or 
the  said  annuity ;  and  lastly,  subjiect  to  the  preceding 
tragts,  upon  trust  for  James  Cuffe  Blake,  his  executors,  ad- 
nmistrators,  and  assigns.  This  deed  also  contained  cove- 
oioto  on  the  part  of  James  C.  Blake,  to  indemnify  the 
hnds  of  Assulas,  the  annuity  of  100/.  per  annum,  and 
JohnBlaie,  his  heirs,  executors,  and  administrators,  against 
the  incumbrances  mentioned  in  the  deed ;  and  all  other 
debts  and  incumbrances  made,  or  to  be  made,  by  James  C. 
BbAe,  and  against  all  costs,  charges,  damages,  and  expenses 
in  respect  thereof,  which  Jokn  Blake,  or  his  representatives, 
might  sustain ;  and  further  to  pay,  or  cause  to  be  paid,  or 
Mcure,  or  cause  to  be  secured,  the  debts  of  Jokn  Blake, 
which  were  enumerated  in  the  deed,  and  amongst  which 
was  specified  George  Blake's  debt. 

hnmediately  after  the  execution  of  this  deed  of  1808, 

^QM8  Cuffe  Blake^  under  its  provisions,  entered  into  pos- 

s^on  of  the  premises,  except  the  lands  of  Assulas,  in  pos- 

>^0Q  of  which  Jokn  Blake  continued  to  the  time  of  his 

decease.     The  annuity  of  lOOZ.  was  not  paid ;  and  in  the 

year  1816,  Jokn  Blake  brought  an  action  of  covenant 

against  James  C.  Blake,  and  recovered  damages  to  a  large 

^ount.     Previously  in  1811,  he  had  filed  a  bill  in  the 

Court  of  Chancery,  in  order  to  have  the  trusts  of  the  deed 

of  1808  carried  into  execution ;  and  in  the  month  of  May, 

^^16,  he  filed  an  amended  bill.     A  decree  upon  seques- 

^on  was  obtained  against  James  Cuffe  Blake  in  1817  ; 

^^  Subsequently,  in  the  same  year,  a  person  named  Ckarles 

^^oBef,  was  appointed  receiver  over  the  premises  charged 
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with  the  annuity  of  100/.  per  annum.  Upon  the  receiver's^* 
proceeding  to  serve  the  tenants  in  occupation  of  the  land^i 
with  the  usual  order  to  pay  their  rents  to  him,  James  CuffSS^ 
Blake  interfered,  and  instigated  the  tenants  to  such  a  vio-^^ 

lent  resistance,  that  it  was  found  impossible  to  effectuate 

service.  Upon  affidavits  stating  these  &cts,  the  receive^*?! 
applied  to  the  Court,  and  obtained  a  conditional  order  fc^r 
an  attachment  against  James  Cuffe  Blake^  which  was  maX^  e 
absolute  on  the  13th  of  May,  1819. 


George  Blake^  to  whom  the  sum  of  2650/.  had  been 
cured  by  the  deed  of  1800,  died  in  the  year  1813,  leaving 
John  Martyn  his  executor  and  personal  representative :  and 
the  head-rent  of  the  lands  comprised  in  the  lease  of  180€ 
having  fallen  into  arrear,  John  Martyn  made  an  application 
to  the  Court  in  the  cause  of  Blake  v.  Blahe^  to  which  he 
was  a  party  Defendant ;  and  an  order,  bearing  date  the    { 
28th  of  February,  1820,  was  made  to  this  effect,  viz. :  th3.t 
the  receiver  should  hand  over  to  Martyn  the  balance  the^ 
in  his  hands,  that  the  receiver  should  be  discharged,  aim^ 
that  Martyn  should  enter  into  possession  of  the  premise^^ 
without  prejudice  to  the  rights  of  the  several  parties. 

John  Martyn  accordingly  entered,  and  continued  in  po^^^ 
session  for  a  short  period,  until  he  had  received  sufficient  t^^ 
discharge  the  then  existing  arrear  of  head-rent,  when  h^ 
permitted  James  Cuffe  Blake  to  assume  possession  of  tho^ 
greater  part  of  the  lands.  This  possession  continuer^^ 
until  1830.  The  lease  during  this  period  was  from  time  tcC^ 
time  renewed  in  the  name  of  John  Martyn^  who  appeare<^^ 
to  have  received  sufficient  out  of  the  lands  for  the  payment^ 
of  renewal  fines  and  interest  upon  the  charge  of  2650/. 


John  Blake  died  on  the  1st  of  March,  1823,  having  by  ^ 
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hift  will  appointed  two  of  his  daughters,  Anne  Johnston  and 

Julia  Green^  and  his  wife  Mary  Blake^  his  executrixes. 

His  will  was  proved  in  common  form  by  the  former ;  but 

James  Cuffe  Blake  instituted  a  suit  in  the  Prerogative 

Court,  for  the  purpose  of  recalling  the  probate,  which  had 

been  granted.     This  suit  continued  for  five  years,  when, 

at  length,  in  the  year  1829,  the  probate  was  confirmed. 

Shortly  afterwards,  Julia  Green  and  her  husband  filed  a 

bill  for  the  purpose  of  recovering  the  arrears  of  the  annuity 

of  100/.  per  annum,  secured  to  John  Blake  by  the  deed  of 

1808;  but  this  suit  was  stayed  by  an  order  of  the  13th  of 

May,  1838,  and  liberty  was  given  to  the  Plaintiffs,  to  prove 

their  demand  in  the  present  suit. 
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This  suit  was  instituted  in  1824  by  John  Martyn^  for 
the  purpose  of  rsdsing  the  amount  due  upon  foot  of  the 
charge  of  2650Z.     In  1829  a  receiver  was  appointed.     In 
1831  James  Cuffe  Blake  died,  and  the  suit  having  been 
Kvived  against  his  representatives,    a  decree  was  pro- 
nounced on  the  9th  of  May,  1838.    By  this  decree,  it  was 
'^ferred  to  the  Master  to  take  the  usual  accounts  of  incum- 
hrances,  prior  to,  or  contemporaneous  with,  the  Plaintiff's 
demand.     Under  this  decree  a  charge  was  filed  by  the  per- 
^nal  representatives  of  John  Blake ,  and  the  Master  report- 
^  that  there  was  due  to  them  upon  foot  of  the  annuity  of 
loo/,  per  annum,  the  sum  of  630/.  \5s.  5d,  for  nine  years' 
^''ears  thereof  commencing  the  1st  of  November,  1813, 
^d  ending  the  Ist  of  November,  1822,  being  the  gaie- 
ty next  preceding  the  death  of  John  Blake  the  annuitant. 
To  this  report  an  exception  was  taken,  upon  the  ground,  that 
^he  Master  ought  to  have  found,  that  the  representatives  of 
^ohn  Blake  were  entitled  to  the  further  sum  of  958/.  8^.,  for 
^'^^lestupon  said  arrears,  at  the  rate  of  five  per  cent, 
^ouiii.  K 
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Mr.  Brooke^  Mr.  Berwick^  and  Mr.  Molynewt  for  t 
exception. 

The  old  rule  of  this  Court  was  to  give  interest  upon  t 
arrears  of  an  annuity ;  and  although  this  is  no  longer  1 
general  practice,  still  the  Court  will  allow  interest,  wh« 
the  party  bound  to  pay  the  annuity  has,  by  vexatious  cc 
duct  upon  his  part,  prevented  the  creditor  from  taking 
fectual  steps  to  recover  the  arrears.     In  Booth  v.  Leyc 
t€r(a)j  Lord  Langdale's  observations  merely  amount 
this,  that  a  special  case  is  necessary,  and  that  the  pai 
there  had  failed  to  make  it.     In  the  case  of  Gay  v.  CbT( 
which  is  referred  to  in  the  judgment  in  Booth  v.  Leycest 
Gay  J  the  annuitant,  had  been  prevented  from  receiving 
annuity  in  consequence  of  the  appointment  of  receivers, 
the  instance  of  the  party  who  was  bound  to  pay  it,  a 
who  himself  obtained  the  rents,  which  should  have  be 
applied  in  keeping  down  the  arrears  of  the  annuity — a  ci 
strongly  resembling  the  present — and  the  Court,  unc 
those  circumstances,  gave  interest  upon  the  arrears. 
Brown  v.  Newallic)^    Lord  Cottenham    says    general 
"  where  by  the  interposition  of  the  Court  to  prevent 
act  rightfully  or  wrongfully  intended,  the  Defendant  I 
lost  a  remedy  at  law,  the  Court  will  give  him  a  reme 
equivalent  to  that,  from  which   the  interposition  of  tl 
Court  has  debarred  him ;"    and  as  an  illustration  of  i 
proposition,  he  refers  to  Morgan  v.  Morgan{d)  before  L< 
Thurlow^  where  it  was  decided,  that  this  Court  will  g^ 
interest  upon  the  arrears  of  an  annuity,  the  recovery 
which  has  been  prevented  by  an  injunction.     The  E^ 


(a)  1  Keen.  247;  3  Mylne  &  C. 
459. 

(h)  1  Ridg.  P.  C.  153. 


(c)  2  Mylne  &  C.  558,  572. 
(i1)  2  Dick.  643. 
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Itidia  Company  v.  Campion(a)  also  supports  this  doctrine. 
In  the  present  case  the  grantee  of  the  annuity  was  unable 
to  enforce  its  payment  by  proceedings  at  law,  in  conse- 
quence of  the  existence  of  a  prior  mortgage.  When  he 
[  implied  for  the  assistance  of  this  Court,  he  was  also  unsuc- 
cessful, for  James  Cuffe  Blake,  using  the  name,  and  acting 
in  collusion  with  the  prior  mortgagee,  obtcuned  an  order 
ix  the  discharge  of  the  receiver,  who  had  been  appointed 
at  the  instance  of  the  annuitant.  The  collusion  is  apparent ; 
for  although  the  order  directed  the  mortgagee  himself  to 
take  possession,  he  does  not  do  so,  but  James  C.  Blake  is 
at  once  restored  to  his  own  possession. 

Independently  of  the  effect  of  this  interposition  on  the 
part  of  the  Court  in  discharging  the  receiver,  the  deed,  by 
vhich  the  annuity  was  granted,  will  enable  the  Court  to 
give  interest  upon  those  arrears.    James  C.  Blake  thereby 
covenanted,  not  only  to  pay  the  annuity,  but  also  to  indem- 
nify the  annuitant,  and  the  annuity,  against  all  incumbran- 
ces, costs,  charges,  damages,  and  expenses,  which  might 
be  incurred  by  reason  of  the  prior  incumbrances.     Now  it 
was  in  consequence  of  the  prior  mortgage,  that  the  annuity 
w&s  not  paid ;  and  the  covenantor  is  consequently  bound 
to  make  compensation  for  such  non-payment.     If  an  action 
^  law  were  brought  upon  the  covenant,  the  jury  would 
S^ve  interest  under  the  name  of  damages ;  and  Fergus  v. 
^^c(J)  shows,  that  under  a  covenant  of  indenmity,  this 
^ourt  will  allow  whatever  a  jury  would  give  in  the  shape 
^*  damages. 

J*lr.  Pigot  and  Mr.  Concannon  for  the  report. 

-It  is  admitted,  that  a  special  case  must  be  made  to 

^^i  1 1  BHgh,  158 ;  4  Clarke  &  F.  616.     (ft)  1  Sch.  &  L.  107. 
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enable  this  Court  to  give  interest  upon  the  arrears  of  aiE^ 
annuity.     Has  then  such  a  case  been  made  out  here*' 
Sterling  v.  TVynne{a)  shows,  that  the  circumstance  of  a^^ 
annuitant  being  unable  to  recover  in  consequence  of  thr::*^ 
existence  of  a  prior  incumbrance  is  not  sufficient ;  nor    Ss 
delay  in  the  prosecution  of  a  creditor's  suit,  Berrington  v. 
£vans(b).  It  is  said,  that  there  has  been  improper  collusion 
between  the  prior  incumbrancer,  and  the  party  bound  to 
pay  the  annuity ;  but  where  are  the  facts  which  warrant 
such  an  inference?     The  order  discharging  the  receiver 
was  entirely  the  act  of  this  Court.     It  was  made,  indeed, 
upon  an  application  by  the  incumbrancer,  but  not  accord- 
ing to  the  terms  of  that  application.     The  possession   of 
the  lands  was  unsought  for  by  the  incumbrancer;  wlio 
merely  asked  for  the  benefit  of  the  receiver's  possession  ; 
and  although  he  afterwards  suffered  James  C.  Blake  to  @o 
into  possession,  the  annuitant  might  have  agsdn  obtaine<l>  ^ 
receiver,  or  brought  the  suit  he  had  instituted  to  a  hearim  £• 
It  was  his  own  de&ult  not  to  have  taken  either  of  th^^^^ 
steps.     The  fund  in  this  case  will  probably  be  deficie^nt 
and  consequently  the  contest  is  between  creditors :  Hyde       ^ 
Price{c\  Morris  v.  Dillingham{d)^  Franks  v.  Cooper{i^^. 
Mackworth  v.  Thomas{/).     Besides,  some  of  these  or"    " 
ditors  are  not  before  the  Court. 


As  to  the  covenant  upon  which  so  much  reliance  h^^ 
been  placed,  it  is  not  more  comprehensive  in  its  term^  ^ 
than  that  in  Booth  v.  Leycester^  which  was  held  insuflE^' 
cient  to  take  that  case  out  of  the  general  rule*     In  Bigb^^ 


(a)  1  Jones,  51. 
(6)  Younge,  276. 
(c)  8  Sim.  578. 


(«0  2  Ves.  Sen.  170. 
(0  4  Ves.  763. 
(/)  5  Ves.  329. 
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V.  Idacnamara{a)  there  was  a  bond  of  indemnity  to  secure 
the  obligee  against  all  loss,  damages,  or  expenses  which 
he  might  happen  to  sustain  by  reason  of  his  having  joined 
b  a  security  with  the  obligor,  it  was  held,  that  interest 
eould  not  be  allowed  upon  sums  paid  by  the  obligee,  in 
discharge  of  what  was  due  for  interest  upon  the  original 
security.  PuUeney  v.  Warren{b)  and  Morgan  y.  Morgan(c) 
were  cases,  where  this  Court,  by  injunction,  directly  inter- 
iered  with  the  creditors'  legal  remedies ;  and  in  Hickson  v. 
Aylward(d)j  Lord  Plunket  says,  the  proposition,  "  that 
in  all  cases  where  damages  might  be  given  at  law,  interest 
vauld  be  given  in  this  Court,"  cannot  be  sustained. 


1842. 


Marttn 

V. 

Blake. 
Argument. 


Mr.  Berwick  in  reply. 

■Anderson  v.  Dwyer(e)j  Aylmer  v.  Aylmer{f)j  Creuze  v, 
Brunier(ff),  and  Amott  v.  Redfern{h)y  were  also  cited. 

Mr.  Monaharij  Mr.  H,  G.  Hughes^  Mr.  Patrick  J.  Blake^ 
M^r^.J.  Robinson,  and  Mr.  T,  iZ.  Henn,  appeared  for  dif- 
f^^rent  parties  in  the  cause. 


X'he  Lord  Chancellor  : — 

I  will  look  into  the  authorities,  to  which  I  have  been  re- 
f^^ried,  before  I  finally  dispose  of  this  case.  I  do  not  at 
present  feel  much  difficulty  upon  the  question. 

In  1800  a  declaration  of  trust  in  the  nature  of  a  mort- 
S^e,  was  executed  between  GeorgeBlake  and  John  Blake, 


Co)  2  Cox,  415. 
(*3  6Ve8.73. 
(c>  2  Dick.  643. 
Cci^  Lloyd  &  G.  Ca.  temp.  Plun- 
*^«t,  231. 


(e)  lSch.&L.301. 
(/)  1  MoU.  87. 
ig)  2  Ves.  157. 
{K)  3  Bing.  353. 


Judgment. 
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the  mortgagee  and  mortgagor ;  and  by  this  deed  it  was  ar- 
ranged, that  the  rents  and  profits  of  the  mortgaged  pre- 
mises (which  consisted  of  a  leasehold  interest  in  some  men- 
sal  lands),  should  be  applied  first  to  the  payment  of  the 
rent  and  renewal  fines,  necessary  to  be  paid  in  order  to 
preserve  the  interest  in  the  lease ;  then  in  payment  of  the 
accruing  interest  upon  the  mortgage  debt,  and  subject  to 
those  payments,  the  residue  of  the  rents  was  to  be  paid  to 
John  Blakcj  the  mortgagor,  for  his  life ;  and  after  his  de- 
cease to  be  applied  in  liquidation  of  the  principal  sum  due 
on  the  foot  of  the  mortgage.  This  arrangement  was 
simple  enough;  but  in  the  year  1808,  a  new  arrangement 
was  entered  into  between  John  Blake  and  his  son  James 
Cuffe  Blake  ;  and  by  the  deed  then  executed,  John  Blake 
vested  the  estate  in  two  trustees,  upon  trust,  in  the  first 
place,  to  grant  the  father  a  lease  of  a  particular  portion  of 
the  lands,  containing  something  more  than  100  acres,  at  a 
nominal  rent,  then  to  keep  down  the  head-rent  and  renewal 
fines,  then  to  pay  John  Blake  an  annuity  of  100/.  per 
annum,  and  then  to  pay  oflF  with  the  surplus  rents  the 
corpus  of  certain  debts  specified  in  the  deed,  amongst  which 
was  included  the  mortgage  of  1800.  These  trusts  were 
followed  by  a  special  trust  to  indemnify  the  father,  the 
portion  of  the  lands  to  be  demised  to  him,  and  his  annuity 
of  100/.  per  annum,  against  the  incumbrances  specified 
therein,  and  all  debts  or  incumbrances  of  James  Cuffe 
Blake  the  son,  and  also  against  all  costs,  charges,  damages, 
and  expenses  whatever,  for  or  in  respect  thereof,  or  which 
the  said  John  Blake  should  sustain,  or  be  put  to  by  reason 
thereof.  The  deed  also  contained  a  covenant  by  James 
Cuffe  Blake  to  that  effect ;  and  the  ultimate  interest  was 
vested  in  James  Cuffe  Blake^  his  executors,  administrators, 
and  assigns. 
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"^b^ow  this  deed  of  1808  could  not,  of  course,  have  the 
effect  of  binding  the  mortgagee  of  1800,  who  was  not  a 
party  to  it,  and  who  is  now  represented  by  the  Plaintiff  in 
this  cause,  to  take  his  capital  before  the  death  of  the  mort- 
gagor, the  time  provided  by  the  deed  of  1800,  if  he  chose 
to  object ;  the  trusts  are  simple,  and  supposing  that  they 
had  been  properly  executed,  and  that  the  prior  mortgagee 
had  not  chosen  to  receive  the  corpus  of  his  debt  before  the 
time  agreed  upon,  the  fund  ought  to  have  been  reserved 
and  laid  by  to  accumulate  as  a  capital,  to  discharge  the 
mortgage  at  such  time,  as  the  same  could  be  paid  off.  This 
was  the  plain  duty  of  the  trustee. 


1842. 


Mabtyn 

V. 

Blake. 
Judgment, 


According  to  this  deed,  however,  James  Cuffe  Blake  was 
not  entitled  to  receive  any  thing  out  of  the  property  until 
^1  the  incumbrances  were  satisfied ;  it  is  perfectly  clear, 
tl^sat  he  was  not  to  receive  a  single  shilling,  not  only  until 
tbe  interest  upon  the  charges  and  renewal  fines  were  paid, 
And  the  obligations  of  the  lease  performed,  but  until  the 
annuity  of  100/.  a  year  should  have  been  fully  paid  to  his 
^ther,  and  all  the  incumbrances  discharged. 


It  appears  that  the  mortgagee  entered  under  the  deed  of 

^800  (I  am  not  sure  that  the  evidence  is  quite  clear  upon 

^e  point),  but  I  must  suppose  that  he  did.     There  was 

^^  complaint  of  any  arrear  of  interest  at  the  time  of  the 

^^ecution  of  the  deed  of  1808.     The  annuity  provided  for 

^^   &ther    soon  fell  into  arrear,  and  he  filed  a  bill   in 

^**«   year  1811,  for  the  purpose  of  raising  the  arrears. 

^^^^J^ongst  others,  James  Cuffe  Blakey  and  the  person  en- 

*^tlod  to  the  mortgage  of  1800,  were  made  parties  to  the 

^^*^^*    A  decree  upon  sequestration  was  pronounced  against 

^ae  aon,  and  the  &ther  having  applied  to  the  Court,  obtained 
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an  order  for  the  appointment  of  a  receiver.     On  proceedin| 

to  carry  the  appointment  under  that  order  into  effect,  tb 

most  violent  opposition  was  offered  to  the  process  of  theCoiiz 

by  James  Cuffe  Blakej  who  was  then  in  possesion  of  tb 

lands.   It  is  not  necessary  to  recapitulate  the  facts  connectc 

with  his  conduct  upon  that  occasion;  I  shall  merely  obsen 

that  it  was  most  painful  to  hear  the  evidence  on  the  subje< 

read.     The  result  was,  that  an  attachment  was  obtains 

against  him,  and  the  order  was  made  absolute.  J.  C.Bla^ 

then  discovered,  that  he  could  not  any  longer,  by  means  of  li 

own  title,  oppose  his  father's  claim  to  the  annuity,  and  tl:& 

some  other  means  must  be  resorted  to.    It  is  not  necessaJ 

for  me  to  consider  what  passed  between  him  and  the  moi 

gagee.     I  need  not  suppose  that  he  was  the  party,  who  p 

forward  the  mortgagee  upon  that  occasion,  but  the  moi 

gagee,  being  a  Defendant  in  the  suit,  or  rather  his  repx 

sentative,  Martyn  did  come  forward,  and  in  the  absen 

of  James  Cuffe  Blake  (not  because  he  was  not  a  party 

the  suit,  not  because  he  was  not  bound,  but  because  he  w 

in  contempt  and  contumacious),  asked  that  the  receiv 

should  remain  in  possession,  but  with  a  direction  to  p^ 

over  all  the  balances  in  his  hands,  in  satisfaction  of  the  i 

terest  on  the  mortgage,  after  the  rent  and  renewal  fines  we 

paid.     On  that  application  the  Court  discharged  the  r 

eeiver,  and  put  Mr.  Afar^^n  himself  into  possession,  witho 

prejudice  to  the  rights  of  the  other  parties.     Mr.  Martx 

thus  went  into  possession  of  the  lands  with  the  knowledge 

the  Court,  and  under  its  order  and  sanction.    His  possessi< 

was,  therefore,  really  the  possession  of  the  Court,  and  cons 

quently  he,  and  those  acting  under  him,  were  subject  to  ti 

authority  of  the  Court,  and  the  Court  had  a  right  to  de 

with  his  possession,  as  it  thought  fit. 
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In  what  manner  then  should  Martyn  have  acted  when  in 

possession  ?    He  could  not  say  he  was  merely  dealing  with 

the  lands  under  the  deed  of  1800,  for  having  impressed  upon 

himself  the  character  of  mortgagee  in  possession,  he  was 

bound  to  act  as  such ;  if  it  was  his  wish  only  to  receive  the 

interest  of  his  mortgage  debt,  he  was  not  at  liberty  to  pay 

himself  that  interest,  and  disregard  the  due  application  of 

the  residue  of  the  rents.     He  should  have  acted  with  regard 

to  the  residue,  as  if  he  were  the  mortgagor.     He  was  bound 

to  apply  it  in  the  discharge  of  all  just  and  legitimate 

claims  affecting  it,  and  not  of  his  own  demand  alone.     If 

then  he  had  so  applied  the  rents,  the  case  would  have  stood 

thus;  looking  to  the  deed  of  1800,  the  surplus  would  have 

gone  to  the  mortgagor,  but  the  mortgagor  had  transferred  the 

property  upon  the  trusts  of  the  deed  of  1808,  and  this  transfer 

w-as  made  with  MartyrCs  knowledge ;  Martyn  was,  therefore, 

boiand  by  those  trusts,  and  was  not  at  liberty  to  appropriate 

the  surplus  rents  to  any  other  purposes.     Looking  then  to 

the  deed  of  1808,  he  was  bound  in  the  first  instance  to.  pay 

the  rent  and  renewal  fines ;  then  the  interest  upon  his  own 

Baortgage ;  then  the  annuity  to  the  father ;  and  then  to 

provide  for  the  corpus  of  the  other  debts,  specified  in  the 

deed  of  1808.     Entering  as  he  did,  by  the  authority  of  the 

Court,  in  place  of  the  receiver,  it  was  his  duty  to  apply  the 

rents  as  that  receiter  would  have  done ;  but  the  moment 

after  he  obtained  possession,  he  relinquished  it.     It  was 

^ot  a  real  transaction,  it  was  a  mere  trick  and  contrivance. 

The  Master  has  found,  that  with  the  exception  of  a  short 

Period,  during  which  the  receiver  was  in  possession,  from 

^817  to  1821^  James  Cuffe  Blake  was  in  possession  down 

'^  the  year  1830.     What  then  is  the  irresistible  inference, 

'^ut  that  James  Cuffe  Blake  obtained  this  possession  behind 

the  back,  and  contrary  to  the  intention  of  the  Court,  by  the 


1842. 
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V, 
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Judgment. 


instrumentality  oiMartyn^  the  mortgagee  ?  I  ought  to  sub* 
ject  the  mortgagee  to  all  the  liabilities  which  would  have 
attached  upon  him,  if  he  had  continued  in  possession.  If 
the  receiver  had  remained  in  possession,  the  annuity  would 
have  been  regularly  paid,  but  he  suffered  James  Cuffe  Blake 
to  receive  all  the  rents,  which  should  have  gone  to  the  pay- 
ment of  the  annuity,  and  then  to  the  reduction  of  the  debts, 
which  would  have  been  long  since  extinguished,  and  a  clear 
fund  left  for  payment  of  the  annuity. 


These  are  not  the  only  material  circumstances  of  the 
case.  Mr.  Blahe  the  father  died  in  1823,  leaving  a  personal 
representative  who  proved  his  will;  that  personal  represen- 
tative might  at  once  have  come  before  this  Court  to  assert 
his  rights,  which  subsequent  events  show  he  was  ready  to 
do ;  but  James  Cuffe  Blake  began  an  opposition  in  the 
Ecclesiastical  Court,  which,  after  five  years  of  frivolous  and 
vexatious  litigation,  was  declared  to  be  such  by  the  Court; 
but  in  this  way,  he  prevented  the  creditors  from  getting 
anything  out  of  the  estate.  If  ever  there  was  a  case,  not 
simply  of  vexation,  but  in  which  the  party's  acts  disclose  a 
system  of  gross  misconduct,  and  direct  opposition  to  the 
Court,  for  the  purpose  of  evading  payment  of  an  obligation, 
to  the  creation  of  which  he  was  himself  a  party,  this  is 
that  case,  and  upon  that  ground  alone  I  think  the  arrears 
of  this  annuity  should  bear  interest. 


The  established  rule  of  the  Court,  I  agree  (but  it  is  not 
an  inflexible,  it  is  only  a  general  rule),  is,  that  interest  can- 
not be  recovered  upon  the  arrears  of  an  annuity,  and  it  is 
clear  that  mere  legal  delay  is  no  ground  for  giving  interest. 
1  remember  a  case  before  Sir  John  Leachy  when  Vice- 
Chancellor,  which  was  well  calculated  to  try  the  rule.     A 
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party  purchased  an  annuity  created  by  a  will,  which  had        1842. 
been  regularly  paid  for  many  years;  a  bill  was  afterwards      Mabttn 
filed  to  have  the  accounts  of  the  testator*s  estate  taken,  and      Blau. 
the  Court  refused  to  allow  any  more  payments  to  be  made     jud^fment. 
on  foot  of  the  annuity,  until  the  accounts  were  taken,  and 
ordered  the  fund  to  be  paid  into  Court.     I  made  a  very 
reasonable  motion  upon  the  part  of  the  purchaser  of  the 
annuity,  that  so  much  stock,  as  would  be  sufficient  to  answer 
his  annuity,  should  be  appropriated  to  that  purpose,  and 
invested,  so  that  if  ultimately  it  should  appear  that  there 
was  a  clear  fund,   he,   and   not   the  residuary  legatee, 
should  have  the  benefit  of  the  accumulations ;  but  the  ap- 
plication was  refused,  as  being  contrary  to  the  practice  of 
the   Court.     The  consequence  was,  that  the  purchaser 
never  got  one  shilling  of  interest  upon  the  arrears  of  his 
annuity,  pending  the  suit,  although  the  person,   under 
^hom  he  derived,  had  been  in  receipt  of  the  annuity  for 
years,  and  although  he  was  deprived  of  possession  by  the  act 
of  the  Court,  and  the  fund,  out  of  which  it  was  payable,  was 
productive,  so  that  the  interest  actually  went  into  the  pocket 
<>f  the  residuary  legatee.     I  mention  this  to  show  how  far 
the  rule  hasgone(a). 


As  to  another  part  of  the  case,  I  may  at  once  dispose  of 

an  objection,  which  has  been  made  by  Mr.  Pigoty  viz.  that 

bere  there  are  other  parties  interested,  namely,  the  creditors 

of  James  Cuffe  Blake^  and  that  I  cannot  give  interest 

^firainst  them,  however  I  might  act  if  the  question  were 

*^^tween  the  original  parties  or  their  representatives;  but 

^**e  answer  to  this  is,  that  the  deed,  under  which  they  derive 

^^^ir  interest,  contains  an  express  trust  to  indemnify  the 

{a)  See  D*  Alton  v.  Lord  Trimlestont  ante,  vol.  11.  p.  531. 
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father  and  his  annuity  of  100/.  a  year  against  all  prior  i 
cumbrances,  and  I  do  not  know  how  that  indemnity  can 
executed,  except  by  payment  of  the  annuity,  in  the  sai 
manner  as  if  the  prior  incumbrances  had  not  existed.  Tl 
damage,  which  he  has  sustained,  was  the  not  receiving  t 
annuity  during  the  course  of  so  many  years.  If  he  had  i 
ceived  the  annuity  regularly,  it  would  have  been  monc 
which  might  have  been  put  out  to  interest,  and  the  ox 
mode  of  placing  the  annuitant  in  the  same  position  as  if  '. 
annuity  had  been  paid,  is  by  giving  him  interest  on  t 
arrears. 


There  was  besides,  a  covenant  by  James  Cuffe  Blake 
pay  the  annuity,  and  also  indemnify  his  father,  and  t 
annuity  against  all  losses  or  damages,  which  might  be  oe€ 
sioned  by  the  prior  incumbrancers.  That  a  mere  covena 
to  pay  an  annuity  will  not  enable  the  Court  to  give  intere 
is  quite  settled ;  but  a  covenant  to  indemnify  a  man  agaii 
the  effect  of  incumbrances,  is  a  covenant  of  a  very  differe 
nature,  and  if  the  perception  of  the  annuity  was  prevent 
by  the  claims  of  incumbrancers,  and  especially  if  this  b 
occurred  in  consequence  of  the  acts  of  the  covenanti 
then  a  case  for  damages  under  the  covenant  has  be' 
clearly  made  out.  No  doubt  if  an  action  were  brought  upi 
that  covenant,  the  covenantee  would  be  entitled  to  recov 
interest  upon  the  arrears  as  damages ;  the  losses  were  i 
curred  in  consequence  of  the  existence  of  the  prior  incur 
brances,  and  after  the  allowing  of  Mr.  Martyn^  as  moi 
gagee,  to  go  into  possession  upon  the  discharge  of  tl 
receiver,  no  one  can  dispute,  that  a  loss  did  accrue  to  tl 
annuitant  from  this  cause. 


Now  as  to  the  jurisdiction  of  this  Court,  this  case  fal 
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^thin  the  principle  laid  down  by  Lord  Hardwickcy  and 
which,  since  his   time,  has  been  always  followed,   that 
although  there  may  be  a  covenant  sounding  in  damages, 
over  which,   in  its  inception,  the  Court  may   not  have 
original  jurisdiction,  and  to  enforce  which,  you  must  go  to 
a  Court  of  law;  yet  if  the  jurisdiction  of  this  Court  attaches 
in  some  other  respect,  and  that  the  covenant  comes  in  col- 
laterally, this  Court  acquires  jurisdiction,  and  will  dispose 
of  the  whole  matter  before  it,  in  order  to  prevent  a  circuity 
of  action,  which  it  abhors.     If  I  were  to  send  this  case  to 
trial  in  a  Court  of  law,  for  damages,  I  know  what  the 
measure  of  damages  would  be,  namely,  the  amount  of  the 
arrears  of  the  annuity  and  interest  on  those  arrears,  and  on 
the  cause  coming  back,  I  should  have  to  give  the  party 
that  relief;  I,  therefore,  feel  called  upon  to  give  interest  on 
the  annuity,  according  to  the  rules  of  this  Court,  for  the 
purpose  of  preventing  circuity  of  action. 
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This   case  is  distinguishable  from   that   of  Booth  v. 

I^^cester{a)  ;  the  covenant  there  was  only  for  payment  of 

tbe  annuity,  and  although  no  doubt  in  the  clauses  of  dis-^ 

ti*ess  and  entry,  and  in  declaring  the  trusts  of  the  term, 

^Hereby  the  annuity  was  secured,  such  expressions  were 

used  as  ^<  costs,  charges,  damages,  and  expenses,  incurred, 

&o.,  by  reason  of,  or  on  account  of  the  nonpayment  of  the 

^i^iiuity;"  yet  the  Court  there  held,  that  these  words  only 

^'x^ounted  to  an  indemnity  agsdnst  the  costs  ihcident*to  the 

exitry  and  possession,  and  against  any  loss  from  enforcing 

tixe  security.     But  here  there  is  a  covenant   to  indem- 

'^i^  the  annuitant  against  prior  incumbrances.     Booth  v. 

-^^cester  was,  I  think,  well  decided;  but  it  appears  to 


(a)  1  Keen,  247 ;  3  Mylne&  C.  459. 
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1042.        me  to  be  distinguishable  from  this  case,  which  seems  1 

Mabttn      within  the  principle  of  Gay  v.  Cox(a),  although  it  is 

Blake.       different  in  its  circumstances.     In  the  present  case 

Judgment.      ^  ^™  ^^t  Overruling  any  case,  or  going  beyond  the  r 

laid  down  by  my  predecessors,  when  I  decree  the  pa] 

of  interest  on  the  annuity. 

The  only  remaining  question  is,  from  what  period 
this  interest  be  paid  ?  I  think  the  time,  when  the  rei 
was  obtained,  in  1817,  should  be  the  period,  for  the  a 
could  have  been  kept  down  then,  had  not  Mr.  M 
dealt  with  the  possession  in  the  manner  he  did,  and  al 
James  Cuffe  Blake  to  re-enter  into  possession.  I,  ther 
propose,  to  overrule  the  Master's  report,  and  to  allo^ 
exception,  and  declare  the  party  entitled  to  interest  c 
arrears  of  the  annuity  from  that  period. 

If  upon  looking  into  the  authorities,  I  see  reason  tc 
my  opinion,  I  will  mention  the  case  again.  If  I  d 
mention  it,  the  exception  may  be  considered  as  all( 
and  the  interest  can  be  calculated  and  added  to  the  ar 
without  any  necessity  for  a  further  reference  to  the  M 

The  Lord  Chancellor  did  not  mention  the 
again. 

(a)  1  Ridg.  P.  C.  153. 
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MURRAY  V.  JOHNSTON. 

Nov,  29. 

NNE  JOHNSTON,  the  testatrix  in  this  case,  being  ^  testatrix  by 

"  her  will,  de- 

sed  of  a  house  in  Eccles-street,  Dublin,  and  also  of  vised  Black- 
acre,  to  her 
uses  in  Abbey-street,  and  being  possessed  of  some  paint-  nephew  f.  for 

life  with  re- 

l^and  other  articles  ofvertue,  which  were  preserved  in  mainder  to  his 
r  house  in  Eccles-street,  made  her  will,  dated  the  21st  of  sons  in  tail 
ne,  1834,  and  thereby  gave  the  said  Eccles-street  house,  der  to'i^^and 
d  all  articles  therein,  at  the  time  of  her  decease,  to  trus-  !rJl'ri''^«^J 

'  '  nephews  suc- 

»  upon  trust,  for  her  nephew  Francis  S.  Johnston^  and  j'essiveiy  for 

II  Ke  esvates  j 

I  assigns  for  his  life,  remainder  to  his  first  and  other  sons  ^^  she  de- 
vised Whitcacro 
tail  male;  remainder  to  her  nephew  William  Johnston  for  to  r.  for  life, 

remainder  to 

?,  remainder  to  his  first  and  other  sons  in  tail  male ;  with  his  first  and 

•1  •!  1  1  .#->#  -n.Yi^       other  sons  iu 

Qilar  remainders  to  her  nephews,  George,  Richard,  An-  tail  male,  with 
ewy  and  Henry  Benjamin  Johnston,  and  their  respective  0^^^^^  ?.^and 
vie ;  with  an  ultimate  remainder  to  Francis  S.  Johnston,  ^®^f**^  <»*^«!J 

'  nephews  in  the 

fee.     And  the  testatrix  directed  her  trustees,   to  the  same  manner. 

Afterwards  she 

mostof  their  power,  to  preserve  her  paintings,  &c.,  so  that  made  a  codicil, 

and  reciting 

e  same  might  descend,  **  in  the  nature  of  heir-looms,  to  the  gifts  to  F. 

and  R.  and 

e  said  respective  tenants  for  life,"  who  should,  from  time  to  declaring  her 
one,  occupy  the  Eccles-street  house.    And  the  testatrix  by  to  r.  thepro- 
'T  said  will  further  de\dsed  two  houses  situated  in  Abbey-  ^^^Jed* *to  F. 
«^eet,  to  her  said  nephew  Richard  Johnston,  for  life;  with  ^d ''•c*  f^-'^, 

*  she  revoked 

'Dainder  to  his  first  and  other  sons  in  tail  male ;  remainder  t^e  ^^^  «»^^» 

and  devised  the 

the  saidi^ranm  S.Johnston,  for  life,  remainder  to  his  first  provision  by 

-  ^  her  will  given 

^  Other  sons  in  tail  male;  remainder  to  the  said  William  to F., to i?., his 

»  heirs,  ezecu- 

'^n^an,  for  life,  with  similar  remainders  over  to  Andrew,  tors,  adminis- 
^iertj  and  Henry  Benjamin  Johnston,  and  their  issue  gjgng,  iid  in 
1^;  with  an  idtimate  remainder  to  Francis  S.Johnston,  in  deviwd^tTF. 

his  heirs  exe* 
cutors,  admi- 
nistrators, and 
assigns,  the 
^^rty  ibe  had  by  her  will  given  to  R  :—Held,  that  the  limiUtions  over  in  the  will  to  the 
*^*  nephews  of  the  teftatriz  were  revoked,  and  that  R*  and  F,  respectively  took  absolute  in- 
«>tB  In  thtir  gifts. 
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On  the  20th  of  June,  1841,  the  testatrix  exeeut< 
codicil  to  her  said  will,  ^^  declaring  that  in  all  cases  v: 
legacies  or  other  provisions  have  been  made  by  my 
will,  for  any  of  the  same  persons  (with  the  exce{ 
hereinafter  nuide  with  respect  to  my  nephews,  Francis 
Richard  Johnston)^  the  legacies  hereby  bequeathed  a 
be  over  and  above,  and  in  addition  to,  the  legacies  and 
visions  devised  by  my  said  will."  After  bequeathing  i 
pecuniary  legacies,  the  testatrix  proceeded  thus : — ^^  1 
much  as  by  my  said  will,  I  devised  my  house  and  con( 
in  Eccles-street,  with  certain  other  bequests,  to  my  ne{ 
Francis  Johnstofiy  and  it  is  now  my  wish  to  bequeati 
said  house  and  concerns,  and  all  other  the  property  by 
will  devised  to  the  said  Francis  Johnston^  to  my  nej 
the  Rev.  Richard  Johnston,  and  to  give  all  the  propert 
my  said  will  devised,  to  the  said  Richard  Johnston,  U 
said  Francis  Johnston,  I  do  hereby  revoke  the  said  beqi 
by  my  said  will  made  to  the  said  Francis  and  Richard 
respectively,  and  do  leave  and  bequeath  the  said  house 
premises  with  the  appurtenances,  and  all  the  furni 
and  pictures,  ornaments  and  moveables  therein  (sav( 
jewellery  and  wearing  apparel)  and  also  all  other  the 
perty  and  provbion  by  my  said  will  devised  to  the 
Francis  Johnston,  to  the  Rev.  Richard  Johnston,  his  h 
executors,  administrators,  and  assigns ;  and  in  lieu  of 
said  bequest  in  favour  of  the  said  Richard  Johnston^  a 
all  the  property  of  what  nature  or  kind  by  my  said 
devised  to  the  said  Richard  Johnston,  I  devise  and  bequ 
the  same  to  the  said  Francis  Johnstonyhis  heirs,  execu 
administrators,  and  assigns."  And  the  testatrix  bequea 
her  jewellery  and  wearing  apparel  to  a  Mrs.  Murray, 
testatrix  had  not  mentioned  her  jewellery  in  her  will. 


A  bill  having  been  filed  to  carry  into  execution  the  tr 
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Murray 


^f  this  will  and  codicil^  and  the  usual  reference  to  the 

3faster  having  been  made,  he,  by  his  report,  found,  that 

^^Xkhard  and  Francis  Johnston^  respectively,  took  absolute     Johhstos. 

M  Aterests  in  the  Eccles-street  and  Abbey-street  premises.  statement. 

To  this  report,  exceptions  were  taken  by  William  John^ 
t^jton,  that  the  Master  should  have  reported,  that  under  the 
will  and  codicil,  Richard  and  Francis  Johnston  took 
ly  estates  for  life,  in  the  properties  devised  and  bequeathed 
them  respectively,  with  remainders  to  their  first  and 
o^her  sons  in  tail  male,  with  remainders  over,  to  the  several 
c^tiier  nephews  of  the  testatrix,  and  their  sons,  in  the  order 
^^Xii  for  the  estates  expressed  in  the  said  will. 


Mr.  Serjeant  Keatinge,  and  Mr.  Henderson  for  the  Plain-      Argument. 

The  Attorney- General^  and  Mr.  Brereton  for  the  De- 
^^ndant  William  Johnston^  in  support  of  the  exceptions. 

The  question  is,  whether  there  is  an  absolute  revocation 

^^*d  new  disposition  of  gifts,  or  merely  a  substitution  of 

J^  arsons.     There  is  no  express  revocation  of  the  gift  to 

^t^ilUam  Johnston;  his  name  is  not  mentioned  in  the 

^^^^idicil,  much  less  is  there  any  declaration  that  he  had 

^^^«ieased  to  be  an  object  of  the  bounty  of  the  testatrix. 

lie  true  construction  is  merely  to  substitute  Richard 

'  FranciSj  and  vice  versa,  without  disturbing  the  limi- 

ioDS  over.     "  Heirs"  in  the  codicil,  may  be  construed 

^^D  mean  the  special  heirs  of  the  will,  viz.  "  issue,"  Good-^ 

■^^Ifc  V.  Woodhall{a),  Sherratt  v.  BentUy{b).     The  case  of 

-^f^kUipps  V.  AUen(c)  will  probably  be  relied  upon  at  the 


^ 


(a)  WOlee,  592. 
(^)2Mjlne&R.  149. 

VOL.  III. 


(c)  7  Sim.  446. 
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Other  side ;  but  it  differs  from  the  present  in  several  impor- 
tant features.  In  that  case  the  first  codicil  recited  the 
devise  for  life  and  the  subsequent  limitations,  and  then 
the  testator  devised  his  said  real  estate,  &c  to  James 
D.  Lloydy  and  his  heirs,  under  the  same  conditions  and 
limitations,  as  he  had  by  his  will  devised  the  said  estate  to 
John  Lloyd;  but  here  the  testatrix  confines  the  new  devise 
to  the  "  property  and  provision"  given  by  her  to  Francis 
Johnson  and  R.  Johnson^  not  referring  to  the  limitations. 
Again,  in  another  codicil,  the  testator,  after  reciting  the 
first  devise,  revoked  the  said  Penty  Park  estate,  and  devised 
said  estate  to  JamesP.Lloyd^  on  condition,  that  he  took  the 
name  and  arms  of  Philipps,  Three  of  the  Judges  of  the 
Court  of  law,  to  which  the  case  was  sent,  certified  their  opi- 
nion against  any  revocation  of  the  limitations  over,  and  Mr. 
Justice  Parkcj  who  dissented  firom  his  brethren,  appears  to 
have  relied  much  on  the  word  "estate."  The  clause  directing 
a  name  and  arms  to  be  assumed,  which  does  not  occur  here, 
was  there  much  relied  on,  in  favour  of  the  supposed  inten- 
tion to  give  a  fee ;  and  so  also,  in  Robinson  Y.Robinson(a), 
If  the  codicil  here  is  to  be  construed  with  strictness,  the 
construction  will  be,  to  give  each  devisee  of  the  property 
given  in  the  codicil  an  estate  therein  for  the  life  of  the  de- 
visee, to  whom  the  same  property  had  been  given  by  the 
will,  milet  V.  Sandford(b),  Doe  v.  Hicks{c)y  Thomhill 
V.  Hall^{d)  Lord  Carrington  y.Payne(e)j  Boon  v.  Coirn^ 
forth{f)^  Coryton  v.  Helyar{g)y  were  also  referred  to. 


Mr.  Serjeant  Warren^  and  Mr.  Keatinge  for  the  report, 
were  stopped  by  the  Court. 


(a)  1  Burr.  38  ;  2  Yes.  Sen.  22j.  (c)  5  Yes.  404. 

(6)  1  Yes.  186.  (/)  2  Yes.  Sen.  276. 

(c)  8  Bing.  475.  {g)  2  Cox,  340. 
(rf;  2  Clarke  &  F.  22. 
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JOHVSTOir. 


Thb    Xord  Chancellor  :—  ._i^ 

1  cannot  persuade  myself,  that  in  this  case  there  is  really 
wy  room  for  doubt.   The  testatrix,  having  two  distinct  pro- 
perties, by  her  will  set  about  disposing  of  them  in  strict      Judgment, 
settlement.     The  premises  in  Eccles-street,  she  gave  to  one 
nephew  for  life,  with  remainder  to  his  first  and  other  sons ; 
^d  then  to  the  next  nephew,  and  so  on,  through  all  her 
Illations ;  and  she  gave  most  anxious  directions  about  cer- 
^^  paintings  and  articles  of  taste,  which  she  desired  should 
go^  according  to  her  expression,  as  heir-looms,  with  the 
ficdes-street  property ;  nothing  could  be  more  distinct  than 
'the  language  of  the  bequest.     Then  followed  the  disposition 
of  the  Abbey-street  houses,  which  she  gave  in  the  first  in- 
8ta,nce  to  the  one  of  the  nephews,  to  whom  she  had  given 
the  first  remainder  in  the  former  property,  with  similar  re- 
niAinders  over,  but  including  the  nephew,  the  first  taker  of 
the  Eccles-street  property.     Having  made  these  arrange- 
ments, the  testatrix,  some  time  afterwards,  executed  a  codi- 
cil^ and  referring  to  the  two  devises  of  the  houses  in  Eccles- 
street  and  Abbey-street  to  the  nephews,  to  whom  she  had 
given  them  for  life,  she  certainly  does  not  go  on  to  men- 
tion the  subsequent  remainders  which  she  had  limited,  but 
It  is  manifest  she  took  the  first  limitation  of  each  property, 
*8  representing  the  whole  line  of  limitations.    Taking  then 
^^^ch  first  devisee,  as  the  head  representing  the  entire  series, 
^he  says,  I  mean  to  change  this  disposition,  and  as  to  the  pro- 
perty by  my  will  bequeathed  to  my  nephew  Francis,  I  now 
S^ve  it  to  my  nephew  Richard,  his  heirs,  executors,  admi- 
x^istiators,  and  assigns ;  and  in  like  manner,  I  give  to  my 
nephew  Francis,  his  heirs,  executors,  administrators,  and 
•••"gus,  the  property  I  had  bequeathed  to  Richard.     It  was 
^'S^W  that  the  testatrix  had  not  revoked  all  the  gifts  of 
**^e^  houses ;  I  agree  she  did  not  do  so  in  express  terms, 

l2 
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but  she  considered  one  gift  as  representing  all,  and  said  i 
effect,  generally,  I  revoke  those  benefits  which  I  had  coi 
ferred  by  my  will,  and  make  a  new  disposition   in  lii 
thereof.     Suppose,   that  instead   of  using  any  words 
revocation,  she  had  simply  made  the  new  disposition  ai 
said,  "  I  now  give  the  property,  which  I  before  gave 
the  devisee  of  the  Abbey-street  houses,  to  the  devisee 
the  Eccles-street  houses,  his  heirs,  executors,  &c.  (usii 
the  latter  words,  because  the  bequest  consisted  partly 
real  and  partly  of  personal  estate),  must  I  not  have  hel 
that  the  latter  took   the  whole  estate  in  the  subject 
the  gift  ?     I  am  not  at  liberty  to  submit  to  mere  conjectu 
the  interpretation  of  wills,  it  is  my  duty  to  give  to  expre 
dispositions  the  effect,  which  the  law  attributes  to  thej 
unless  some  different  meaning  of  the  testator  can  be  point; 
out. 


I  have  been  referred  to  cases  in  which  the  word  ^^  heir 
was  held  to  mean  ^^ issue;"  but  in  all  those  cases,  th^ 
were  words  in  the  will  to  show  that  the  word  "  heirs"  w 
used  in  that  sense,  and  by  which  it  could  be  so  interpretec 
but  where  on  the  face  of  this  codicil  can  you  show  me  an 
thing  to  justify  the  interpretation,  which  is  sought  to  b 
put  upon  these  devises?  Independently  of  the  intentica 
of  a  testator,  I  must  give  to  his  words  the  import,  which  tb 
law  attaches  to  them.  Now  the  law  says,  that  a  gift  to 
man  and  his  heirs,  is  a  gift  in  fee  simple.  How  can  I,  i 
opposition  to  this  rule  of  law,  say,  that  in  this  case,  thes 
words  mean  a  life-estate  only  ?  And  this  too,  when  from  th 
whole  frame  of  the  will,  I  see  that  the  testatrix  knew  pei 
fectly  well  how  to  guard  her  dispositions  and  express  he 
meaning.  Nor  is  there  anything  untechnical  in  the  codicil 
»he  might,  it  is  true,  have  added  to  her  sentence,  ^^  and  al 


Johnston. 
Judi/ment*^ 
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lemaiDders  expectant  thereon/'  but  the  omission  of  these  1842. 
words  does  not  raise  the  slightest  doubt  in  my  mind,  as  to  murray 
her  intention.  She  had  altered  the  entire  scheme  of  her 
bounty,  and  she  has  expressed  what  she  intended.  Looking 
at  the  nature  of  her  property,  she  probably  saw  the  folly  of 
tying  it  up,  as  she  had  done  by  her  will,  in  a  strict  settle- 
ment. In  her  will,  she  had  made  no  express  mention  of  her 
jewels,  but  she  no  doubt  considered  them  as  included  in  the 
general  disposition  of  the  articles  in  the  houses.  In  the 
codicil  there  is  an  exception  of  the  jewels,  which  shows  an 
intention  to  change  the  disposition  of  her  will  in  that  respect 
also,  for  she  disposes  of  those  jewels  absolutely  to  another 
person. 

As  to  the  case  cited,  Philipps  v.  Allen{a)^  I  think  it  was 
rightly  decided  upon  the  effect  of  the  word  "  estate ;"  but  it 
was  a  much  more  difficult  case  than  the  present,  for  here 
are  words  of  inheritance,  which  in  that  case  were  wanting. 
There  they  had  to  arrive  at  the  conclusion  by  construc- 
tion. As  to  the  argument,  that  a  literal  construction  of 
these  instruments  would  only  give  estates  pur  outer  vie,  I 
^  not  obliged  to  adopt  an  absurd  and  inconsistent  con- 
action,  when  one  that  is  plain,  reasonable,  and  consistent 
B  open  to  me.  The  case  has  been  very  well  argued,  but 
^t  is  perfectly  free  from  doubt,  and  the  exceptions  must  be 
overruled,  but  without  costs,  as  the  bill  has  been  filed  to 
ohtain  the  opinion  of  the  Court  on  the  will  and  codicil  for 
4«  direction  of  the  trustees. 

in)  7  Sim.  446. 
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tiff,after  baring  -^  HE  bill  in  this  cause  was  filed  for  a  partition ;  on  the  ^0 
^mertfl^e-  of  August,  Jane  Roberts  J  one  of  the  Defendants,  answered 
ed^hi^buT^Md  ^"  *^®  6th  of  October  exceptions  were  taken  by  the  Plaiatii 
then  obtained    to  the  answers  of  several  of  the  Defendants,  and  amonfi 

an  order  at  the  '  o 

Rolls  for  u-      Others,  to  that  of  the  Defendant  Jon^iZoftert^.    On  the  13th 

berty  to  argue 

the  exceptions,  of  October  the  Plaintiff  amended  his  bill.  The  order  to 
ing  the  amend-  amend  was  in  this  form.  It  recited,  that  exceptions  had  been 
Co^,'on  ap.  taken  to  the  answers  of  Anne  M^Creightf  John  M^Creighlj 
fhePUdntiff to  ^^*  *^^'»  ^^^  without  referring  to  the  exceptions  to  the 
pay  the  costs  of  answer  oi  Jane  Roberts,  it  ordered,   that  the  said  I>e- 

the  motion  at  ' 

the  Rolls,  and    fendants  should  answer  the  amendments  and  the  sfdd  ex- 

of  the  excep- 
tions, and  the    ceptionS. 
Defendant  to 
answer  the 

Md  so  much 'of  The  Plaintiff  having  amended,  issued  a  summons  to  ha-V 
biUaTrMnained  ^hc  exceptions  to  the  auswer  ofJon^jRo&^rto  argued  ^  ^ 
wUhi^rir^'  was  insisted  on  her  part,  that  they  had  been  waived  by  tb 
Plaintiff's  amendments.  The  Master  was  of  this  opinioi 
but  extended  the  time  in  order  to  give  the  Plaintiff  libeX"t 
to  apply  to  the  Court  for  leave  to  argue  the  exceptions. 

The  Plaintiff  accordingly  having  applied  to  the  Court  ^ 
the  3rd  of  November,  an  order  was  pronounced  at  the  Ro^ 
by  his  Honor,  *^  that  the  Plaintiff  should  be  at  liberty" 
argue  the  exceptions  taken  to  the  answer  of  the  Defers 
ant  Jane  Roberts^  widow,  notwithstanding  her  havi^ 
amended  the  bill  in  this  cause  under  the  order  of  the  1^ 
of  October,  1842." 

The  Defendant  Jane  Roberts  now  moved  to  dischai — 
his  Honor's  order. 


within  six 
weeks. 
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Mr-^    Serjeant  Warren  and  Mr.  li.  Andrews  for  Jane 

"l^e  Plaintiff  in  this  case  is  clearly  irregular.     It  is  quite 
«etded,  that  when  a  Plaintiff  amends  his  bill,  such  amend- 
ment is  a  waiver  of  the  exceptions,  Taylor  v.  fVrench(a) : 
Lord  Eldon  there  said,  <<  that  the  mere  addition  of  a  De- 
fendant, no  new  matter,  requiring  no  farther  answer,  was 
^  excepted  case."     Here  the  amendments  are  material, 
^d  refer  distinctly  to  the  Defendant  Roberts :  for  the  order 
of  the  13th  of  October  requires,  ^<  the  said  Defendants" 
to    answer  the  amendments  and  the  exceptions.     If  the 
Plaintiff  wished  to  retain  his  exceptions,  he  should  have 
made  a  special  application  for  liberty  to  amend  without  pre- 
judice to  the  exceptions,  Jacob  v.  Hall(b\  De  La  Torre  v. 
3^r7iales(c) ;  and  even  so,  unless  the  amendments  were 
nerely  formal,  the  application  would  not  have  been  granted. 
In  DeLa  Torre  v.  Bernalesy  the  amendments  only  went  to 
tlie  prayer  of  process,  and  therefore  required  no  further 
answer.     But  independently  of  this,  there  is  the  general 
rule  of  the  13th  of  June,  1730(d),  which  provides,  that 
where  a  party  moves  to  amend  his  bill,  and  by  the  amend- 
ment requires  a  further  answer,  any  exceptions  which  may 
have  been  taken  to  the  original  bill  are  thereby  waived. 
This  rule  is  still  in  force,  and  ought  not  to  be  altered  in  a 
pendbg  suit,  Leybum  v.  Green{e). 


1842. 
t  ; 

BuBHOUcns 
p. 

M'lLVEEIf. 

Argument » 


(«)»Ve8.816. 

^*)  12  Yes.  458. 

W4Madd.396. 

fO  Oen.  Order,  13th  of  June, 

/?30 ^c.  Lo^^j  ChanceUor  declares 

^^  a,  general  rule,  that  where 

J***^  moves  to  amend  his  bill, 

"y  ^hich  amendment  a  further 

•"*Wer  5g  required,  if  any  excep- 

b©  taken  to  the  answer  to  the 


orig^inal  bill,  the  moving  to  amend 
the  bill  waives  the  exceptions,  and 
the  party  must  pay  the  costs  of 
the  exceptions ;  and  the  party  is  not 
only  to  answer  the  amendments, 
but  all  such  parts  of  the  bill  as  were 
not  before  answered.'*— Smith's 
Rules,  p.  79. 
(e)  2  Russ.  577. 
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V. 

M'Ilveen. 
Argument. 


Mr.  5.  B.MtUer  in  support  of  the  order. 

The  general  practice  is,  it  is  true,  such  as  it  is  stated 
be  at  the  other  side :  but  is  this  Court  so  fettered,  as  ^a 
to  be  at  liberty  to  vary  from  even  a  settled  practice,  if  "Ci 
justice  of  the  case  requires  it?  In  O' Grady  v.  Barry C^a 
Sir  Michael  O'Loyhlen  held,  that  the  Court  could  dis- 
pense with  the  strict  observance  of  even  its  General  Orders. 
In  this  case  his  Honor  exercised  a  discretion  in  granting 
the  order  in  question,  and  the  present  application  is  in 
point  of  iact  an  appeal  from  an  alleged  undue  exercise  oi 
that  discretion.  This  case  is  not  within  the  rule  of  the  13th 
of  June,  1730,  for  the  Defendant,  Jane  Roberts^  was  not 
required  to  answer  the  amendments.  The  cases  of  Taylor 
V.  Wrench  and  Jacob  v.  HaU  do  not  apply,  for  there  th< 
exceptions  were  after  the  amendments.  De  La  Torre  v 
Bernales  was  an  injunction  case,  where  the  Plaintiff  i 
bound  to  put  his  case  upon  the  record  in  the  first  ii 
stance,  Leybum  v.  Green{b) ;  and  it  is  in  such  cases,  ekX\ 
in  such  only,  that  the  rule  is  strictly  adhered  to,  Dixon^ 
Itedtnond(c). 


Judgment, 


The  Lord  Chancellor : — 

It  is  quite  true,  as  a  general  rule,  that  the  Plaintiff,  ' 
amending  his  bill,  waives  his  exceptions  to  the  answer ;  t:^ 
any  difficulty  which  might  exist  is  provided  for  by  fc 
order  of  June,  1730  ;  for  under  that  order  the  Defendant::^ 
bound  ^^  to  answer  not  only  the  amendments,  but  all  si^- 
parts  of  the  bill  as  were  not  before  answered."  How  th*^ 
can  the  Plaintiff  be  damnified  ?     He  seeks  to  be  at  libe^ 


(«)   1  Ir.  Eq.  Rep.  11. 
(6)  2  Russ.  577. 


(c)  2Sch.  &  L.J  15. 
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to  argue  the  exceptions.     But  if  the  exceptions  be  good,        l«42. 


under  the  general  order  the  Defendant  would  be  obliged  to    Bubroughs 
answer  such  parts  of  the  bill  as  she  had  left  unanswered.     m*Ii.v£en. 
It  is  said,  that  this  Defendant,  Jane  Roberts^  was  not  re-     judgment. 
quired  to  answer  the  amendments ;  and  no  doubt  there  is 
some  ambiguity  in  the  order  of  the  13th  of  October,  whe- 
ther the  words  "  said  Defendants"  apply  generally  to  all 
the  Defendants,  or  to  those  only  who  are  previously  men- 
tioned in  the  body  of  the  order.     If  the  order  did  not  ap- 
ply to  her,  then  the  exceptions  are  untouched ;  but  if  it  did, 
then  the  exceptions  are  waived ;  but  still  under  the  general 
order  she  would  be  compelled  to  answer  the  matter  of  the 
exceptions.     However,  I  think  the  only  question  at  pre- 
sent is,  what  course  is  now  to  be  adopted,  in  order  to  put 
all  parties  right.     Let  the  Plaintiff  pay  the  costs  of  the 
exceptions,  and  the  costs  of  the  motion  at  the  Rolls,  so  far  as 
It  lelates  to  this  Defendant,  and  let  her  answer  within  six 
weeks  the  amended  bill,  and  so  much  of  the  original  bill 
as  remains  unanswered  ;  and  let  there  be  no  costs  upon  this 
motion. 


Let  the  Plaintiff  pay  to  the  Defendant,  Jane  Roberts^  so 
iQUch  of  the  costs  of  the  application  at  the  Rolls  as  relates 
to  the  said  Defendant,  and  also  the  costs  of  the  exceptions ; 
sod  let  the  said  Defendant,  Jane  Roberts^  pursuant  to  the 
general  order  bearing  date  the  13th  of  June,  1730,  answer 
the  amended  bill,  and  so  much  of  the  original  bill  as  re- 
oudns  unanswered,  within  six  weeks  from  the  date  of  this 
order.  No  costs  upon  this  motion  to  either  party.  The 
deposit  to  be  returned  to  the  said  Defendant's  solicitor. 

Reg.  Lib.,  1842,  fol.  157. 


Order. 
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DRINAN  r.  MANNIX. 


Biu  by  tkfeme    1  HIS  was  an  appeal  from  an  order  of  the  Master  oE*  tie 

cover/ and  her     -p   n 
infant  chUdren,  ^OilB. 
the  same  per- 
son being  the 

next  friend  of       The  bill  in  this  case  was  filed  on  the  3rd  of  August, 

the  married 

woman  and  the  1842,  by  Mrs.  Elizabeth  Drinany  the  wife  oiJohn  Andrew 

minors.     The 

biU  was  filed     Drinan^  and  her  infiuit  children,  Charles^  Elizabeth^  Mari/ 

in  the  Tacation ; 

and  within  the  Anne^  and  Teresa  Drinan^  against  Charlotte  Manmy 

time  prescribed    -rv^a  -a^         .  ■%  i^i 

bj  the  general  *fohn  Andrew  ManmXf  and  several  others. 

rules,  the  De- 
fendant filed  a 

demurrer,  and       Georoe  DrinaUj  bv  whom  Mrs.  Elizabeth  Drinan  roed 

senred  a  notice  ^  ' 

on  the  same      as  her  next  Mend,  was  also  the  next  friend  of  the  minor 

day,  apprising 

the  PWntififs,    co-Plaintiffs. 

that  the  demur- 
rer was  filed 

dice  to  thT'"*  On  the  19th  of  August  the  Defendant  Charlotte  Manni^ 
fradl^ttomw  *PPe^^  «"id  ^^  ^e  3rd  of  September  she  demurred  to 
™'?'^£V^*    the  Plaintiffs'  bill;  and  at  the  same  time  served  a  notice 

Plainti£fiB  to  ' 

gire  security     on  the  Plaintiffs,  that  the  demurrer  was  filed  without  pr^* 

for  costs: — 

Held,  that  by    judicc  to  her  right  to  move  to  compel  the  next  friend    ^ 

the  filing  of  the    ,  ,     .  /^ 

demurrer,  the  the  feme  coverty  Mrs.  Drinanj  and  the  minor  co-Plain ti^^ 
the  piainUffiMto  ^^  P^®  Security  for  costs ;  and  that  she  would  apply  to  tl» 
f^\'^^     Court  for  an  order  to  that  effect. 

not  lost. 
J7e/<falso, 

notwithstand-        On  the  12th  of  November  a  motion  was  according' 

ing  that  the  ^     ^  ^^^ 

same  person  is  made  at  the  Rolls,  that  the  Plaintiffs'  proceedings  in  <^  ^ 

next  friend  *®  ,       -  ,  -^ 

theinfimtsand   causc  should  be  Stayed,  until  the  next  friend  of  the  Pla.^ 

tike  feMe  cowrtf     .i^Ti..      •»•»%.  i         «  i  .i  .      -^ 

that  the  Court  tiff,  Elizabeth  Drinan,  be  changed,  or  secunty  be  giv*^ 

will  compel  the  ^ 
PlainUflfs  to        ^^^  COStS. 
giye  security 
for  costs. 

The  form  of  the  order  in  such  a  case,  is  that  the  proceedings  be  stayed,  until  the  n^ 
friend  of  the /erne  covert  be  changed,  or  security  for  costs  be  giren. 
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The  motion  was  grounded  upon  an  affidavit,  stating  the 

Ivency  of  the  prochein  atnit  George  Drinan  ;  and  this 

fmet  not  having  been  denied  by  the  Plaintiffs,  his  Honor 

vras  pleased  to  order,  that  the  further  proceedings  in  the 

cause  should  be  stayed,  until  the  next  friend  of  the  Plaintiff, 

EUzabeih  Drinan^  should  give  security  for  costs(a).   From 

Urn  order  the  Plaintifib  appealed. 


1842. 


(^)  See  the  report  of  the  case  at 
^  ^11«,  in  5  Ir.  Eq.  Rep.  162. 
^*i  2  Dick.  765;  see  2  P.  Wms. 


(c)  lSim.&S.  101. 
{d)  I  Keen,  119. 
{e)  8  Sim.  74. 


DaiNAif 

V. 

Mamhix. 


Statement. 


Mr.  Piffot  and  Mr.  Haig  for  the  Appellants.  Afynment. 

It  is  quite  settled,  that  the  poverty  of  the  next  friend  of 
an  infiEmt  Plaintiff  is  no  gpround  for  compelling  such  next 
friend  to  give  security  for  costs ;  Squirel  v.  Squirel{b)^ 
Dixvenpori  v.  Davenport{c)j  Fellows  v.  Barrett{d)f  Mur- 
fell  V.  Clapham{e).     The  peculiarity  of  the  present  case 
isy  that  the  prochein  ami  of  the  infant  co-Plaintiffs  is  also 
^^  prochein  ami  of  the  married  woman,  who  is  the  mother 
of  the  minors :  if  the  order  of  the  Court  below  is  supported, 
it  ^11  inflict  an  injury  on  the  minors,  for  it  amounts  to  this, 
that  the  circumstance  of  the  mother  being  joined  as  a  co- 
E^laintiff,  has  imposed  an  obligation  upon  the  mutual  next 
friend  of  both  parties,  whidi  otherwise  clearly  did  not 
exist.     The  suit  is  one  instituted  for  the  benefit  of  the  in- 
fants, and  the  fact  of  thdr  mother,  their  natural  guardian, 
being  joined  with  them,  ought  to  satisfy  the  Court  of  the 
pit>priety  of  the  proceedings.     Why  then  should  the  Court 
festen  on  this  very  circumstance  to  work  them  an  injury, 
&nd  to  confer  a  benefit  on  the  other  side.     If  the  suit  has 
not  been  instituted  for  the  benefit  of  the  infants,  the  Court 
^^  ioterfere  by  ordering  the  bill  to  be  taken  off  the  file. 
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Walker  v.  El8e{a) ;  or  by  directing  an  inquiry  whether  the 
suit  is  for  the  benefit  of  the  infants,  and  if  so,  whether  the 
next  friend  is  a  proper  person  to  conduct  it,  NalderYm 
Hawktns{b)f  Robinson  v.  Stone{c)  ;  but  it  never  interferes 
where  there  are  minor  Plaintiffs,,  by  staying  the  proceed- 
ings until  security  for  costs  is  given.  His  Honor's  deci- 
sion was  founded  on  Pennington  v.  Alvin(d)  ;  but  that  is  a^ 
solitary  case,  and  altogether  dissimilar  from  the  present ; 
for  there  the  suit  was  substantially  the  suit  of  the  Jhme 
covert;  and  in  addition  to  this  circumstance,  Sir  John 
Leach  seems  to  have  been  influenced  by  the  nature  of  the 
suit,  which  he  characterizes  as  being  ^^  a  gross  case/'  In 
the  present  case  it  is  not  attempted  to  bring  any  charge 
against  the  moral  character  of  the  next  friend ;  it  is  not  even 
alleged  that  the  suit  is  an  improper  one.  In  addition  to 
these  objections  to  the  order,  it  is  settled,  that  where  there 
is  a  Plaintiff  upon  the  record,  as  against  whom  the  De- 
fendant is  not  entitled  to  an  order  to  give  security  for  costs, 
for  instance,  where  there  are  two  co-Plaintiffs,  one  of  whom 
is  within  the  jurisdiction,  and  the  other  is  resident  abroad, 
that  the  right  is  gone.  Walker  v.  Easterby(e) ;  and  the  same 
rule  prevails  at  law,  M^Connell  \.John8ton{f)^  Anony^ 
mou8{g\  Doe  A.Bawden  v.  Roe(h).  Here  there  is  a  Plaintiff 
against  them,  the  Defendants  are  not  entitled  to  security  for 
costs,  and  therefore,  according  to  this  principle,  the  order 
cannot  be  supported. 


But  there  is  a  still  further  objection,  which  the  Plaintiffs 
are  entitled  to  rely  upon.     It  is  quite  established  that  the 


(a)  7  Sim.  234. 
(ft)  2  M)lne  &  K.  24.3. 
(c)  C.  P.  Coop.  369. 
(^  I  Sim.  &  S.  264. 


(e)  6  Ves.  612. 
(/)  1  East,  4.30. 
(^)2Tyrw.  167. 
(/O  1  Hodges,  315. 
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nght  to  move  for  security  for  costs  is  lost  by  the  party 
taking  a  step,  Groves  v,  Blake(a)y  Robinson  v.  Bradley{b)y 
Onge  v.  Tumlock{c)y  Watson  y.Pim(d)i  Eyre  v.  Dwyer{e). 
In  this  case  the  Defendants  filed  their  demurrer  on  the  3rd 
of  September ;  giving  notice  no  doubt  at  the  same  time, 
that  the  demurrer  was  filed  without  prejudice  to  the  right  to 
make  the  present  application.  Nevertheless  it  was  a  step, 
and  one,  which  compelled  the  Plaintiffs  to  take  another  step, 
for  they  were  obliged  by  the  terms  of  the  general  rule  to 
set  down  the  demurrer  for  argument ;  according,  therefore, 
to  all  the  authorities,  the  application,  which  is  one  of  strict 
light,  was  too  late,  and  the  order  consequently  must  be  re- 
teised.  In  point  of  form  too  the  order  b  incorrect,  as  it 
ought  to  have  given  the  Plaintiffs  the  option  of  giving 
security  for  costs,  or  having  the  next  friend  changed,  and 
t  new  one  substituted  in  his  place,  Witts  v.  Campbell^f)^ 
Davenport  v.  Davenport{g). 

Mr.  Serjeant  Warren  and  Mr,  Orpen  in  support  of  the 
order. 

The  point  of  waiver,  which  is  here  insisted  upon,  cannot 
^  sustained.    The  Defendant  was  obliged  to  take  the  step, 
^Mch  is  now  relied  upon,  by  reason  of  the  Plaintiff's  own 
^f  in  filing  this  bill  in  the  vacation,  when  the  Court  was 
'^^t  sitting.     By  the  general  rule  of  the  Court,  the  Defend- 
ant had  only  a  limited  time,  within  which  she  could  de- 
*^^*i'.    It  was  not  possible  at  any  time  after  the  filing  of  the 
^^1?  and  before  the  demurrer,  to  make  any  application  to 
^^  Court;  but  she^did  every  thing  that  lay  in  her  power. 


1842. 


C«»)  1  Hog.  359. 

C*>  4LawRec.  N.  S.  9. 
C<?)   Beatty,341. 
^O   Sta88e&S.642. 


(e)  Sausse  &  S.  653. 
(/)  12  Ves.  493. 
(g)  lSim.&S.  101. 


DaiNAN 

Mannix. 
Arguments 
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namely,  by  accompanying  the  demurrer  with  a  notice  to  the 
effect,  that  it  was  not  to  be  held  to  prejudice  her  right  to 
compel  the  Plaintifis  to  give  security  for  costs.  Formeriy 
such  an  order  could  have  been  obtained  at  any  time ;  but  this 
was  altered  by  Lord  TTiurloWy  Ananymaus(a) ;  and  in  a  later 
case.  Weeks  v.  Cole{b)y  Lord  Eldan  stated,  that  the  De- 
fendant should  apply  <<  as  soon  as  there  is  any  occasion.** 
The  cases  of  Elliott  v.  Grattan  referred  to  in  Groves  v. 
Blake{c)j  Robinson  y.  Bradley{d)j  and  Stackpoole  y.  Cf  CaU 
laghan{e)j  are  authorities  to  show  that  the  Defendant  is 
in  time.  Assuming  then  that  Defendant  has  not  waived 
her  right  to  compel  the  Plaintiffs  to  give  the  required  secu- 
rity, Pennington  v.  Alvin  is  a  direct  authority  on  the  general 
question  now  before  the  Court ;  and  that  case  establishes 
this  that  the  liability  of  the  next  firiend  of  a  feme  covert 
to  give  security  for  costs  cannot  be  avoided  by  joining  in- 
fants as  co-Plaintiffs  with  the  married  woman,  and  adopting^ 
the  same  next  friend.  It  is  said  at  the  other  side,  that  ir 
there  are  co- Plaintiffs,  against  whom  the  Defendant  is  nat 
entitled  to  carry  an  order  for  security  for  costs,  the  right  ge- 
nerally is  gone,  and  Walker  y.Easterbyi/)^  and  some  cases 
at  law  in  support  of  this  principle,  were  cited.  But  in 
Walker  v.  Easterhy^  the  co-Plaintiff,  who  was  responsible 
for  costs,  was  solvent ;  and  the  rule  cannot  be  pushed  so 
fiir  as  this,  that  even  if  the  co-Plaintiff,  against  whom  the 
right  does  not  exist,  is  a  pauper,  nevertheless  the  Defend- 
ants are  not  entitled  to  have  the  security.  In  Winthorp  ^' 
Royal  Exckange  Assurance  Company(ff)y  Lord  Hardwicf^^'* 
in  refusing  an  order  of  this  nature,  explains  the  reason    ^ 


(a)  10  Ves.  287. 
C&)  14  Ves.  518. 
(c)  I  Hog.  359, 360. 
(rf)  4  Law  Rec.  N.  S.  11. 


(0  1  Ball  &  B.  566. 
(J)Q\es.  612. 
{g)  1  Dick.  282. 


CASES  IN  CHANCERY.  159 

the  rule  referred  to,  because  he  says,  "  there  was  one  of  1B42. 

the  Plaintifis  living  in  England,  who  would  be  always  liable  Dbinak 

to  the  costs,  and  there  was  no  evidence  before  him  of  the  Manniz. 

inability  of  such  Plaintiff  to  answer  them."  Ar^i^iH^. 


The  Lord  Chancellor: —  Judgment, 

The  judgment  of  his  Honor  turns  altogether  upon  the 

question,  whether  such  a  step  had  been  taken,  as  prevented 

the  party  from  applying  for  security  for  costs.     I  entirely 

agree  with  the  Master  of  the  Rolb  on  this  point.     It  is 

id,  that  the  motion  ought  to  have  been  made  before  the 

demurrer  was  put  in.    No  doubt  the  general  rule  is  so ;  but 

the  situation,  in  which  the  parties  were,  furnishes,  I  think,  a 

sufficient  excuse  for  not  complying  with  that  rule.     The 

IhU  was  filed  in  vacation ;  the  Defendant  could  not  then 

^)ply  to  the  Court,  that  the  Plaintiffs  should  give  security 

for  costs ;  but  he  complied  with  the  rule  as  far  as  he  could, 

^•9  by  giving  notice  at  the  time,  when  the  demurrer  was 

^,  that  he  would  apply  to  the  Court  that  the  Plaintiffs 

should  be  compelled  to  give  security  for  costs.     I  cannot 

*^  how  he  could  have  acted  more  properly,  for  the  rule  of 

^  Court  compelled  him  to  take  a  step :  it  was,  therefore, 

^t  his  £Biult.     Why  did  the  Plaintiffs  wait  until  the  vaca- 

^n  had  commenced  to  file  their  bill  ?     I  think  that  the 

^^^e  18  not  bound  by  any  authority,  and  that  the  right  to 

^^^e  the  present  application  hast  not  been  lost. 

A  question  then  of  a  different  nature  arises,  and  one  of 

^^>i»8iderable  importance.     The  same  person  is  the  next 

•  '^cnd  oi  the  feme  covert  and  also  of  the  infant  Plaintiffs; 

^^d  the  only  ground,  which  has  been  stated  for  the  present 

hitler,  is  the  want  of  ability  in  the  next  friend  to  pay  the 
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costs,  if  any  should  be  awarded  against  him.     This        j 
been  established.     It  is  sworn  to  on  one  side,  and  not   €^ 
nied  by  the  other.     Now  it  is  perfectly  settled,  that  as  r^ 
gards  the  next  friend  of  an  infant  Plaintiff,  that  objectioii 
cannot  be  maintained.     Therefore,  as  &r  as  the  party  u 
the  next  friend  of  the  infants,  the  Defendant  has  no  right 
to  call  for  a  security  for  costs.    But  then  it  is  said,  that  in 
his  character  of  next  friend  to  the  feme  covert^  the  Defend- 
ant has  clearly  such  a  right ;  and  that  the  rule  has  been 
so  laid  down  in  Pennington  y.Almn(a\  by  Sir  JbAn  Leack, 
who  understood  the  rules  and  practice  of  the  Court,  as  well 
as  any  jndge  who  ever  presided  in  a  Court  of  Equity.  The 
difficulty  arises  from  all  the  Plaintiffs  having  the  same  p»- 
son  as  next  friend.     As  next  friend  for  the  infants  he  can- 
not be  required  to  give  security  for  costs.     Can  he  then  as 
next  friend  for  the^iwe  covert  be  called  upon  for  such  se- 
curity ?     If  a  Plaintiff  be  out  of  the  jurisdiction,  he  mast 
give  security  for  costs,  although  he  may  be  perfectly  solvent, 
because  there  is  no  remedy  against  the  person.     But  if  the 
Plaintiff  be  within  the  jurisdiction,  although  utterly  insol— 
vent,  the  Court  will  not  require  him  to  g^ve  security,  be- 
cause then  there  is  a  remedy  against  the  person.     But  th^ 
rule  in  the  case  ofsijeme  covert^  suing  by  her  next  friend^ 
who  has  himself  no  interest  in  the  suit,  is,  that  securit>^ 
must  be  given.     If  the  wife  had  had  a  different  next  friend, 
there  would  have  been  no  doubt.    As  I  understood  the  argu- 
ment as  first  opened,  the  Plaintiffs  were  rather  endeavour- 
ing to  obtain  a  variation  of  the  order  than  to  discharge  it 
altogether.    It  was  urged,  that  the  cause  should  be  stopped 
as  against  one  of  the  co-Plaintiffs,  and  not  against  the 
other.     But  that  would  be  impossible.     The  proceedings 
cannot  be  stayed  as  against  the  Jeme  covert^  and  the  in£Emts 


(a)  1  Sim.  &  S.  264. 
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i^o^^  to  proceed.  The  order,  therefore,  is  either  right 
OT  ^together  wrong.  The  question  then  arises,  will  the 
Comt  compel  the  Plaintiffs  to  give  security  for  costs  in  a 
case,  where  the  same  person  is  next  friend  to  both  infants 
^ijime  covert  f  My  opinion  is,  that  the  Court  will  do  so. 
1  must  treat  the  case,  as  if  there  were  two  separate  next 
fa'ends.  Pennington  v.Alvin  is  an  authority  to  that  effect. 
The  Vice- Chancellor  in  that  case  said,  ^^  I  should  hesitate 
much  before  I  called  upon  the  next  friend  of  an  infant  to 
pve  security  for  costs ;  for  any  person  may  file  a  bill  in  the 
Bame  of  an  in&nt.  But  the  suit  of  a  Jeme  covert  is  sub- 
stantially her  own  suit,  and  her  next  friend  is  selected  by 
W."  He  held  that  security  was  to  be  given  for  costs, 
apon  the  mere  gpround  of  its  being  the  suit  of  the  feme 
tocert.  If  that  be  so,  the  case  is  a  clear  authority  in  sup- 
port of  the  order  of  his  Honor  in  this  case.  The  order 
ihoold  be  varied  by  inserting  the  words  which  the  Plaintiffs 
BOW  require :  but  I  am  clearly  of  opinion,  that  the  Master 
tf  the  Rolls  would  have  so  varied  it,  had  he  been  asked. 
The  words,  therefore,  must  be  inserted,  and  let  there  be 
M  costs  on  either  side.  The  decision  of  the  Rolls  was 
V^te  right,  but  the  point  was  not  free  from  difficulty. 


1842. 


The  order  drawn  up  was  as  follows  : 

Ilefuse  the  motion  and  affirm  the  Rolls'  order :  and  let 

proceedings  in  this  cause  be  stayed  until  the  next  friend  of 

the  Plaintiff,  Elizabeth  Drinan  the  elder  in  this  suit,  be 

changed,  or  she  shall  give  security  for  costs.   Refer  it  to  the 

jfiaster  in  this  cause,  to  measure  the  amount  and  approve 

of  such  security.    No  costs  on  this  motion.    The  deposit  to 

le  returned  to  the  Plaintiff's  solicitor. 

Ref/.  Lib.  1842,  fol.  156. 


Dbinan 

V. 

Mannix. 
Judgment, 


Order. 
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The  ATTORNEY-GENERAL  v.  DRUMMOI 

Nov.  26. 

The  trustees  in   1  HE  facts  of  this  case  have  been  already  fully  rep< 

this  case  were 

aUowed  their  in  a  former  volume(a).     The  ease  was  reserved   for 

ftrnd.  judgment  until  the  result  of  the  decision  of  the  Hou 

refiised  to  di-  Lords  in  Lodj/  Hewley's  Case  was  known.     The  I 

ofthe  reutors  ^^^ving  by  their  decree  in  that  case,  in  the  month  of  Au 

to  be  taxed  as  |^^  confirmed  the  decisions  ofthe  Courts  below,  the  pn 

between  soli-  '  '  * 

dtor  andcUent.  casc  came  on  now  to  be  finally  disposed  of. 

Form  of  the  .^         r 

decree  in  such  

acase. 

Mr.  Serjeant  Warren^  Mr.  William  Brooke,  and  Mr. 
ward  Wright  on  the  part  of  the  relators,  applied  for  th< 
rection  of  the  Court  as  to  the  removal  of  the  trustees, 
the  period  from  which  the  account  was  to  be  dire< 
With  regard  to  the  costs  ofthe  suit,  even  though  trustee 
innocent,  yet  if  they  have  made  a  mistake,  which  has 
casioned  the  suit,  they  are  not  entitled  to  costs.  In  Z 
Hewley*s  Case  the  trustees  were  not  allowed  their  cost 

The  Solicitor--  General  and  Mr.  Holmes  for  the  Unita 
Trustees  contended,  that  they  were  entitled  to  costs.  ' 
question  on  the  construction  of  the  deed  was  one  of  < 
siderable  di£Bculty.  The  trustees  had  applied  the  fi 
for  a  long  period  of  time,  more  than  a  century,  and  witi 
objection,  in  a  manner,  which  the  Court  had  now,  it 
true,  decided  to  be  wrong ;  but  there  was  no  allegation 
they  had  not  been  acting  with  perfect  good  faith  :  at  m 
therefore,  it  was  an  error  of  judgment  on  their  part; 
one  in  which  the  present  trustees,  as  well  as  all  those  ^ 
preceded  them,  equally  shared. 

(a)  Vol.  i.  p.  353. 
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Mr.  Gibam,  Mr.  Greer,  Mr.  Butt,  and  Mr.   T.  R.         1842. 
Hennj  appeared  for  the  other  Defendants.  The  Attob- 

ret-Genebal 
r. 
Dbumhond. 

Judgment, 

Thb  Lord  Chancellor  : — 

It  seems  to  be  admitted,  that  one  set  of  the  trustees, 
those  who  are  Trinitarians,  are  to  have  their  costs.  But 
it  is  contended,  that  the  Unitarian  trustees  are  not  en- 
titled to  costs.  However,  it  appears  to  me,  that  it  would 
\>e  somewhat  difficult  to  draw  any  distinction  between  them. 
How  can  I  separate  them  ?  Am  I  now  to  inquire  in  what 
nanner  every  particular  trustee  voted  ?  They  all  joined  in 
tbe  distribution  of  the  fund  in  a  manner,  which  the  Court 
has  pronounced  to  be  a  breach  of  trust.  However,  I  do 
not  think  that  I  ought  to  refuse  the  trustees  their  costs  in 
tbe  present  case.  There  is  no  pretence  for  saying,  that 
Aey  were  influenced  by  any  improper  motives ;  nor  has 
tbere  been  any  attempt,  either  at  the  former  hearing,  or 
tqpoD  die  present  occasion,  to  cast  any  imputation  upon 
Aem.  The  endowment  was  a  very  early  one,  and  an 
^pnion  prevailed,  that  the  trust  was  general,  and  in- 
doded  all  dissenting  bodies,  both  Trinitarian  and  Uni- 
Wan.  The  sole  question  in  the  case  was,  whether  per- 
1^  professing  Unitarian  doctrines  were  entitled  to  partici- 
fite  in  the  trusts  of  the  deed  of  May,  1710.  I  have 
tbttdy  declared  my  opinion  to  be,  that  Unitarians  were 
M  within  the  benefit  of  the  trust,  and  that  a  breach  of 
^>M  has  consequently  been  committed.  No  doubt  the 
pDeod  role  is  as  it  has  been  stated  to  be,  that  a  trustee, 
p  who  sets  wrongly,  and  against  whom  there  has  been  a  de- 
■    cision,  18  not  entitled  to  costs.     But  it  can  hardly  be  said, 
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1042.        that  the  rule  applies  to  a  case  of  this  nature,  wher^ , 


Dbuumord. 
Judgment, 


The  Attob-    more  than  a  century,  the  funds  have  been  applied  £d  & 

ney-Genebal 

manner,  in  which  the  parties  are  now  found  fault  witi  for 
having  so  applied  them.  I  should  treat  the  present  trustees 
with  great  hardship,  if  I  were  now  to  decide  that  they  were 
not  entitled  to  their  costs,  when  all  their  predecessors  have 
escaped.  The  case  is  different  from  that  of  private  trus- 
tees, where  each  must  suffer  for  the  consequences  of  hi 
own  mistake.  Here  there  has  been  a  succession  of  trustees 
and  were  I  to  refuse  the  present  trustees  their  costs,  i 
would  be  in  fieict  to  visit  upon  them  individually  the  erro 
of  their  predecessors.  Again,  although  I  always  entex 
tained  a  very  decided  opinion  on  the  question,  yet 
cannot  venture  to  say,  that  there  was  no  doubt  in  tb 
case,  or  that  there  was  no  foundation  for  the  view  take 
by  the  trustees.  Besides,  there  has  not  been  an  ea 
elusive  misapplication  of  the  fund :  for  in  part  the  fun 
has  been  properly  applied,  and  so  fieir  the  trustees  wee 
right.  My  opinion  therefore  is,  that  under  the  circun: 
stances  of  the  case,  and  after  such  a  lapse  of  time,  th 
trustees  ought  to  have  their  costs  out  of  the  fund.  Th 
present  trustees  are  to  be  removed,  and  it  must  be  referre* 
to  the  Master  to  appoint  new  trustees  in  their  room, 
intend  to  follow  the  terms  of  the  decree  in  Lady  Hewky* 
Case  precbely.  The  account  must  go  from  the  filing  c 
the  information.  With  respect  to  any  payments  which  hav 
been  made  since  that  period  to  ministers  or  students,  i 
fact,  the  ordinary  expenditures  incurred  in  the  managemer 
of  the  trust  fund,  I  do  not  mean  that  they  shall  be  dis 
turbed.  The  100/.  per  annum,  which  has  been  hither^ 
paid  to  the  ministers  of  the  Strand-street  Chapel,  is  not  ' 
be  taken  into  the  account,  as  I  understand  that  an  bkz 
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mation  has  been  filed  respecting  that  fund.      The  decree         ^^2. 
must,  therefore,  contain  a  reservation  as  to  that  part  of  the   The  Attob- 

het-Genebal 

trust  fund.  r. 

_^^_^__  Dbummond. 

Mr.  Brooke^  on  a  subsequent  day,  applied  that  the  costs 
of  the  relators  should  be  taxed  as  between  solicitor  and 
client. 

Thb  Lord  Chancellor  refused  the  application,  ob- 
serving, that  under  the  general  order  the  taxation  would  go 
▼ery  much  upon  that  principle ;  and  that  if  a  special  direction 
were  now  given,  the  Master  would  think,  that  in  order  to 
carry  out  that  direction,  he  was  required  to  allow  extravagant 
charges.  His  Lordship  added,  that  though  in  this  case  he 
had  allowed  the  trustees  their  costs,  yet  that  it  was  not  to 
he  considered  as  a  precedent  in  every  case.  The  question 
Qpon  the  trust  was  now  decided ;  and  if  in  a  like  case,  the 
trustees  intended  to  come  in  and  oppose  a  similar  informa* 
tion,  they  should  do  so  upon  their  own  responsibility. 


Declare  that  ministers,  or  preachers,  of  what  is  com-  Decree. 
monly  called  Unitarian  belief  or  doctrines,  and  the  students 
sod  congregations,  and  other  persons  holding,  or  professing 
to  hold,  what  is  commonly  called  Unitarian  belief  or  doc- 
^eg,  are  not  fit  objects  of,  and  are  not  entitled  to  parti- 
cipate in  the  trusts  or  funds  created  by  the  deed  of  the 
Istof  May,  1710,  in  the  pleadings  mentioned:  Declare, 
^  the  Defendants,  the  Rev.  William  Hamilton  Drum- 
^^^ndj  Thomas  Wilsonj  John  Barton^  John  S.  Armstrong^ 
'^UUam  Drennanj  the  Rev.  Joseph  Hutton^  the  Rev. 
''^cf  Crawjbrd  Ledlie^  Nathaniel  Hone^  Brindley  Hone, 
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^^2'        Robert  Moore  Peikj  William  Bigger,  James  Ferrier,  tbe 
TnEATTOB.    Rev.  Samuel  SimpsoHj    Wittiam  Madden^  and  WiUkm 

VEr-GsHZBAL  1      1  1        T^  ^ 

o.  Wilson  Jameson,  and  also  the  Rev.  George  A.  Armstnmgi 

who,  as  successor  to  the  Rev.  James  Armstrong,  became 

**^^'  an  ex  officio  trustee  since  filing  the  informations  in  this  cause, 
be  removed  from  being  trustees  or  managers  of  the  saidcha 
rity.  Refer  it  to  Edward  Litton,  Esq.,  one  of  the  Masten 
to  appoint  proper  persons  to  be  trustees  or  managers  thereol 
in  the  room  of  the  several  Defendants  so  removed.  De 
clare  that  the  Defendants  severally  do,  or  such  of  them  a 
are  competent  so  to  do,  convey,  assign,  and  transfer  tb 
trust  estate  and  funds  belonging  to  the  said  charity  veste 
in  them,  with  the  approbation  of  the  said  Master,  to  sac 
new  trustees  so  to  be  appointed,  together  with  the  fiv 
other  trustees  not  hereby  removed,  namely,  the  Rei 
James  Homer,  the  Rev.  James  Carlisle,  William  Joh 
son,  George  A.  Proctor,  and  Joseph  Henry,  to,  and  for,  ao 
upon  the  several  trusts,  and  to  such  uses  as  are  expressc 
and  declared  of  and  concerning  the  same  in  and  by  tl 
said  trust  deed,  and  they  are  to  declare  the  trusts  there 
accordingly ;  and  such  conveyances  and  assignments  are 
be  settled  by  the  said  Master. 

Refer  it  to  the  said  Master  to  take  an  account  of  t 
rents  and  profits  of  the  said  charity  estates,  and  of  t 
funds  belonging  thereto,  received  by  the  Defendants, 
any  or  either  of  them,  or  by  their,  or  any  or  either  of  th 
order,  or  for  their,  or  any  or  either  of  their  use,  since  the  2i 
of  March,  1840.  Let  the  said  Defendants,  in  the  taking 
the  said  accounts,  have  credit  for  the  sum  of  21 1 1/.  1 U.  5 
being  the  amount  paid  by  them  as  exhibitions  to  studei 
grants  to  congregations  for  their  ministers,  investitures 
stock,  and  other  ordinary  expenditures  incurred  in  the  b 
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Btgement  of  the  said  trust  ftind,  since  said  last  mentioned  ,    10^'^- 

4y  up  to  this  period ;  and  let  the  balance,  if  any,  in  the  Thb  Attob- 

IfBY-GsilEBAL 

badi  of  the  said  Defendants,  be  lodged  in  the  Bank  of  «. 

Ill                1                   fi.1*                              •11              ••             r    ^  DhUMMOHD. 

Ireland,  to  the  credit  of  this  cause,  with  the  privity  of  the 


Accoootant-General  of  this  Court.     Let  the  said  Defend- 
ants have  also  credit  for  the  sum  of  92/.  Ids.  id.  per  annum, 
paid  by  them  to  the  ministers  of  Strand-^street,  Dublin,  con- 
gregation.    And  it  appearing  to  the  Court,  that  an  in- 
fannation  is  now  pending  in  this  Court  at  the  suit  of  the 
nid  relators,  respecting  the  meeting-house  and  premises  in 
Strand-street  in  the  pleadings  mentioned ;  and  respecting 
the  funds  and  properties  of  and   belonging   to   the   said 
8trand-«treet  cong^gation,  the  Court  is  pleased  to  pro- 
nounce no  decree  as  to  that  portion  of  the  trust  fund  for  the 
inresent,  and  to  direct,  that  the  same  annual  payment  shall 
be  continued  as  heretofore,  until  the  determination  of  such 
pending  suit.     Refer  it  to  the  Master  to  tax  all  parties 
their  costs.     Let  the  sum  of  3600/.,  Old  Three  and  a  Half 
per  Cent.  Government  Stock,  standing  in  the  names  of  the 
said  Nathaniel  Hone  and  TTiamas  Wilson^  be  transferred 
by  them,  the  said  Nathaniel  Hone  and  Thonias  Wilson^  to 
Ac  credit  of  this  cause,  with  the  privity  of  the  Account- 
^Jit-General,  with  liberty  to  the  said  relators,  and  also  for  the 
aeiferal  other  parties  to  apply  as  against  such  fund  for  the 
^<Ht8  hereby  directed  to  be  paid,  when  taxed  and  ascertained. 
'(^er  it  to  the  sidd  Master  to  appoint  a  proper  person  to 
be  receiver,  and  let  the  said  Master  be  at  liberty  to  make  a 
*®Parate  report  thereon.     Let  the  said  Defendants  bring 
^  and  lodge  in  the  said  Master's  Office,  all  books,  deeds, 
l^perB,  and  documents  in  their  possession  or  power  relating 
^  the  said  trust  funds  and  premises  comprised  in  the  said 
^^edofthe  1st  of  May,  1710,  in  the  pleadings  mentioned, 
^*^tl  which  are  set  forth  and  verified  in  the  schedule  referred 


Decree, 


168 


CASES  IN  CHANCERY. 


1842.        to  by  the  answer  of  the  said  Defendants,  trustees, 


The  Attob-    hereby  removed. 

ket-Gemebal 

e. 
Dbummond. 

Decree. 


Reg,  Lib.  87,  fol.  13, 


Nov.  25. 

Creditors  by 
judgment  and 
recognizance, 
although 
scheduled  to  a 
trust  deed,  ex- 
ecuted for  their 
payment,  are 
within  the  Ge- 
neral Order  of 
the  22nd  June, 
1842,  when  a 
suit  is  instituted 
in  this  court 
for  carrying 
into  execution 
the  terms  of 
such  deed  by 
sale. 


HARVEY  V.  LAWLOR(a). 

1  HE  bill  in  this  cause  was  filed  on  the  23rd  of  Sep 
1842,  for  the  purpose  of  carrying  into  execution,  ui 
directions  of  the  Court,  the  trusts  of  a  certain  dee 
2nd  of  May,  1842,  for  the  payment  of  the  debts  o 
rous  scheduled  creditors  of  the  Defendant,  Patrick  j 

It  appeared  by  the  pleadings,  that  Patrick  Lawl 
entitled  to  certain  lands  in  the  counties  of  Cork  and 
ford,  executed  a  mortgage  of  the  same,  bearing  dat< 
of  June,  1839,  to  Norman  Uniacke^  to  secure  an 
then  made  with  interest ;  and  afterwards  executed 
mortgage  of  the  same  lands,  bearing  date  the  28tl: 
cember,  1840,  to  Robert  Murray  and  Thomas 
Managers  of  the  Provincial  Bank  of  Ireland,  for  i 
pose  of  securing  a  further  advance  ;  that  the  Di 
Lawlor^  became  much  embarrassed  in  his  circums 
and  that  various  judgments  and  recognizances,  to  tl 
ber  of  twenty,  were  obtained  against,  and  entered  i 
him  for  securing  other  debts ;  that  on  the  2nd  of  Ma] 
conceiving  that  the  said  lands  would  be  sufficient 
payment  of  all  his  debts,  he  executed  the  deed 
2nd  of  May,  1842,  whereby  he  conveyed  the  said 
the  Plaintiff  upon  trust   to  sell  and  apply  the 


(d)  Ex  Relatione. 
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tHeireof  in  payment  of  all  his  creditors  by  mortgage,  judg- 
ment and  recognizance,  who  were  respectively  mentioned 
in  the  schedule  to  the  deed.     In  this  deed  was  contained  a 
proviso,  that  in  case  all  the  scheduled  creditors  would  not 
conse  in  under  the  deed,  or  that  the  produce  of  the  sales  of 
the  lands  would  not  extend  to  pay  them  all  in  full,  or  if  any 
difficulty  should  arise  in   the  execution  of  the  trusts,  it 
should  be  lawful  for  th6  Plaintiff  to  file  a  bill  for  the  pur- 
pose of  having  the  trusts  performed  under  the  sanction  of 
the  Court,  and  of  applying  the  produce  in  a  due  course  of 
priority.     Some  of  the  creditors  having  declined  to  execute 
the  deed,  and  others  having  taken  proceedings  for  the  reco- 
very of  their  debts,  and  a  sale  by  public  auction  of  the 
lands,  pursuant  to  advertisement,  having  proved  abortive, 
^e  present  bill  was  filed.     In  this  suit  the  mortgagees  and 
Ae  inheritor  only  were  made  parties  Defendants ;  and  the 
several  scheduled  judgment    and    recognizance  creditors 
l^Wng  been  served  with  the  notice  prescribed  by  the  Ge- 
neral Order  of  the  22nd  June,  1842,  in  reply,  stated,  that 
they  did  not  require  to  be  made  parties  under  those  circum- 
stances. 


1842. 


The  Attorney  GeneraljSLnd  Mr.  Jenkins,  for  the  Plaintiff, 

^Ught  a  decree  as  prayed.     The  terms  of  the  Order  of  the 

22nd  June,  1842,  were  very  general,  and  extended  to  such  a 

case  as  the  present ;  it  says,  whenever  in  a  suit  hereafter  to 

be  bstituted  for  the  sale  of  lands,  it  shall  appear  that  there 

1ft  any  judgment  or  recogpnizance,  which  would  or  ought  to  be 

&  charge  on,  or  in  any  manner  affect  such  land,  the  Plaintiff 

in  such  suit  may  cause  a  notice  to  be  served  upon  such 

judgment  and  recogpnizance  creditors  as  therein  mentioned. 

And  although,  in  general,  previous  to  the  making  of  this 


Haryet 

V. 

Lawlor. 
Statement. 


Argument. 
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Harvey 

V. 

Lawlob. 
Argument, 
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order,  where  creditors  are  scheduled  to  a  deed,  executed  for 
the  purpose  of  creating  a  trust  fund  for  their  payment,  they 
were  necessary  parties  ;  this  order  has  substituted  a  mor^ 
speedy  and  economical  mode  of  proceeding  against  theiiB- 
unless  they  require  to  be  made  Defendants,  in  which  case  I  '^ 
must  be  at  the  peril  of  costs. 


Mr.  Butt^  for  the  mortgagee,  Uniache. 

Mr.  Rogers,  for  the  mortgagees,  The  Provincial  Bank. 


Mr.  Savage,  for  the  Defendant,  Patrick  Lawlor. 


Decree.  The  Dccrcc  was  as  follows : — Let  the  trusts  of  the  indei^rr 

ture,  bearing  date  the  2nd  of  May,  1842,  in  the  pleadin^^ 
mentioned,  or  so  much  or  such  parts  of  them  as  are  no  ^ 
capable  of  taking  effect,  be  established  and  carried  in.  ^( 
effect  under  the  directions  of  this  Court  as  between  t  lie 
parties  who  have  executed  the  said  indenture.  Refer  it  to 
the  Master  to  take  an  account  of  the  several  lands  and  p^^*- 
mises  comprised  in  such  indenture ;  and  to  report  uncl« 
what  title  and  how  the  same  are  held  respectively,  and  i' 
whose  possession  the  said  lands  now  are.  And  also  to  t^^* 
an  account  of  the  rents  and  profits  thereof,  and  by  wh»  *^ 
received,  and  of  the  amount  of  head-rent,  and  other  c^^ 
goings  now  due  and  in  arrear,  for  and  in  respect  of  ^^ 
same,  and  of  the  costs,  charges,  and  expenses  properly  ^^^ 
necessarily  incurred  by  the  Plaintiff,  in  making  out  title 
the  several  lands  and  premises,  and  the  sale  thereof  in 
pleadings  mentioned,  and  of  preparing  the  said  indenture,  £ 
otherwise  in  relation  to  the  trusts  thereof,  including  the  co^^" 
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to  De  paid  by  the  Plaintiff  to  Henry  Bagge  in  the  pleadings        1S42. 
aanied,  and  the  sum  of  100/.  as  compensation  for  the  time  and      Hartet 
trouble  of  the  Plaintiff  in  the  premises,  for  acting  as  trustee  of     lawlob. 
the  said  indenture  of  the  2nd  of  May,  1842.  Let  an  account  be       £^t. 
taken  of  the  sum  due  to  the  Plaintiff  on  foot  of  the  judgment 
obtained  by  the  said  Henry  Bagge  against  the  Defendant, 
I^€x.trick  Lawlor,  in  the  Court  of  Common  Pleas  as  of  Tri- 
nit;j  Term,  1837,  for  the  sum  of  300/.  debt,  besides  costs ; 
aiit<3  also  an  account  of  the  several  debts  of  the  Defendant, 
F^€Mtrick  Lawlor,  comprised  in  the  schedule  annexed  to  the 
ssu.d  indenture,  and  of  what  is  now  due  and  owing  on  foot 
thereof  respectively  for  principal,  interest,  and  costs.     Let 
an  account  be  taken  of  all  charges  and  incumbrances  upon 
or  affecting  said  lands  and  premises,  or  any  part  thereof,  and 
let  the  Master  report  the  respective  priorities.      Let  all 
parties  have  all  just  and  fair  allowances,  and  reserve  all  fur- 
ther directions,  and  the  consideration  of  the  costs  of  thb 
cause  until  the  return  of  the  Master's  report. 

Reg.  Lib.  87,  fol.  8,  1842. 


MONTGOMERY  v.  SOUTHWELL. 


Nov,  30. 


•I  HIS  was  an  application  under  the  General  Order  of  the  in  a  creditor's 

OO  rrri  .  '"^^  *^"  court, 

^•^nd  of  June,  1842.     The  bill  was  filed  for  a  sale  of  the  upon  motion, 

^tate  of  the  Defendant,  Southwell.  In  the  month  of  June,  gentof  aUpar- 

1836,  a  decretal  order  had  been  pronounced,  directing  an  ac-  .^coimt  of 

count  on  foot  of  the  Plaintirs  demand,  and  of  all  prior  and  j^^^°^^^ 

^Qtemporaneous  charees  and  incumbrances:  under  it  the  i«ndstobe»oid, 

*  °  pnor  and  con- 

Paities  had  proceeded,  and  on  the  4th  of  May,  1842,  the  temporaneoui 

^  JJ  J  with  the  filing 

•Master  had  made  and  signed  his  Report.  of  the  biiL 
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1842.  It  appeared  that  there  were  a  number  of  judgment  c? 

MoNTGOMEBT  tors  of  SouthwcU,  who  were  not  parties  in  the  cause, 
Southwell,    who  being  puisne  to  the  PlaintiflF's  demand,  had  not  pro 
Statement.      ^^^^  claim  in  the  office. 

An  application  was  now  made  on  the  part  of  the  PI; 
tiffs,  that  in  addition  to  the  accounts  directed  by  the  de 
tal  order  of  the  14th  of  June,  1836,  and  notwithstanding 
signing  and  filing  of  the  report,  it  might  be  referred  to 
Master  to  take  an  account  of  all  judgment  debts  of  the 
fendant,  Southwell^  prior  to  or  contemporaneous  with 
filing  of  the  Plaintiff's  bill,  and  the  amount  due  thereor 
spectively,  and  the  priority  in  which  they  respectively  s 
with  regard  to  each  other. 


Argument* 


Mr.  Nelson^  in  support  of  the  application,  stated,  th 
had  become  necessary,  in  consequence  of  the  recent  c 
sions,  that  a  title  could  not  be  made  to  a  purchaser,  \i 
out  having  all  judgments  on  record  affecting  the  lands 
satisfied,  or  at  least  the  persons  claiming  such  made 
ties  in  the  cause,  and  consequently  bound  by  the  dec 
The  late  General  Order  of  the  22nd  of  June,  1842,  see 
by  its  concluding  clause(a)  to  provide  for  a  case  circ 
stanced  like  this:  it  directed,  ^'  that  in  any  suit  alread] 
stituted,  any  such  creditor  as  aforesaid  might,  witl 
answering  or  appearing  at  the  hearing  be  at  liberty  t< 
into  the  Master's  Office,  in  manner  and  for  the  purpose  a 
said ;  and  the  aforesaid  order  should  extend,  as  far  as 
cumstances  would  permit,  to  any  such  creditor."  11 
Court  declines  to  grant  this  application,  the  Plaintiffs 
be  obliged  to  file  a  supplemental  bill  to  bring  these  pa 
before  the  Court. 

{n)  Vol.  ij.  pp.  1,  111. 
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Tbb  Lord  Chancellor  : —  1842. 

The  General  Order  was  not  intended  to  apply  to  suits  Montgomery 
ilready  instituted.     In  this  case  there  has  been  already  a   Southweli.. 
decree.     The  clause  at  the  conclusion  of  the  order,  which     Judgment. 
has  been  referred  to,  was  introduced  by  myself,  and  was 
meant  to  regulate  suits,  which  had  been  just  commenced, 
and  would  be  in  progress  during  the  vacation ;  but  it  has  no 
application  to  suits,  in  which  decrees  have  been  obtained. 
The  Plaintiffs  are,  in  fact,  seeking  a  supplemental  decree 
«pon  motion.    However,  as  there  is  no  opposition,  and 
^  it  will  save  much  expense,  if  the  parties  are  willing  and 
competent  to  consent,  I  will  make  the  order  now  sought. 


BALDWIN  V.  BELCHER; 
In  Re  CORNWALL  a  Bankrupt. 

Nov.  29. 

G-EORGE  CORNWALL,  being  a  creditor  of  miliam  Where  there 

°  are  two  credi- 

BaldwiUy  obtained  from  him  in  the  year  1832,  assignments  to"  who  have 

taken  securities 

of  two  policies  of  insurance,  which  he  had  effected  upon  his  for  their  re- 
own  life.    William  Baldwin  also  conveyed  to  George  Corn--  and  the  security 
«ca//,  his  life  estate  in  certain  premises,  to  pay  the  premiums  ditor^ranger* 
on  the  policies  and  the  interest  upon  the  debt.     George  wWteThV^tl 
Cornwall  effected  six  other  policies  of  insurance  on  the  lives  '"''y  <>/**>e  se- 

*^  cond  18  confined 

®f  JVilliam  Baldwin  and  other  persons.  ^  one  of  these 

funds;  the 
court  will  mar- 

George  Cornwall  being  so  possessed,  and  having  occa-  so  as  to  throw 
^^n  to  borrow  5000/.,  from  his  brother,  Henry  Cornwall^  has  tw" funds** 
assigned  to  him  these  eight  policies,  by  deeds  bearing  date  demMd!o"that 
^e  13th  of  February,  1836,  and  on  the  same  day,  executed  i^^^bf^^^t^^^he 

debt  of  the  se- 
cond creditor. 
^**»e  bankruptcy  of  the  debtor  will  not  prevent  the  application  of  the  general  rule,  for  the 
**iiSiiee  ittui^s  in  the  position  of  the  bankrupt. 
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1842. 
Baldwim 

V. 

Beik;beb; 
In  Re 

CORNWALI.. 

Statement, 
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to  him,  an  assignment  of  the  life-estate  of  William  Baldwin^ 
together  with  a  mortgage  of  the  lands  of  Tullyland.  Sub- 
sequently, and  in  the  same  year,  George  ComwalLt  mort 
gaged  his  equity  of  redemption  in  Tullyland,  to  Thoma 
fVisej  for  the  sum  of  6000/. 


On  the  16th  of  March,  1837,  George  Cornwall  comnd 
ted  an  act  of  bankruptcy,  and  on  the  1st  of  July,  in  tt 
same  year,  a  commission  was  issued  against  him,  and  a  pe 
son  named  Robert  Tresilian  Belcher,  was  chosen  assigne* 
William  Baldwin  died  in  May,  1830,  and  a  dispute  havia 
arisen  between  Henry  Cornwall,  and  the  assignee  Belches 
as  to  whether  the  policies  were  in  the  disposition  of  Geor^ 
Cornwall  at  the  time  of  his  bankruptcy:  the  question  W2 
argued  before  His  Honor,  Mr.  Commissioner  JfacaH,  in  th 
month  of  May,  1839,  who  decided,  that  three  of  the  polidc 
had  been  well  assigned  to  Henry  Cornwall,  but  that  th 
others  were  in  the  bankrupt's  order  and  disposition,  inasmuc 
as  notice  of  the  assignment  of  the  latter  had  not  been  give: 
to  the  insurance  companies(a). 

The  bill  in  the  cause  of  Baldwin  v.  Belcher  was  filed  b 
Henry  Baldwin,  against  the  assignee  Belcher,  Henry  Com 
wall,  and  others,  for  the  purpose  of  raising  family  charg* 
affecting  the  lands  of  Tullyland,  which  were  prior  to  tl 
mortgage  of  the  13th  of  February,  1836.  A  decree  to  a 
count  had  been  pronounced  in  the  cause,  and  the  accoo^ 
were  in  progress  in  the  Master's  Office. 


The  proceeds  of  the  three  policies  to  which  Henry  Ccf- 
wallheid  been  declared  en  titled  by  the  order  of  May,  1839,  ba 

(a)  See  Lloyd  8c  G.  Ca.  temp.  Plunket,  446. 
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been  invested  in  the  joint  names  of  the  assignee  Belcher 
KxxAHenry  Cornwall^  and  the  lands  of  Tullyland  being  likely 
to  prove  insufficient  to  discharge  both  mortgages,  a  petition 
was  presented  on  the  part  of  Henry  Cornwall^  praying  for 
an  order,  that  he  might  be  paid  the  produce  of  the  three 
policies  of  insurance,  and  undertaking  to  give  credit  for  the 
proceeds  thereof  in  the  said  cause  of  Baldwin  v.  Belcher^ 
and  also  in  the  bankrupt  matter. 


1842. 


The  Solicitor'^General  for  Henry  ComwalL 
Mr.  Keller  for  the  assignee  Belcher,  contended,  that 
though  Tullyland  would  be  sufficient  to  meet  the  amount 
^{  Henry  ComwalTs  claim,  yet  it  would  not  be  adequate 
^  pay  the  second  mortgagee,  WisCy  and  consequently 
^ould  be  unproductive  to  the  general  creditors ;  and  that, 
herefore,  the  policies,  which  were  a  fund  available  for  the 
eneral  creditors,  ought  not  to  be  taken  from  them,  for  the 
eiiefit  of  the  second  mortgagee,  who  had  no  specific  lien 
pon  them. 


Baldwin 

Belcheb ; 

In  Re 
Cornwall. 

Statememt. 


Argument, 


^r.  Seijeant  Warren,  Mr.  Collins,  and  Mr.  Jenkins,  for 
"^Hwnas  Wise. 

The  rule  of  marshalling  applies ;  now  the  nature  of  the 
gilt  is  this,  that  where  there  are  two  creditors,  one  having 
single  fund,  the  other  having  two  funds ;  the  single  fund 
aall  be  protected  against  the  creditor  who  has  two.  Tliis 
'^tection  must  be  given  by  paying  the  latter  out  of  the 
^'id,  upon  which  the  former  has  no  lien.  ITie  interest  of 
^^  general  creditors  cannot  affect  this  right ;  Aldrich  v. 
'ooper(a).  Aver  all  v.  Wade{b), 

Co)  8  Ves.  382, 889.  252 ;  see  also  Barnes  v.  Racster, 

(JO  Lloyd&  G.  ca.temp.  Sugden,     1  Younge  &  C,  C.  C.  401. 
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1842. 

* V ' 

Baldwin 

V. 

Belcheb; 

1h  Re 
Cornwall. 

Judgment. 


Thb  Lord  Chancellor  : — 

This  case  stands  thus.  A  person,  who  has  since  becon^ 
a  bankrupt,  having  certain  policies  of  insurance,  and  alsr' 
an  estate,  borrowed  a  considerable  sum  of  money,  the  re^ 
payment  of  which  he  secured  by  a  mortgage  of  the  estate, 
and  an  assignment  of  the  policies.  He  then  executed  a  fur- 
ther mortgage  of  the  estate  alone,  to  another  person,  and 
subsequently  became  a  bankrupt 


The  estate  of  the  bankrupt  is  insufficient  for  the  paymen 
of  both  the  mortgages,  and  a  contest  ensues  between  th 
second  mortgagee  and  the  general  creditors.  The  firs 
mortgagee  is  not  affected  by  this  contest ;  he  is  to  be  pai* 
the  amount  of  his  demand  in  the  first  instance. 

The  assignee  who  represents  the  general  creditors,  is  no 
interested  in  the  estate,  which  is  not  sufficient  to  satisfy  th( 
mortgages  upon  it,  but  he  is  deeply  interested  in  the  poll 
cies ;  and  says  it  is  hard  that  the  second  mortgagee  shouL 
derive  benefit  from  a  fund  not  included  in  his  securit; 
to  the  prejudice  of  the  general  bond  fide  creditors. 


The  rule  of  law  is  perfectly  settled.  If  there  are  tw< 
creditors,  who  have  taken  securities  for  their  respectiv4 
debts,  and  the  security  of  first  creditor  ranges  over  tw< 
funds,  while  the  security  of  the  other  is  confined  to  one  o 
those  funds,  the  Court  will  arrange  or  marshal  the  assets,  S( 
as  to  throw  the  person,  who  has  two  funds  liable  to  his  de- 
mand, on  that  which  is  not  liable  to  the  debt  of  the  seconc 
creditor.  Is  there  any  thing  to  take  the  present  case  out  o] 
the  operation  of  this  general  rule  ?  The  fact  of  the  bank- 
ruptcy cannot  have  that  effect.     The  assignee  stands  ex- 
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ictly  in  the  place  of  the  bankrupt,  and  in  no  better  posi- 
tion, and  is  bound  in  the  same  manner.     As  far  as  the  deed  Baldwin 

of  assignment  is  considered,  its  language  is  not  peculiar ;  it  Bbi.cheb  ; 

contains  the  provision,  that  the  amount  of  the  policies  shall  Cornwall. 


po  in  liquidation  of  the  charge. 


Judgment. 


T'lie  general  rule  must,  therefore,  be  applied  in  this  case 
1  fstvoor  of  the  puisne  mortgagee. 


The  order  drawn  up  was  as  follows : — 

*'  let  Robert  Tresilian  Belcher ^   the  assignee  in  this 
oiattcr,  forthwith  join  the  petitioner  in  transferring  to  peti- 
tioner the  proceeds  of  the  policies  Nos.  19273,  23079  and 
23279,  now  standing  in  Government,  new  Three  and  a  Half 
P^^  cent,  stock,  in  the  joint  names  oi  Robert  Tresilian  Bel-- 
^^^^^sand  the  petitioner  ffenry  Comwally  and  the  dividends, 
•**^^  have  accrued  due  since  the  investment  of  the  same ; 
^'^d   let  the  Master  in  the  cause  of  Baldwin  v.  Belcher, 
^  t:^ng  the  account  of  the  sum  due  to  the  petitioner  on 
*^^^t  of  his  mortgage  debt,  charge  the  petitioner  with  the 
^^^^  amount  of  said  stock,  and  the  dividends  due  on  same 
^&un8t  his  said  mortgage  debt :  and  declare  Thomas  Wise, 
tke  second  mortgagee,  entitled  to  the  benefit  of  the  transfer 
^payment  heretofore  directed  to  be  made  to  the  peti- 
tioner in  preference  to  any  claim  of  the  said  Robert  Tresilian 
-Befcfter,  the  assignee  of  George  Cornwall  the  bankrupt ; 
^  let  the  costs  of  this  petition  and  motion  be  paid  out  of 
the  fond." 


^01.  til 
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.    ^^^'   .  AUSTIN  V.  CHAMBERS. 

Nor.  30. 

A  biu  of  costs  This  was  an  application  on  the  part  of  the  Plaintiff  that  ^ 

had  been  re-  *  *                                *^ 

ferred  for  tax-  Mastershould  be  directed  to  tax  the  Defendant's  costs,  and t^ 

ation,  and  the  ^                  ^ 

parties  agreed  the  Defendant  should  be  obliged  to  give  an  account  of  cre^ 

upon  the  sum  on  oath,  and  that  the  sum  found  to  be  due  upon  such  ta^ 

were  to  be  re-  ^i^n  and  of  Credits,  should  be  the  sum  which  the  Master  shoi^ 

^e^Y  th^*"  ^^?^^^  ^  ^^^  ^^  ^^^  Defendant  for  such  costs,  notwithstana 

client  having  jj^g,  ^^  compromise  entered  into  in  the  cause  as  to  t^ 

discovered  cer-  o                      r 


tain  entries,  in  amouut  at  which  such  costs  should  be  reported.     The  cos-  " 

his  own  hand- 
writing, of  ad-   which  were  the  subject  of  this  motion,  had  been  referred 

vances  made  to  ^  ,         . 

the  solicitor,  the  Master  for  taxation,  but  upon  an  arrangement  in  t  - 

he  had  re-  office  between  the  parties,  it  was  agreed  that  the  Defendak 

duJappUcd'^*  should  take  500/.  for  the  amount  of  his  costs,  without  tau 

shouW  be 7ent  ^^^^^'    And  accordingly  the  Master  made  a  note  in  his  bo- 

back  to  the       ^  follows :  "  December  11  th,  1 840.  As  to  the  costs  claim- 
Master  for  ' 

taxation.  Tiie    by  Chambers^  it  is  agreed  by  all  parties,  that  I  am  to  r 

appuoation  was      "  a  ^  x 

refused  with      port  500/.,  in  fuU  of  all  costs  due  to  the  present  day." 

costs. 

It  appeared  from  the  Plaintiff's  affidavit,  that  CJiambe^ 
the  Defendant,  had  been  his  attorney  from  the  year  18C 
to  1819,  and  had,  during  that  period,  conducted  a  certa. 
cause  for  him  and  his  brother.  That  by  the  Defendant 
answer  in  the  present  cause,  he  had  claimed  a  sum  on  a* 
count  of  such  costs,  amounting  to  between  300/.  ac 
400/. :  but  that  by  his  discharge,  he  claimed  a  sum  • 
799/.  105.  3rf.  That  in  this  bill  no  credits  were  given  ;  ths 
in  consequence  of  the  embarrassments  of  the  Plaintiff,  pric 
to  the  year  1829,  he  was  obliged  to  remove  fi^quentl 
fit)m  place  to  place  to  avoid  arrest,  and  that  he  lost  man 
of  his  vouchers  ;  and  that  he,  therefore,  acceded  to  a  pn 
posal  made  to  him  by  the  Defendant,  that  the  costs  shou! 
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be  reported  at  600/. ;  that  such  arrangement  had  been  made 
on  the  supposition,  that  no  money  had  been  received  by  the 
Defendant,  or  any  sum  paid  on  foot  of  costs.    That  he  had 
unee  examined  the  costs,  and  found  many  items  objection- 
able; among  others,  an  item  of  the  30th  of  June,  1822, 
22/.   15^.,  paid  to  Mr.  Croker  Barrington,  as  for  his  ex- 
penses for  coming  from  Cork :  and  again,  fees  to  counsel  73/. 
That  he  had  lately,  within  the  last  two  months,  among  some 
old    papers,  found  a  memorandum  in  his  own  writing,  con- 
taining an  entry  of  disbursements  made  by  him,  and  among 
others  the  following :  ^'  By  payment  to  Mr.  Barrington, 
from  Cork,  as  a  witness,  24/.     By  payment  to  Mr.  Cham- 
betr^^  to  pay  lawyers'  fees,  30/. :"  and  that  the  Defendant  had 
not  given  the  Plaintiff,  in  his  bill  of  costs,  credit  for  either 
of  these  sums. 


18412. 


Austin 

r. 

Chambers. 

Statement, 


The  Plaintiff,  by  his  affidavit,  stated  certain  other  cre- 
<lit;a,  to  which  he  conceived  he  was  entitled,  and  that  he  was 
<^c«mvinced  he  would  be  able  to  reduce  the  bill  of  costs  consi- 
dex-ably  below  500/. 


The  Defendant,  by  his  affidavit,  stated,  that  it  was  true 

^t^^t  the  costs  had  been  originally  stated  in   his  answer 

^^^     amount  to  about  500/. ;   but  that  at  that   time  the 

^<c>8t8  were  not  made  out,  and  that  Defendant's  estimate  of 

^ftx^m  was  founded  upon  a  general  notion  of  the  probable 

^*^E^U)unt,  according  to  his  general  recollection  of  the  busi- 

and  not  from  any  regularly  prepared  bill.     That 

costs  were  subsequently  made  out  and  furnished  in 

^\e  month  of  September,  1839,  amounting  to  the  sum  of 

•  99/.  10*.  8rf.     That  there  was  a  long  discussion  before 

\he  Master  upon  the  subject.   That  the  Plaintiff  first  relied 

\ipon  the   Statute  of  Limitations.     Then  that  the  claim 
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should  be  limited  to  the  sum  stated  by  the  answer.     Th^'^ 
both  these  matters  having  been  overruled  by  the  Maste^" 
the  Plaintiff  then  insisted  that  he  was  entitled  to  large  cre^^^ 
dits,  but  entered  into  no  proof  thereof.     That  the  Plaintir^ 
seeing  that  the  costs  must  be  taxed,  and  fearing  that  the  ex-^^ 
pense  would  fall  upon  him,  proposed  a  fixed  sum  of  500/.,    ^ 
which  was  finally  agreed  to  by  all  parties.     That  it  was 
now  nearly  two  years  since  that  arrangement  had  taken 
place ;  that  on  the  6th  of  May  last,  an  application  had  been 
made  to  the  Master  to  open  the  agreement ;  but  that  the 
Master  had  declined  to  entertain  the  proposition,  and  that 
the  draft  report  was  now  prepared  and  settled. 


Mr.  Serjeant  Warren  in  support  of  the  motion. 
Mr.  Serjeant  Keaiinge^  and  Mr.  Hawkins^  contrd. 


Judgment.        ThE  LoRD  CHANCELLOR. 

In  this  case  the  client  appears  to  have  been  sufliciently 
active  for  a  considerable  period  of  time.  He  originally 
filed  his  bill  in  this  Court,  for  the  purpose  of  setting  aside 
a  purchase,  which  had  been  made  under  circumstances,  that 
he  was  advised  rendered  it  liable  to  impeachment.  There 
were  two  decrees  against  him  in  the  Court  below ;  first, 
upon  an  original  hearing,  and  then  upon  a  rehearing ;  but 
on  appeal  to  the  House  of  Lords(a),  those  decrees  were 
reversed,  and  certain  proceedings  were  directed,  by  which 
the  purchase  was  set  aside,  and  an  account  for  a  long 
period  back  was  directed.  It  appears  that  the  costs,  which 
are  the  subject  of  the  present  application,  were  incurred  so  - 


{a)  6  Clarke  &  F.  1. 
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Ga.r  back  as  the  year  1819,  and  by  the  answer  of  the  Defen-        '®*^. 
dsLDt  in  the  cause,  were  stated  to  amount  to  a  sum  of      Austin 

r, 

I>^tween  300/.  and  400/.,  although  the  sum  now  reported    Cuambebs. 
to    Chambers^  for  such  costs,  is  500/.     Of  this  difference,      judgment, 
ko^ever,  I  think,  a  satisfactory  explanation  has  been  given, 
^^hen  the  sum  was  stated  in  the  answer,  it  was  founded  upon 
a.  g'eneral  notion  of  the  probable  amount  of  costs,  and  not  from 
any  prepared  account^  which  had  not  been  regularly  kept, 
as  the  solicitor  did  not  suppose  that  his  purchase  would  be 
impeached.     Subsequently,  however,  after   the  decree  in 
the  House  of  Lords,  and  when  the  Defendant  was  obliged  to 
have  his  costs  regularly  made  out,  for  the  purpose  of  taxation, 
they  were  furnished  at  a  sum,  in  round  numbers,  of  800/.     I 
do  not  mean  to  say,  that  the  costs  thus  furnished  were  pro- 
perly prepared :  for  no  credits  were  given,  and  it  is  very  im- 
probable that  during  so  long  a  period  as  from  1808  to  18 19,  the 
attorney  received  no  remittances  from  his  client.  However, 
they  were  thus  made  out,  all  on  the  one  side,  leaving  to  the 
client  Austin  J  to  make  out  his  credits  in  the  best  way  he  could. 
Under  these  circumstances  an  arrangement  was   entered 
into,  by  which  it  was  agreed  that  the  costs  should  be  re- 
ported at  a  sum  of  500/.     Austin  alleges,  that  he  has  lately 
slipcovered,  and  now  has  in  his  possession,  certain  entries 
^  his  own  handwriting,  of  payments  and  advances  made 
^  Chambers,  during  the  period  in  which  the  costs  were  in- 
^**iT^,  and  for  which  he  has  received  no  credit ;  and  I  am 
'^O'w  called  upon  to  send  these  costs  back  to  the  Master 
^^^  taxation.     In  the  first  place  I  would  ask,  how  could 
^hese  entries  be  any  evidence  for  Austin  ?  they  are  entries 
^^de  by  himself  in  his  own  private  accounts,  and  in  his 
^^n   handwriting.     They  may  be  very  satisfactory  to  his 
^^U   mind,  but  it  would  be  impossible  to  hold  that  they 
^ould  be  legal  evidence  for  him  as  against  Chambers.    But 
*^1  further,  why  were  they  not,  if  entitled  to  any  weight, 
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produced  before?  These  documents  were  not  kept  bad  bj 
the  solicitor :  they  do  not  come  fix>m  his  possession,  bi^^ 


Cbambbju.     from  the  client  himself.  No  satis&ctory  explanation  on  thJ^ 
Judgment,      point  has  been  given  :  Austin  had  every  opportunity  a^^ 
forded  to  him  in  the  cause,  in  which  he  appears  to  hav^^ 
acted  with  g^eat  care  and  caution,  and  to  have  displayec^^ 
no  want  of  legal  diligence.     A  deliberate  compromise  is-^ 
entered  into  before  the  Master,  and,  I  may  say,  at  his  sug-  ^ 
gestion ;  three-eighths  of  the  solicitor's  bill  are  cut  off :  the    *- 
proceedings  go  on;    nearly  two  years  elapse ;  the  report  is    ^ 
prepared  and  initialed  ;  and  then,  at  the  very  last  moment, 
the  client  thinks  proper  to  come  forward  with  the  present   « 
application.     He  is,  in  my  opinion,  too  late.     If  I  were  to  < 
comply  with  what  he  now  asks,  there  would  be  no  safety  for  -a 

mankind — there  would  be  no  end  to  suits.     I  must  there 

fore  refuse  this  application  with  costs. 


GENERAL  ORDER. 

30th  November,  1842. 

It  is  ordered,  that  whenever  a  mother  shall  be  appointed  by 
the  Court  guardian  of  her  child  or  children,  and  shall  after- 
wards, and  during  the  wardship,  marry  again,  such  subsequent 
marriage  shall,  without  delay,  be  brought  by  the  guardian  to 
the  attention  of  the  Master,  to  whom  the  matter  stands  re- 
ferred ;  and,  thereupon,  the  Master  shall  inquire  and  report, 
whether  it  is  fit  and  proper  that  a  new  guardian  should  be 
appointed  to  the  minor  or  minors,  whereupon  the  Court 
shall  make  such  order  as  shall  be  just :  and  in  case  this  order 
shall  not  be  complied  with  by  the  guardian,  the  Master 
shall  not  allow  any  payment  for  maintenance  and  education 


ta 
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to  such  guardian,  subsequently  to  such  marriage,  without        ^0^2.   ^ 
the  order  of  the  Court.  Genbbal 


tj  OUDEB. 

Edward  B.  Sugdbn,  C. 


HEMPHILL  V.  M*KENNA. 


Non.  19,  30; 

rp  ^^^.  2. 

X  HE  bill  in  this  case  was  filed  on  the  9th  June,  1842,  and  A  possessory 

bill  ought  to 

It  prayed  that  the  Defendants,  their  servants,  and  agents  state  that  the 

•    ,     -  .  .  .  ,  Plaintiff  has 

might  be  restrained  by  injunction,  from  ferrying  passengers  been  in  the 
for  hire  across  the  river  Anna  Liffey,  with  the  Plaintiflf's  andpei^^ie 
fonies,  and  from  giving  the  Plain tiflfs  any  disturbance  in  ^'^"m^geg  i„ 
the  possession  and  enjoyment  thereof.  question  for 

*  •»   ^  three  years  at 

least  before  the 
filingof  the  bill, 

The  bill  stated,  that  his  Majesty  King  Charles  the  Se-  saving  the  dis- 
turbances giren 
cond,  by  letters  patent,  bearing  date  the  22nd  of  May,  bytheDefen> 

IS  7  7,  granted  unto  the  Mayor,  Sheriffs,  and  Commons,  of  there' has  been 

tke  city  of  Dublin,  and  their  successors  for  ever,  the  ferry  gewion,  partly 

or     passage  over  the  river  Anna  LiflFey,  together  with  the  and  p^-uy  by  ^ 

prf^lege    of  transporting,   carrying,   and    recarrying    all  ^®t^t^t°^jJJ|^*' 

nia.iiner  of  passengfers  over  the  said  water,  and  all  fees,  pro-  "^*  ^®  *"^  ^*>** 

^  either  of  the 

fit^^and  commodities  and  advantages,  with  the  fee  of  one  parties  had  a 

,       _  triennial  pos- 

'^^If-penny  to  be  taken  of  every  passenger,  that  should  pass  session,  this 

in  e  \      r  \  1  .  1     .  1  •  1     court  will  not 

'«»   any  of  the  ferry  boats  over  the  said  nver;  together  with  interfere,  but 
free  liberty  to  erect  one  or  more  ferry  boat  or  boats  for  the  p^ties*tosettie 
*^^*^ng  and  transporting  all  manner  of  passengers  to  and  ^^^'^^k^*"** 
''^Oi  the  said  city  over  the  said  water,  to  hold  and  enjoy  the     WhenaPiain- 

^  '  ''   ^  tiff  comes  for 

*^d  ferries,  and  all  fees,  profits,  commodities,  and  advan-  ">  «^  p^"*'*  »«- 

^  ^  ^  ^  junction,  he 

K^  with  the  fee  of  one  half-penny,  or  less  (if  less  was  must  state  his 
^■teo  accustomed  to  be  taken),  of  any  passenger  that  should  instance  fully 
P^^B  in  the  said  ferry,  unto  the  said  Mayor,  Sheriffs,  Com-  ^* 

'''^Hs,  and  citizens,  of  the  said  city  of  Dublin,  and  their 
^^^cessors  for  ever. 
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^^^'    ^        The  bill  then  stated,  that  his  said  Majesty,  by  his  saicf 
Hempbill     letters  patent,  for  himself,  his  heirs,  and  successors,  die 

Vm 

M'Kenna.  Strictly  charge  and  command,  that  no  other  person  or  per- 
statemeut.  ^^^^9  should  at  any  time  thereafter,  exercise,  keep,  or  msdn- 
tain  any  ferry,  boat,  or  boats,  or  carry  over  any  person  o 
persons  whatsoever,  for  gain  or  hire,  over  the  said  river,  a 
any  place  or  places  between  the  bridge  of  Dublin  and  th 
Ringsend,  other  than  the  Mayor,  Sheriffs,  Commons,  an 
citizens,  and  their  successors,  or  such  person  or  person 
as  should  from  time  to  time  be  lawfully  authorized  undc 
them. 

The  bill  then  alleged,  that  by  indenture  bearing  date  th 
15th  of  August,  1835,  the  said  Corporation  demised  t 
IVilliam  fValshy  his  executors,  administrators,  and  assigns 
the  said  several  ferries  established  and  used  on  the  sai 
river,  together  with  all  and  singular,  the  tolls,  profits,  an 
advantages,  to  the  said  ferries  respectively  belonging,  t 
hold  the  same  with  the  appurtenances,  rights,  and  privilege 
thereunto  belonging,  for  the  term  of  ninety-nine  years,  froi 
the  29th  of  September,  1817. 

The  bill  then  stated,  that  William  Walsh^  by  his  lai 
will,  bequeathed  all  his  estate  and  interest  in  the  said  ferriei 
and  his  right  and  title  under  the  said  lease  of  August,  183i 
to  the  Plaintiffs  iZicAarrffliem/? At'//,  and  William  Walshy  upo 
trust  for  certain  uses  in  the  said  will  mentioned  ;  and  th] 
he  departed  this  life  on  the  13th  of  May,  1840,  having  aj 
pointed  the  said  Plaintiffs  the  executors  thereof;  and  ths 
they  duly  proved  the  same. 


The  bill  then  charged  that  Dennis  Kenna^  one  of  tk 
Defendants,  having   been  for  a  considerable  time  in  th 
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eoiistant  habit  of  carrying  passengers  for  hire  in  boats  across 
the  said  river,  and  within  the  said  ferries,  the  PlaintilBfs  in 
Easter  Term,  1841,  brought  an  action  on  the  case  in  the 
Court  of  Queen's  Bench,  against  the  said  Dennis  Kenna^ 
for  the  disturbance  of  the  said  ferry  :  that  said  action  came 
on  to  be  tried  at  the  sittings  after  last  Hilary  Term,  on 
on  which  occasion  a  verdict  was  found  for  the  Plaintiffs. 


1842. 


Hemphill 

o. 
M'Rehha. 

Statement, 


The  bill  then  charged,  that  notwithstanding  that  the  said 
Plaintiffs  had  thus  established  their  exclusive  right  to  the 
said  ferries  at  law,  nevertheless,  that  the  said  Dennis  Kenna, 
combining  with  Bernard M^KennOj  John  Spain^  and  other 
persons,  were  in  the  daily  habit  of  carrying  passengers  in 
lH>ats  for  hire  across  the  ssdd  river  and  within  the  Plaintiff's 
ferries,  under  the  pretence,  that  there  were  not  a  sufficient 
number  of  boats  kept  by  the  Plaintiffs  for  the  accommoda- 
tion of  the  public ;  the  contrary  of  which  the  Plaintiffs 
charged  to  be  the  &ct. 

Xhe  above  statement  comprises  the  entire  of  the  Plaintiffs' 
hill.  On  the  16th  of  June,  the  Plaintiffs  obtained  at  the 
Rolls,  a  conditional  order  for  an  injunction  in  the  terms  of 
the  prayer  of  the  bill. 


On  the  25th  of  June,  one  of  the  Defendants,  Bernard 
^^Kenna^  filed  an  affidavit  as  cause  against  this  conditional 
oi^cler.  In  this  affidavit  he  stated,  that  he  knew  nothing  of 
tl^e  alleged  patent,  and  that  he  was  advised  that  it  was  not 
^^^mpetent  for  the  Corporation  to  make  any  g^ant  or  demise 
^  the  Plaintiffs,  or  the  persons  whom  they  represented,  con- 
*^^riiig  an  exclusive  or  any  right  to  the  said  ferries  in  ques- 
^^^  :  that  it  did  not  appear  by  the  recital  of  said  alleged 
^,  that  the  lessors  professed  to  demise  anything  more 
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Hemphill 
o. 

M*KX1IHA. 

SiaUmtut. 


than  the  ferries  at  that  time  established,  by  which  was  men 
certain  ferries  situate  on  that  part  of  the  said  River  Life 
lying  between  Carlisle-bridge  and  the  point  opposite  tot 
corner  of  Creighton-street,  and  which  ferries  were  and( 
derstood  to  be  under  the  control  and  authority  of  the  O 
poration  of  the  city  of  Dublin :  that  though  attempts  b 
been  made  by  the  Plaintiffs,  yet,  that  the  said  Corporatic 
nor  any  one  claiming  under  them,  had  never  pretended 
have  any  right  to,  or  authority  over,  any  of  the  fsrries 
tuate  beyond  the  comer  of  Creighton-street,  on  the  e 
point  of  the  river.  That  the  ferries  now  sought  to  be  d 
turbed  by  the  Plaintiffs,  were  not  situate  within  the  lin 
hitherto  understood  and  recognized  as  the  part  of  the  riv 
on  which  the  Corporation  had  a  right  to  erect  and  use  i 
ries ;  and  that  these  ferries  had  been  used  and  exercised 
a  period  now  beyond  the  memory  of  any  person  living,  wi 
out  any  interference  or  disturbance  on  the  part  of  the  s 
Corporation  or  any  person  deriving  under  them.  T 
William  Walsh^  the  lessee  in  the  said  lease  of  the  15th 
August,  1835,  had  never,  during  his  life-time,  claimed  \ 
right  to  these  ferries ;  but  that  about  a  year  since,  thePlainI 
set  up  a  ferry  at  a  remote  part  of  the  east  point  of  the  rii 
in  which  place  no  ferry  had  ever  previously  existed ;  t 
same  was  done,  as  Defendant  believed,  for  the  purpose 
giving  a  colour  to  the  exclusive  claim  of  right  now 
serted  by  the  Plaintiffs,  and  for  the  purpose  of  creat 
embarrassment  in  the  way  of  ascertaining  the  limits,  wit 
which  the  right  now  claimed  should  be  confined,  and  wl 
right  was  necessarily  a  matter  of  much  doubt  and  difficu 
from  the  changes  which  had  occurred  in  the  names 
boundaries  of  the  localities,  existing  at  the  time  of 
alleged  grant. 
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With  respect  to  the  action  at  law,  the  Defendant  in  his 
lUarit  stated,  that  he  had  heard  and  believed  that  the  de- 
faee  was  most  unsatis&ctoiily  conducted,  and  that  in  con- 
leqoence  of  the  manner  in  which  the  question  was  presented 
I  to  the  jury,  the  verdict  did  not  establish  any  such  right  as 
[  the  Plaintiffs  claimed,  and  he  submitted  that  not  being  a 
party  to  the  said  action,  he  ought  not  to  be  bound  by  the 
nid  verdict.    That  it  was  untrue  that  Defendant  was  in  the 
daily  habit  of  transporting  passengers  in  boats  for  hire  across 
the  said  river,  within  the  ferries  of  the  Plaintiffs :  for  that  he 
nerer  did  interfere  with  the  ferries,  which  were  recogni- 
led  as  the  ferries  belonging    to  the  said   Corporation : 
although  the  monopoly,  which  had  existed  as  to  these  fer- 
ries, was  productive  of  much  public  inconvenience  andcom- 
phdnt,  owing  to  the  want  of  proper  accommodation,  and 
there  not  being  a  sufficient  number  of  boats :  that  the  Plain- 
6tb  had  lately  instituted  proceedings  at  law  against  him  in 
the  Court  of  Exchequer :  that  on  the  28th  of  May,  he  had 
entered  an  appearance  to  the  said  action ;  and  that  the  Plain- 
tiffs having  filed  a  declaration  against  him,  he  had  on  the 
17th  of  June  pleaded  thereto. 


1842. 

c V ' 

Hemphill 

o. 
M'Kehma. 

Argument, 


On  the  3rd  of  November,  the  case  was  argued  at  the 
^Us ;  when  his  Honor  was  pleased  to  disallow  the  cause 
^wn,  with  costs ;  and  the  Defendant,  M^Kenna^  now  ap- 
pealed from  the  order  of  his  Honor. 

Mr.  J.  J.  Murphy  and  Mr.  //.   G.  Hughes  for  the 
appeal. 


The  order  pronounced  by  his  Honor  cannot  be  supported. 
^^  the  Rolls,  the  bill  was  treated  as  one  in  the  nature  of 
^  possessory  bill,  and  it  was  said  that  the  Court,  in  such 
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1842^^^^     cases,  would  always  interfere  by  injunction.     But  this  bill, 


Hemphill     in  its  present  frame,  cannot  be  sustained  as  a  possessory 
m*Kenwa.     bill,  for  the  averment  of  a  triennial  possession,  which  is  ma- 
Argument,     terial,  which  is,  in  point  of  faict,  the  only  essential  character- 
istic of  such  a  bill,  is  wanting;  -4non.(a),  Maple  v.  Vernon{b)^  j 
Joley  V.  Stockley{c)^  Biddulph  v.  Molloy{d).     In  M(ipU  j 
V.  Vemouy  it  is  laid  down  that  the  general  averment  is  not 
sufficient  ;  but  it  must  be  shown  that  the  Plaintiff  has  had 
an  actual  possession  for  that  time,  by  himself  or  his  tenants. 
In  the  present  bill,  no  such  allegation  is  to  be  found ;  and 
it  therefore  cannot  be  treated  as  a  possessory  bill ;  and  con- 
sequently the  order  for  an  injunction  cannot  be  supported. 
Again,  if  the  bill  be  regarded  as  a  common  injunction  bill, 
the  order  must  equally  fail.     In  such  cases,  it  is  essential 
that  the  Plaintiff  should  state  his  title  with  precision,  to  jus- 
tify the  interposition  of  the  Court,  Whitehgg  v.  Whitelegg(e)j 
Morris  v.  Kelly{f) ;  more  especially  when  upon  an  expartt 
application  he  asks  the  Court  to  grant  the  injunction.  Here 
there  has  been  a  suppression  of  material  facts ;  for  the  Plai^^' 
tiffs  have  not  informed  the  Court  by  their  bill,  that  they  we"*^ 
actually  proceeding  at  law  against  the  Defendant,  M^Kenrm^^ 
in  respect  of  these  ferries,  and  had  filed  a  declaration  agairm-  ^^ 
him  a  few  days  prior  to  the  filing  of  the  present  bill.   Blm^^ 
further,  in  the  present  bill,  no  exclusive  occupation  of  tM^^ 
ferries  is  shown ;  and,  on  the  contrary,  the  Defendant  t::^? 
his  affidavit  swears,    that  the  ferries,  now  sought  to  "fc^ 
interfered  with,  have  been  enjoyed  without  disturbance  S^y 
the  Plaintiffs,  or  those  under  whom  they  claim,  beyond  tlie 
memory  of  any  person  now  living.     Now,  when  a  right    of 
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V         this  kind,  which  is  analogous  to  a  right  of  way,  subsists,  the 

W         Court  will,  after  such  a  lapse  of  time,  presume  that  there 

I        lias  been  the  concurrence  of  the  parties,  who  could  confer 

I        tbe  right.  Rex  v.  Barr{a)  :   and  as  the  acquiescence,  in 

I       £Krt,  appears  upon  the  face  of  the  bill,  the  objection  might 

I     liSLwe  been  taken  advantage  of  by  general  demurrer,  Hoare 

F      v'.  J^eck(h).  But  here,  again,  the  mode  in  which  this  bill  has 

I       becMi  framed  presents  an  obstacle  to  the  Defendant,  for  it 

do^n  not  ask  an  answer.     However,  although  the  Defen- 

d&iTEt  is  prevented  from  demurring,  the  Court  will  not  grant 

[      t  Im^  injunction  in  such  a  state  of  things,  Parrott  y.  Palmer (c): 

arid  still  more,  where  the  legal  right  is  at  present  undeter- 

rKU.XBed,  at  least  so  far  as  this  Defendant  is  concerned,  who 

'vra^  not  a  party  to  the  suit,  in  which  the  Plaintiff  has  already 

obf:^u]ied  a  verdict,  and  which,  at  the  very  best,  was  unsatis- 

^*^5^ry.    Before  the  Court  can  be  called  upon  to  interfere  by 

'■\J  manctioD,  it  ought,  at  least,  to  be  satisfied  that  the  legal 

"IS^lit  was  clear  beyond  all  controversy,  Lord  Bath  v.  Sher- 

^^{d)y  Fiiton  V.  Maccle8field(c)y  Earl  of  Darlington  v. 

*^m>es(d). 
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Hemphill 

V. 

M*Kenna. 
Argument. 


J^^ 


*^-Xhe  Solicitor- Generalf  and  Mr.  George  for  the  Order. 


*The  bill  in  this  case  states  a  grant  from  the  Corporation 
^^  the  ferries  in  question,  to  William  WaUh^  whom  the 
^^l-^rintiffs  now  represent.  The  right  of  the  Corporation  to 
'"^^^ie  such  a  lease  cannot  be  disputed.  The  letters  patent, 
''■^  ^^^ich  are  set  out  in  the  bill,  are  distinct  and  unequivocal, 
^■^^^  the  right  of  the  Corporation  is  recognized  in  the  Sta- 


C^)  4  Camp.  le. 
C^)  6  Sim.  51. 
C^)3MyIiie&K.  632. 


{d)  Free.  Chan.  261. 
(0  1  Vera.  287. 
(/)  1  Eden,  270. 
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.  IMS.  tutes,  17  &  18  Geo.  III.  c.  10,  s.  10,  and  32  Geo.  Ill 
HBMPHTI.L  35.  As  against  this,  what  right  or  title  has  the'DeCe 
M'KKKifA.  ant  shown  ?  The  action  at  law  appears  to  be  condimvi 
Arpument.  that  point ;  Dennis  Kenna^  who  was  the  Defendant  in 
.  action,  is  also  a  Defendant  in  this  suit,  and  he  does  not ' 
ture  to  make  any  affidavit.  In  Anon.(a)y  Lord  Hardu 
says,  that  **  before  answer  (the  right  appearing  by  nu 
of  record)  on  filing  the  bill  and  affidavit,"  the  injuni 
may  be  granted ;  and  though  in  that  case  it  was  denied, 
it  was  because  the  affidavit  was  not  sufficient.  Churchm^ 
Tun8tal(b)y  Paine  v.  Partrich{c),  It  is  said  that  the  P 
tiffs  have  not  maintained  a  sufficient  number  of  boats ; 
even  assuming  the  fiACt  to  be  so,  which  is  not  the  case, 
neglect  on  the  part  of  the  Plaintifis  will  not  destroy 
right,  or  authorize  such  an  intrusion  on  the  part  ol 
Defendant.  In  Peter  v.  Kendal(d)j  Mr.  Justice  Ba 
in  reference  to  an  argument  of  this  nature,  says,  ^< 
mere  negligence  of  the  party  in  whom  the  ferry  is  v< 
does  not  destroy  the  right."  It  is  contended  that  the  F 
tiffs  have  lost  their  right  to  the  injunction  by  reason  o 
proceedings  at  law,  which  they  have  recently  instil 
against  the  Defendant  il/^A'enna.  In  TTie  Attorney- C 
ral  V.  Nichol{e\  Lord  Eldon  was  of  opinion,  that  the  a 
at  law  which  had  been  in  that  case  commenced,  mad 
difference ;  and  he  granted  the  injunction,  and  did  not « 
the  aetion  to  be  discontinued. 

Ths  Lord  Chancbllor  said,  that  as  an  ordinar 
junction  bill,  the  statement  of  title  contained  in  it 
insufficient;   but  that   if  the   counsel   for  the  Plai 


(a)  1  Ves.  Sen,  476. 
(6)  Hardres,  162 ;  2  Anstr. 
608. 


(c)  Carthew,  191.* 

(rf)  6  Barn.  &  C.  703,  710. 

{e)  3  Mer.  687. 
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thought  it  could  be  supported  as  a  possessory  bill,  he  would         1842. 


allow  the  case  to  stand  over  to  be  argued  by  one  counsel     Hemphili. 
at  each  side,  on  the  question  of  pleading.  M'Kenna. 

Arffument, 
Nov.  30. 


The  Solicitor  General^  on  this  day,  submitted  that  the 
allegation  in  the  bill  of  the  proceedings  at  law  was  tanta- 
mount to  a  statement  of  possession. 


Mr.  J.  J.  Murphy  contended,  that  this  was  not  suffi- 
cient, and  that  there  should  be  a  clear  and  distinct  aver- 
ment, and  that  too  of  actual  possession. 


The  Lord  Chancbllor  : 

The  bill  in  this  case,  which  was  filed  in  June  last,  does 

i    not  require  an  answer.     It  states  the  grant  from  theCrown, 

sod  the  lease  from  the  Corporation,  under  which  the  Plain- 

tifl^  claim.      The  lease  is  stated  to  be  of  the  said  several 

ferries  established  and  used  over  the  Liffey.     It  states  that 

J^ennis  Kenna  having  been  for  a  considerable  time  in 

the  constant  habit  of  carrying  passengers  for  hire  in  boats 

across  the  Liifey,  and  within  the  said  ferries,  the  Plaintiffs 

brought  an  action  against  him  in  Easter  Term,    1841, 

for  a  disturbance,  and  in  Hilary  Term  last,  a  verdict  was 

found  for  the  Plaintiffs.      It  then  charges,  that  Dennis 

Kenna,  Bernard  M^Kenna,  and  others,  are  in  the  daily 

kabit  of  ferrying  passengers  for  hire  across  the  Liffey 

^thin  the  said  ferries.     Now  upon  this  bill  so  framed,  the 

question  raised  before  me  is,  whether  an  injunction,  which 

'^^  been  obtsdned  against  Bernard  M^Kenna,  can  be  main- 

^*^ed?     It  is  admitted  that  the  bill  in  its  present  shape 

^*^    only  be  supported  as  a  possessory  bill.     In  Howards 

^^ckequer  the  nature  of  a  possessory  bill  is  clearly  ex- 


(a)  Vol.  i.  p.  304;  vol.  ii.  p.  530. 


Dec.  2. 
Judgment, 
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plained :  it  requires  to  be  supported  by  an  affidavit,  that 
the  Plaintiff  has  been  in  the  actual,  quiet,  and  peaceable 
possession  of  the  premises  for  three  years  at  least  before  the 
filing  of  the  bill,  saving  the  disturbances  given  by  the  De- 
fendant.    If  there  has  been  a  mixed  possession,  that  is 
partly  by  the  Plaintiff,  and  partly  by  the  Defendant,  so 
that  it  cannot  be  said  that  either  of  the  parties  had  a  trien- 
nial possession,  the  parties  will  be  left  to  settle  their  rights 
at  law  :  and  it  is  stated  to  be  generally  understood,  that  the 
application  ought  to  be  made  within  a  year  after  the  force 
or  fraud  committed.    These  bills  have  been  common  in  this 
country,  and  the  like  bills  may  be  filed  in  England(a) ;  but 
in  the  course  of  my  experience  I  do  not  remember  such  a 
bilU     In  refusing  the  Defendant's  motion,  the  bill  was 
treated  as  a  possessory  one,  and  the  action  was  considered 
as  proving  the  possession.  But  there  dees  not  appear  to  be 
such  a  case  stated  (and  the  affidavit,  as  read  to  me,  was 
of  course  an  echo  of  the  bill)  as  brings  the  bill  within  the 
description,  to  which  I  have  referred.     There  is  no  aver- 
ment or  proof  of  a  three  years'  actual  possession  ;  the  ac- 
tion was,  no  doubt,  proof  of  possession,  but  the  statemen 
of  it  in  the  bill  did  not  prove  a  three  years'  possession. 


Now  the  case  so  made,  and  upon  which  the  injuncticF 
was  obtained,  is  met  by  the  Defendant's  affidavit,  which  ivM 
troduces  new  facts  of  importance.  He  believes,  that  th 
ferries,  established  at  the  time  the  lease  was  granted,  wer* 
situate  between  Carlisle-bridge  and  Creighton-street ;  bu 
that  until  the  recent  attempt,  the  Corporation,  or  their  les- 
sees, never  pretended  to  have  any  right  to  ferries  situate 
beyond  Creighton-street,  on  the  east  part  of  the  river :  he 
then  swears,  that  the  ferries  sought  to  be  disturbed  by  the 


(fl)2  Ves.  Sen.  415. 
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Plaintiffs  are  not  situate  within  the  limits,  understood  and 
recognized  as  the  part  of  the  river  on  which  the  Corpora- 
tion had  a  right  to  erect  ferries,  and  that  he  has  heard  and 
believes,  that  the  ferries  sought  to  be  disturbed  have  been 
used  and  exercised  for  a  period  now  beyond  the  memory  of 
any  living  person,  without  any  interference  or  disturbance 
on  the  part  of  the  Corporation,  or  any  person  claiming 
under  that  body;  and  that  the  lessee  never,  during  his  life, 
claimed  any  such  right,  but  confined  himself  to  the  ferries 
^^^    irithin  the  aforesaid  bounds.     He  then  states,  that  about  a 
year  ago,  the  Plaintiffs  set  up  a  ferry  at  a  remote  part  of  the 
east  point  of  the  river,  in  which  place  no  ferry  had  ever  pre- 
viously existed :  he  says,  he  has  never  interfered  with  what 
be  admits  to  be  the  Corporation  ferries.     He  then  states, 
that  the  Plaintiff's  brought  an  action  against  himself,  and 
that  on  the  28th  of  May  he  entered  an  appearance ;  that  the 
Plaintiffs  filed  their  declaration,  and  that  on  the  17th  of 
June  he  filed  his  plea :  the  bill,  I  think,  was  filed  on  the 
9th  of  June,  and  the  conditional  eo;  par^e  injunction  ob- 
tained on  the  16th  of  June. 


1842. 


ur 


1  r. 


Hemphill 

o. 
M'Kenna. 

Judgment. 


The  Plaintiff's  ought  not  to  have  concealed  the  fact  of  the 
second  action  brought.     The  Master  of  the  Rolls  was  not 
aware  of  that  fiict,  until  after  he  had  delivered  judgment, 
and  he  did  not  stop  the  action,  nor  did  he  intend  to  do  so. 
But  now  it  is  objected,  that  the  bill  cannot  support  an  in- 
junction at  all.     The  case  made  by  the  Defendant  displaces 
any  pretence  that  the  Plaintiff's  had  enjoyed  three  years' 
^^disturbed  possession :  it  was,  at  most,  a  mixed  possession, 
^though  within  difficrent  limits. 

The  lease   \^as  produced,  and  it  was  found  to  contain 
powers  to  establish  new  ferries  within  the  limits   of  the 


VOL.  III. 
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charter :  but  still  the  bill  speaks  of  the  Plaintifis'  e« 
liahed  ferries,  as  if  they  covered  the  whole  space,  where 
seems  plain,  that  until  within  a  very  recent  period, 
ended  at  a  certain  spot,  beyond  which  the  right  had 
been  exercised  by  others.  This  is  another  instance,  in  ^ 
the  facts  were  not  correctly  stated,  and  they,  who  cod 
an  ex  parte  injunction,  must,  if  they  would  maintai: 
injunction,  state  their  case  in  the  first  instance  full 
{iedrly.  The  bill,  for  the  reasons  which  I  have  si 
cannot,  I  apprehend,  be  supported ;  and,  therefore,  the 
shown  must  be  allowed  with  costs,  and  the  Defend 
also  to  have  the  costs  occasioned  by  his  being  brought 
I  give  these  costs  upon  the  groimd  of  the  insufficient 
ment  of  the  facts  on  the  face  of  the  bill,  which  has  led 
the  difficulties  in  the  case. 


Order.  Rcvcrse  the  Rolls'  Order,  and  let  the  cause  shown  a^ 

the  conditional  order,  bearing  date  the  16th  of  June 
be  allowed  with  costs,  including  the  costs  of  this  ap] 
tion.     Deposit  to  be  returned  to  Defendant's  solicitor. 

Reg.  Lib.  1842,  fol.  h 
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THORNHILL  v.  GLOVER.  1842. 


1  HE  origiaal  bill  in  this  case  was  filed  on  the  13th  of  principiee upon 
May,  1822,  by  Edward  Badham  Thornhill,  for  the  pur-  ^^i^tsin 
pose  of  setting  aside  a  sale  of  the  lands  of  Powerstown,  '"^\^^; 
^hich  had  been  purchased  by  Mr.  John  Glover^  in  the  year  «*>"<»»  ^"^^^ 

*'  under  a  decree 

1808,  under  a  decree  of  the  Court  of  Chancery.  o*"*  Court  of 

Equity. 
The  sale  in 

The  bill  stated,  that  by  a  deed  of  settlement,  bearing  place  in  I8O8. 
^^te  the  4th  of  August,  1745,  and  made  between  Richard  gui^waaTiMti- 
^^ornhill  and  Sophia  Thornhill,  otherwise  5a</Aam,  his  l^dtn"i823f' 
^ife,  of  the  first  part ;  Robert  Deane,  Samuel  Raymond,  Seftnd^t^ 
^^^tley  Hutchinson,  -dud  Robert  Gunn,  of  the  second  part;  answered  ti»« 

jLy»  bill :  no  ftir- 

^^^€en  Stannardy  John  Kennedy,  William  Gunn,  SLud  Peter  therprocedingg 

>-v  ^  ^  in  the  cause 

*^y,  of  the  third  part:  after  reciting,  that  the  said  Rich-  were  had  untu 

1839,  when 
.       ^  the  suit  was 

^*'''^€d; — Held,  that  as  the  circumstances  were  such  that  the  purchase  could  not  be  sus- 

^^d,  the  Plaintiff  was  entitled  to  relief  notwithstanding  the  lapse  of  time. 

^^^sts  ref^ed  to  both  parties  in  consequence  of  the  great  delay. 
^  '^^count  of  the  rents  directed  only  from  the  filing  of  the  bill  of  revivor  and  supplement 

^^rm  of  the  decree  in  such  a  suit. 

"Vol.  III.  p 
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Thobnhill  tain  lands  and  tenements  therein  mentioned,  parts  of  whic 
Gloyeb.  were  fee  simple,  and  part  were  leasehold  interests  for  livesan 
Statement,  y^<u*s ;  and  that  they  had  agreed  to  make  settlements  of  the 
respective  estates,  so  that  same,  after  their  respective  deatb 
might  go  to  their  issue ;  the  lands  of  Castlekevin,  and  tl 
lands  of  Powerstown  (amongst  others)  situated  in  the  coun ' 
of  Cork,  which  were  the  estates  of  Richard  Thornhill,  we 
settled  to  the  use  of  Richard  7%omAi7/for  life,  with  remain! 
to  Stannardy  Kennedy,  Green,  and  Daly,  their  executor 
&c.,  for  the  term  of  500  years,  upon  trust,  to  secure  a  jointu 
for  Sophia  Thornhill,  and  a  sum  of  3000/.  for  the  youngs- 
children  of  the  marriage ;  and  subject  thereto,  the  said  lam 
were  limited  to  the  use  of  Edward  Badham  Thornhill  (tl 
eldest  son  of  the  said  Richard  smd  Sophia  Thornhill)  for  h 
life,  with  remainder  to  his  first  and  other  sons  in  tail  mal< 
with  remainder  to  James  Badham  Thornhill  (the  second  soi 
for  his  life,  with  remainder  to  his  first  and  other  sons,  a 
cording  to  the  usual  course  of  family  settlements  ;  with  t 
ultimate  remainder  to  Richard  Thornhill  and  his  heirs  i 
ever ;  and,  that  by  the  said  deed,  the  estates  (which  we 
the  inheritance  of  Sophia  Thornhill)  were  limited  to  tl 
use  of  the  said  Richard  and  Sophia  Thornhill,  for  thtf 
lives,  and  the  life  of  the  survivor,  with  remainder  to  tni 
tees,  for  the  term  of  200  years,  to  raise  3000/,  for  tl 
younger  children,  and  subject  thereto  to  the  use  of  Edwm 
Badham  Thornhill,  for  his  life,  with  remainder  to  his  fir 
and  other  sons  in  tail  male ;  with  remainder  to  James  Bai 
ham  Thornhill  for  his  life,  with  like  remainders ;  with  i 
ultimate  remainder  to  Sophia  Thornhill,  and  her  heirs  i 
ever. 


The  bUl  stated,  that  Richard  Thornhill  died  some  tin 
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in  the  year  17479  leaving  his  two  sons,  Edward  and  JameSf 
and  1:wo  daughters,  Sophia  and  Anne^  him  surviving ;  hav- 
iDg*  ly  his  last  will,  appointed  the  provision,  made  by  the 
said    deed  of  settlement  for  the  younger  children,  to  be 
equally  divided  amongst  them,  share  and  share  alike  ;  and 
that  in  or  about  the  year  1790,  James  B.  Thomhill  filed 
his   bill  in  this  Court  against  the  said  Edward  Badham 
Thomhill  and  others,  for  the  purpose  of  raising  by  sale  or 
mortgage,  of  the  said  terms  of  500  years  and  200  years,  the 
sum  of  2000/.,  to  which  he,  as  one  of  the  younger  children, 
WIS  entitled  as  aforesaid;  that  upon  the  3rd  of  July,  1793, 
a  decretal  order  was  made,  whereby  it  was  referred  to  the 
Master,  to  take  an  account  of  what  was  due  for  principal, 
interest,  and  costs,  on  foot  of  James's  share  of  said  sum  of 
6000/.,  and  also  on  foot  of  a  sum  of  650/.,  in  the  pleadings 
loentioned,  as  an  old  arrear  of  interest  upon  a  part  of  said 
diarge ;  and  that  whatever  should  appear  to  be  due  should 
be  raised  by  a  sale  or  mortgage  of  the  said  trust  terms  of 
^00  years  and  200  years ;  that  upon  the  2nd  of  January, 
1794,  the  Master  made  his  report,  and  thereby  ascertained 
^at  there  was  due  to  the  Plaintiff  in  said  cause,  for  prin- 
cipal and  interest,  the  sum  of  2856/. ;  and  that  upon  the 
1st  of  March  following,  a  final  decree  was  pronounced, 
^'^^'ecting  payment  of  said  sum,   with   interest  and  costs, 
^y  the  said  Edward  B.  Thomhill^  within  six  months,  or 
"*  <lefiEiult  thereof,  a  sale  of  a  competent  part  of  the  Badham 
^<i  Thomhill  estates ;  that  the  interest  and  costs  on  said 
^'^^  amounted  to  a  sum  of  484/.  8«.  4d.,  making,  with  the 
****»i  of  2866/.,  a  total  of  3340/.  8*.  Ad. ;  and  that  Edward 
*•  ThamhiUy  and  his  son  Henry  (the  Plaintiff's  father), 
^^ng  effected  a  sale  of  several  of  the  leasehold  interests 
^^^^prised  in  the  deed  of  1745,  paid  to  JamesB.  Thomhill^ 

p2 
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Statement. 


Thobnhill     mandy  thereby  leaving  due  a  sum  of  600/. 

Gloveb. 

The  bill  then  stated,  that  the  Plaintiff's  father,  Hen^^ 
Badham  Thomhill^  the  eldest  son  of  Edward  B.  Thormt^ 
hill,  having  attained  his  majority,  joined  with  his  father  in 
taking  the  necessary  steps  to  bar  the  entail,  and  that  au> 
cordingly,  by  indenture  of  settlement  of  the  23rd  of  Febru- 
ary, 1793,  and  executed  by  the  said  Edward  B.  Thorn- 
hill  and  Henry  B,  Thomhilly  after  reciting  that  recoveries 
had  been  suffered  of  said  estates  in  due  form,  the  lands 
were  limited  to  trustees  for  the  term  of  300  years,  and  subject 
thereto,  to  the  use  of  Edward  B.  Thornhill  for  life ;  with 
remainder  to  Henry  B.  Thornhill  for  life;  with  remainder  to 
his  firstand  other  sons  in  tail  male ;  with  remainder  to  Gerard 
B,  Thornhill  for  life ;  with  an  ultimate  remainder  to  Edward 
B.  Thornhill  in  fee ;   and  the  trusts  of  the  term  of  3O0 
years  were  thereby  declared  to  be,  to  enable  the  trustees 
thereof  to  raise,  by  sale  or  mortgage,  in  the  first  place,  the 
sum  of  3000/.,  for  such  purposes  as  Henry,  the  son,  should 
by  deed  direct ;  then  a  like  sum  of  3000/.  for  such  pur- 
poses as  Edward  B.  Thornhill^  the  father,  should  by  de«tl 
direct ;  and  thirdly,  a  sum  of  6000/.,  for  such  purposes  ^ 
Edward  and  Henry  should  jointly  in  like  manner  appoint 
and  it  was  thereby  also  declared,  that  Henry,  when  in  actt>^^ 
possession,  should  have  power  to  charge  the  lands  wi^ 
a  sum  of  6000/.,  without  prejudice  to  any  of  the  pri^ 
charges. 


The  bill  then  stated,  that  sometime  in  the  year  1798, 
settlement  of  accounts   took  place  between  Edward  a«^ 
Henry,  by  which  it  appeared  that  Edward,  after  debitir^ 
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himself  with  the  amount  of  the  produce  of  the  leaseholds,         1842. 


V. 

Gloveb. 
Staiememi 


and   taking  credit  for  the  sum  of  2000/.,  part  of  the  sum    thobhhill 

paid  to  James  B.  Thomhillj  was  indebted  to  Henry  in  a 

sum  of  800/.;  and  that  thereupon,  by  deed  of  the  Ist  of 

June,  1798,  he  charged  the  said  term  of  300  years  with 

payment  of  said  sum  of  800/.,  and  appointed  same  to  be 

paid  to  Henry  ;  and  by  a  further  deed,  of  the  I5th  of  March, 

1799,  Edward  charged  the  said  lands  with  the  residue  of 

»id  sum  of  3000/.,  which  he  was  empowered  so  to  charge 

under  the  deed  of  1793,  and  appointed  the  same  to  his  son, 

Henry  B.  Thomhill. 


The  bill  then  stated  two  deeds,  by  the  first  of  which,  of 
the  22nd  of  November,  1798,  Henry  charged  the  said  term 
of  300  years  with  3000/.,  and  appointed  same  to  be  paid  to 
John  Nashj  in  trust  for  himself ;  and  by  the  second  of  which, 
of  the  23rd  of  March,  1800,  executed  subsequently  to  the 
death  of  his  father,  he  charged  the  said  lands  with  the  6000/., 
uid  appointed  this  sum  to  be  paid  to  the  same  trustee  in 
nist  for  himself. 


The  bill  then  stated,  that  shortly  after  the  decease  of  his 
iither,  Henry  B.  Thomhill  became  acquainted  with  Mr. 
Slover^  then  a  practising  attorney  of  very  considerable 
^l\  and  address,  who  resided,  when  absent  from  his  pro- 
'^^onal  occupation  in  Dublin,  near  the  estates  of  the  said 
^enry  B.  Thomhill;  that  the  latter  was  a  man  altogether 
i^acquainted  with  matters  of  business,  and  was  involved  in 
^nsiderable  pecuniary  embarrassments;  and  that  Glover^ 
*^Hg  become  aware  of  those  facts,  and  having  contrived 
'  ^iisinuate  himself  into  the  almost  unlimited  confidence  of 
^^Ty  B.  Thomhill,  proposed  to  advance  him  money  suffi- 
'^t  to  relieve  him  from  such  pecuniary  demands  as  were 
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1842,         most  pressing,  upon  condition  that  he  would  conrey  tohis:^ 


QLoyxB. 
StaUnunt, 


Thobnhill     apart  of  the  lands  comprised  in  the  deed  of  1793,  call^ci 
the  lands  of  Powerstown  ;  that,  pen^ng  the  arrangement, 
Glover  having  purchased  up  a  disputed  title  to  a  very  old 
rent-charge  or  annuity  of  60/.,  affecting  those  lands  (and 
which  annuity  had  been  for  a  long  time  the  subject  of  liti- 
gation with  the  Plaintiff's  ancestors,  of  which  fieu^t,  the  bill 
charged  that  Glover  was  perfectly  well  aware,  inasmuch  as 
he  had  been  employed  by  the  annuitants,  to  recover  from 
the  owners  of  this  property  the  arrears  of  the  rent-char^) 
for  a  sum  of  500/.,  insisted  upon  being  allowed  the  sum  of 
1000/.  out  of  the  purchase  money,  in  consideration  of  his 
releasing  the  Plaintiff's  estates  from  the  said  rent-charge. 


The  bill  then  charged,  that  the  Plaintiff's  father,  being 
completely  under  the  control  of  Glover j  in  consequence  of 
his  pecuniary  embarrassments,  was  obliged  to  consent ;  ax^^ 
that  accordingly,  by  indenture  of  agreement  of  the  l9tb 
of  April,  1805   (which  instrument,  the  bill  charged,  w^^ 
drawn  up  by  the  said  Glover  in  his  own  handwriting,  or  ^^ 
his  directions,  and  without  having  been  laid  before  any  pt^^" 
fessional  person  on  the  part  of  Henry  B.  ThomhtH)^  a-^a  ^ 
made  between  the  said  Henry  B.  Thomhill  of  the  onepa^^ 
and  the  said  John  Glover  of  the  other  part,  reciting,  tb^^ 
Henry  B.  Thomhill  had  agreed  to  convey  to  Glover  tt»^ 
fee  and  inheritance  of  the  lands  of  Powerstown,  for  tta^ 
sum  of  4000/. ;  and  that  it  was  further  agreed,  that  ^'^ 
consideration  of  1000/.,  part  of  said  4000/.,  Glover  shoul^^ 
release  the  said  annuity ;  the  indenture  witnessed,  that  i^ 
consideration  of  the  said  sum  of  4000/.,  to  the  said  Henry 
B,  Thomhill  in  hand  paid,  or  well  and  truly  secured  io 
be  paid,  by  the  said  John  Glover,  the  said  Henry  B.  Thorih 
hill  conveyed  the  said  lands  unto  the  said  John  Glover,  his 
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hm  and  assigns  for  ever,  as  his  and  their  estate  of  inheri-        1^2. 


tancein  fee  simple ;  that  the  said  deed  contained  a  covenant    Tbobmbill 
on  the  part  of  Henry  B.  Thornhtll^  that  he  had  full  power  to      Gix>yxB. 
convey  said  lands  in  fee  simple,  and  that  he  would  procure      statement, 
all  parties  to  join,  so  that  Glover  should  have  a  good  abso- 
lute indefeasible  estate  of  inheritance  in  fee  simple ;  and 
Anther,  that  he  would  make  out  the  title  forthwith  at  his 
own  expense. 

The  bill  stated  that,  though,  of  the  balance  of  3000/. 
Q  the  said  last-mentioned  indenture  stated,  the  sum  of 
>00/.  only  was  paid  by  Glover ^  which  sum  he,  even  at 
he  time,  refused  to  advance,  unless  Gerard  Thamhill^ 
he  next  brother  of  the  said  Henry  Badham  Thomhillj 
oined  his  brother  in  executing  a  bond  to  Glover  for  said 
un,  nevertheless.  Glover  entered  into  the  possession  and 
eceipt  of  the  rents  and  profits  of  the  said  lands,  and  had 
ver  since  continued  in  such  possession. 


The  bill  then  stated,  that  James  Badham  Thornhill  had 
ied,  leaving  a  sum  of  600/.,  on  foot  of  his  charge  of  2000/., 
^6  to  him  out  of  the  estate  oi Henry  B.  Thornhill;  that 
Xs  widow,  Elizabeth  Thornhill^  having  obtained  letters  of 
^ministration,  revived  the  suit,  and  on  the  15th  of  July, 
905,  obtained  a  posting  for  a  sale  of  the  lands  of  Castle- 
tevin  ;  that  the  Plaintiff's  father  thereupon  applied  to 
Vlover  for  so  much  of  the  purchase  money  as  would  dis- 
}hai^e  the  demand  of  the  said  Elizabeth  Thornhill,  and 
hat  Glovetj  having  promised  to  make  inquiries  as  to  the 
ralidity  of  the  charge,  subsequently  informed  him  that  same 
ras  subsisting,  but  that  he  had  settled  the  said  demand,  and 
roold  charge  the  same  in  the  purchase  money  of  Powers- 
own  ;  the  bill,  however,  averred  that  he  did  not  pay  same. 
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.    ^Q^'^'        but  contrived  to  procure  the  said  Elizabeth  ThomhiU  to 


Thobmhill     discontinue  her  proceedings. 

Gloveb. 


Statement.  The  bill  then  charged,  that  Glover j  having  by  the  last 
mentioned  proceedings  discovered  the  pendency  of  the  suit 
of  Elizabeth  Thomhillj  and  that  the  only  means  which  the 
said  Henry  Badham  ThomhiU  had  of  raising  money  to 
meet  any  sudden  demand,  was  through  the  command  of 
the  said  charges  of  3000/.,  3000/.,  and  6000/. ;  in  order  to 
place  him  altogether  in  his  power,  insisted  upon  his  assign- 
ing over  the  said  charges  to  him,  and  promised  there- 
upon forthwith  to  pay  over  to  him  the  balance  of  the 
said  purchase  money;  and  that  accordingly,  by  deed  of 
the  25th  of  October,  1805,  the  said  three  sums  of  3000/., 
3000/.,  and  6000/.,  were  assigned  to  Glover  in  trust  for  the 
better  securing  the  said  Glover^  his  heirs  and  assigns,  a 
good  and  sure  title  to  the  fee  and  inheritance  of  the  said 
lands  of  Powerstown,  and  for  the  indemnifying  said  Glover 
against  all  incumbrances  affecting  same,  and  against  all  ex- 
penses that  he  or  they  might  be  put  to  in  discharging  such 
lands  from  such  incumbrances,  and  in  making  out  an  inde- 
feasible title  in  fee  simple  unto  said  lands  to  said  Glover^ 
his  heirs  and  assigns. 


The  bill  then  charged,  that  in  consequence  of  Elizabeth 
ThomhiU  not  having  been  paid  the  balance  due  to  her,  as 
the  personal  representative  of  James  B,  ThomhiU^  she 
obtained  a  posting  for  a  sale  of  the  lands  of  Castlekevin, 
and  that  Glover,  in  order  to  effect  his  object,  and  to  pro- 
cure a  sale  of  the  lands  of  Powerstown,  altered  the  names 
of  the  lands,  as  stated  in  the  said  original  posting,  from 
Castlekevin  to  Powerstown  ;  that  the  sale  was  advertised 
only  in  the  newspapers  whicii  were  published  in  Dublin, 
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and  not  in  any  of  the  Cork  papers ;  and  that  the  adver-         1842. 

tiiementSy  which  gave  but  a  few  days'  notice,  and  too  short  a  Thobnhill 

tone  to  apprize  persons  resident  in  the  county  of  Cork,  of  glotbb. 

such  intended  sale,  were  inserted  and  paid  for  by  Glover  statement, 
himself. 

The  bill  then  proceeded  to  state  the  circumstances  more 
immediately  connected  with  the  sale ;  that  the  only  per- 
sons present  at  the  sale  in  the  Master's  Office,  were  Glover ^ 
^i  his  writing  clerk,  Meehan^  and  a  person  named  M^Namara^ 
who  was  charged  to  have  been  produced  by  Glover  himself; 
that  G/oe;6r  having  bid  the  sum  of  4000/.,  the  exact  amount 
which  he  had  agreed  to  pay  in  1805,  was  declared  the  pur- 
chaser; that  on  the  3rd  of  February,  1808,  the  sum  of  1000/., 
being  one-fourth  of  the  purchase  money,  was  lodged  to  the 
credit  of  the  cause  in  the  name  oiMeehan^  as  if  he  had  been 
the  purchaser,  and  that  on  the  1 9th  of  the  same  month,  by  a 
consent  in  the  cause,  it  was  agreed  thdXMeeharCs  promissory 
note  for  the  balance  of  3000/.  should  be  received.    The  bill 
charged  that  Meehan  was  since  dead;  that  he  was  at  the  time 
a  common  writing  clerk,  and  in  insolvent  circumstances,  and 
that  the  promissory  note  still  remained  in  bank  to  the  credit 
of  the  cause ;  that  by  a  further  consent  it  was  agreed  that  the 
said  sum  of  1000/.  should  be  paid  over  to  Elizabeth  Thorn-- 
f^m.    The  bill  charged  that  both  these  consents  were  pre- 
P**^  by  Glover^  and  signed  by  him,  as  solicitor  for  the 
Piifchaser  Meehan ;  and  that  he  had  prevailed  upon  the 
solicitor  on  record  for  the  PlaintiflF's  father  to  sign  same 
^^i^cut  his  knowledge. 

I^be  bill  then  stated  the  deed  of  sale,  the  subject  of  the  pre- 
^^t  suit,  which  bore  date  the  8th  of  March,  1808,  and  was 
"^^^e  between  Dame  Sarah  Paul  (the  administratrix  of  the 


204 


CASES  IN  CHANCERY. 


1842.        surviving  trustee,  of  the  term  of  600  years,  created  by  the 


V. 

Glotxb. 
Staitmrnt, 


Thorhhill  deed  of  1745)  of  the  first  part,  Elizabeth  ThomhiU  of  the 
second  part,  Henry  Badham  7%omAiY/of  the  third  part,  Job 
Meehan  of  the  fourth  part,  John  Glover  of  the  fifth  part 
and  William  Henn  (one  of  the  Masters  of  the  Court)  of  th( 
sixth  part ;  and  after  reciting  several  of  the  deeds  and  &ct 
above  stated,  the  decree  for  a  sale,  the  subsequent  sale 
and  that  Meehan  was  declared  the  purchaser,  that  "  one 
the  making  of  the  said  decree,  the  sum  of  1756/.  was  ad 
vanced  by  the  said  Henry  B.  ThomhiU^  and  for  whic 
he  is  entitled  to  credit ;  and  that  there  now  remains  da 
to  the  said  Elizabeth  ThomhiU  a  sum  of  1100/.  on  foe 
of  the  sum  so  decreed  to  the  said  James  B.  ThomhiU  i 
aforesaid ;"  and  reciting  <*,that  the  said  John  Meehan^  wit 
the  consent  and  approbation  o(  Elizabeth  Thomhillyh 
paid  out  of  his  purchase  money  the  sum  of  3000/.  to  tl 
said  Henry  B.  ThomhiU^  and  the  sum  of  1000/.,  bein 
the  residue  of  said  purchase  money,  into  the  Bank 
Ireland  to  the  credit  of  the  cause ;"  the  said  deed  wi 
nessed,  that  in  consideration  of  said  sum  of  4000/.  ^^ 
paid  as  aforesaid,"  the  said  parties  of  the  first,  second,  a 
third  part,  with  the  consent  of  the  said  William  Henn^  c( 
veyed  the  said  lands  of  Powerstown  to  John  Meehatiy 
heirs,  executors,  administrators,  and  assigns  for  ever.  Tb 
was  then  a  covenant  by  Henry  B.  Thornhilly  that  the  te 
of  500  years  was  a  good  and  subsisting  one  for  the  resic 
thereof;  that  the  said  parties,  or  some  or  one  of  them,  I 
full  power  to  grant  and  assign  same ;  and  for  quiet  enj( 
ment;  and  there  was  also  a  covenant  on  the  part 
Henry  B.  ThomhiU^  his  heirs,  executors,  and  administ 
tors,  at  all  times  thereafter  to  warrant  and  defend 
title  to  said  premises,  and  to  execute  all  such  further  f 
other  assurances,  for  the  more  perfectly  granting  and  o 
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^^reying  the  said  premises  unto  the  said  John  MeehoMy  his        18*^* 
.^Deirs,  executors,  administrators,  and  assigns,  according  to    Thobmhul 
!  true  intent  and  meaning  of  these  presents.     And  then      Qloyxb. 
a  declaration  on  the  part  of  Meehan^  that  the  said 
Dorchase  money  was  the  proper  money  of  Glover j  and  that 
conveyance  was  made  to  him  in  trust  for  Glover. 

The  bill  then  charged  that  the  sale  was  fraudulent  and 

^^roid  as  against  the  PlaintilBF,  who  was  the  eldest  son  of 

^^Mlenrp  Badham  ThomhiU^  and  first  tenant  in  tail  under  the 

^s^ttlement  of  the  23rd  of  February,  1 793,  that  the  decree  only 

^^^arranted  a  sale  of  the  trust  terms  created  by  the  deed  of 

1746;  that  a  much  larger  portion  of  the  lands  were  sold 

%han  was  required  for  the  exigency  of  the  decree,  and  that 

"the  sale  was  at  an  undervalue.     The  bill  also  charged  that 

Glover  had  notice  of  the  prior  deeds  of  settlement. 

The  bill  prayed  that  the  sale  might  be  declared  fraudu- 
lent and  void,  and  the  deed  of  sale  cancelled ;  that  Glover 
might  be  ordered  to  execute  a  reconveyance  to  the  uses  of 
the  settlement  of  1793,  and  that  the  Plaintiff  might  be  re- 
stored to  the  possession  of  said  lands,  according  to  his  title 
under  said  deed  ;  that  Glover  might  be  ordered  to  account 
for  the  rents  and  profits  of  said  lands  since  the  death  of  the 
sud  Henry  Badham  Thomhillf  the  Plaintiff  undertaking  to 
give  Glover  credit  for  all  monies  actually  paid  or  fiiirly 
given  credit  for  by  Glover  on   account  of  his  purchase 


The  Defendant  Glover^  by  his  answer,  stated,  that  the 
agreement  for  the  sale  in  April,  1805,  originated  with 
Henry  Badham  Thomhill;  that  at  the  period  of  such 
agreement  he  had  but  a  slight  acquaintance  with  the  said 
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^8^2.         H.  B.  ThomhiUy  and  was  ignorant  of  the  circumstances 


Thobnhill    of  the  property,  and  was  not  aware  that  the  estates  were 
Glotbs.      bound  by  any  deed  of  settlement ;  that  Henry  B.  TkomkiU 
Statement.     ^^  ^^^^  ^^^  ^^^^  ^^  ^ad  fuU  power  to  scU  the  same ;  that 
he  was  at  the  time  an  undertenant  to  part  of  the  lands, 
and  was  acquainted  with  their  impoverished   condition; 
that  he  considered  a  sum  of  3800/.  would  be  a  fair  price  for 
the  lands,  which  were  subject  to  a  lease  for  three  young  lives, 
recently  made  at  a  rent  of  200  guineas  of  the  then  cur- 
rency, but  that  as  the  said  lands  adjoined  the  property  of 
the  Defendant's  family,  and  were  capable  of  improvement, 
he  was  induced  to  give  the  sum  of  4000/. ;  the  said  Henry 
B.  Thomhill  accepting  a  conveyance  of  the  rent-charge     ' 
of  60/.,  which  issued  out  of  his  estates,  at  the  price  of 
1000/.,  to  be  allowed  to  the  Defendant  out  of  the  purchase 
money  (which  proposal  emanated,  as  the  Defendant  in  his 
answer   stated,   from   Henry  B.  Thomhill   himself,  aoi 
formed  part  of  the  original  contract)  :  that  500/.  was  to  ^^ 
paid  at  once,  and  the'  balance,  2500/.,  when  the  title  ^^^ 
completed ;  and  that  the  agreement  which  was  prepared      ^^ 
accordance  with  this  arrangement,  was  in  his  possessic^^ 
and  in  his  own  handwriting. 


With  respect  to  the  rent-charge,  the  Defendant  state**^ 
that  he  became  the  purchaser  of  it  in  the  year  1792,  a^ 
though  he  admitted  that  the  conveyance  itself  was  n^^ 
executed  until  the  14th  of  June,  1805:  that  previously  t^ 
such  purchase  the  Defendant  did,  by  the  direction  of  the  the^ 
owners,  for  whom  he  was  professionally  employed,  offer  t^ 
sell  the  same  to  the  Plaintiff's  grandfather,  Edward  B^ 
Thomhill^  for  the  sum  of  500/.,  and  that  it  was  in  conse^ 
quenceof  his  refusal,  that  the  Defendant  himself  became  th^ 
purchaser  thereof:  that  for  a  long  time  previously,  the  said 
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t     rent-charge  had  been  thf  Bubject  of  law-suits  with  the  Plain-    .    ^Q^^«    . 
tif  sancestorSy  there  having  been  some  claim  of  incumbrance    Thobkhill 
affeeting  said  rent-charge,  or  some  set-off  against  same,  but      Gloveb. 
Defendant  did  not  recollect  or  believe,  that  the  validity  of     statement. 
said  rent-charge,  or  the  title  thereto,  was  ever  disputed  ;  that 
after  much  litigation,  the  said  rent-charge  was  established 
against  the  said  claims,  and  that  for  many  years  prior  to 
the  execution  of  the  contract  of  April,  1805,  the  Defendant 
was  paid  the  amount  of  same  by  the  said  H.  B.  ThomhilL 

The  Defendant,  by  his  answer,  admitted  the  circumstances 
as  stated  in  the  bill  in  reference  to  the  proceedings  in  the 
suit  of  James  B.  Thomhill ;  the  revival  of  the  suit,  upon 
his  death,  by  his  administratrix ;    and  that  a  posting  for 
the  sale  of  the  lands  of  Castlekevin  had  been  obtained  for 
tbe  purpose  of  paying  her  the  balance  due  on  foot  of  her 
charge ;  that  then,  for  the  first  time,  he  was  informed  by 
the  said  Henry  B,  Thornhill  of  the  existence  of  any  such  de- 
^ee,  and  requested  by  him  to  purchase  said  lands ;  upon 
^hich  occasion  the  Defendant  told  the    said  Henry  B* 
^homhillf  that  if,  upon  examination,  the  said  claim  was  a 
pi'oper  one,  the  lands  of  Powerstown  might  be  sold,  and  a 
good  title  thus  made  out  to  Defendant ;  that  he  was  in- 
formed by  counsel,  before  whom  the  proceedings  were  laid 
for  advice,  that  a  good  title  might  be  made  to  the  lands  in 
(question  by  procuring  them  to  be  sold  under  the  decree. 
That  the  Master  was  fully  informed  of  the  facts,  and  de- 
clared, that  he  thought  that  these  lands  ought  to  be  sold 
instead  of  the  lands  of  Castlekevin,  provided  this  Defend- 
^t  would  undertake  to  bid  for  same  a  sum  of  4000/. 
'Hiat,  under  these  circumstances,  the  solicitor  for  Elizabeth 
1'hmMU  (and  not  the  Defendant,  as  was  represented  by 
^  Pbdntiff )  altered  the  names  of  the  lands  in  the  ori- 


Stattmem. 
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1842.        ginal  posting  for  the  sale,  and  that  this  Defendant  mei 

Thobwhill    ly  added  thereto  the  number  of  acres  contained  therei 

Olotbs.      ^^^^  ^^  ^^  generally  known  that  said  lands  were  to 

sold,  and  that  every  person  likely  to  become  a  purchas 

was  well  aware  that  this  Defendant  had  contracted  to  pai 

chase  same  at  the  price  of  4000/. 

The  Defendant,  by  his  answer,  further  stated  that  he  di 
not  recollect  or  believe  that  M*Namara  was  produced  by  tlii 
Defendant  at  the  sale,  for  the  purpose  in  the  bill  meo 
tioned :  but  he  admitted,  that  having  bid  the  sum  of  4000i 
for  the  lands  in  question  by  Meehan^  who  was  lus  wridng 
clerk,  Meehan  was  declared  the  purchaser  in  trust  fo 
this  Defendant ;  and  that  having  lodged  the  one-fourt 
of  his  purchase-money,  the  sale  was  duly  confirmed.  H 
admitted  the  facts  as  stated  in  the  bill  with  respect  t 
the  receiving  of  Meehan's  promissory  note  for  the  balaoc 
of  the  purchase-money ;  that  said  note  still  remained  i 
bank  to  the  credit  of  the  cause ;  and  that  Meehan  ws 
utterly  unable  to  pay  so  large  a  sum  :  but  he  alleged  ths 
same  was  done  for  the  acconmiodation,  and  at  the  requei 
of  the  said  Henry  B.  ThornhiU. 

The  Defendant,  by  his  answer,  admitted  the  executi' 
of  the  deed  of  conveyance  of  the  8th  of  March,  18C 
That  no  part  of  the  said  sum  of  4000/.  was  then  paid,  in: 
much  as  the  full  amount  of  the  purchase  money  had  b^ 
previously  paid  to  the  said  Henry  B.  ThornhiU  in  the  i 
lowing  manner:  viz.  500/.  on  the  occasion  of  the  contr: 
of  April,  1805 ;  1000/.  allowed  for  the  purchase  of  the  re 
charge;  1 100/.  to  Mrs.  Elizabeth  ThornhiU;  and  the  balai 
paid  in  cash  at  different  times  to  Henry  B.  ThornhiU,  or : 
his  uscj  and  for  the  costs  of  cases  and  opinions  of  counsel 
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to  the  title.  The  Defendant  submitted  that  it  was  manifestly         l^^- 


Glover. 
Statement, 


for  the  advantage  of  all  persons  interested  in  the  estate  that  tbomiibii.l 
the  inheritance  of  the  said  lands  should  be  sold  in  prefer- 
ence to  the  trust  term  ;  that  the  lands  were  sold  at  a  fiBtir 
public  sale»  and  pursuant  to  the  rules  and  practice  of  the 
Court,  and  that  the  decree  warranted  a  sale  of  the  in- 
heritance; that  he  was  advised  that  the  said  decree  was 
correct,  and  that  he  was  fiilly  justified  in  purchasing  the 
uheritance  in  said  lands  under  the  same  ;  and  that  even 
if  the  decree  was  erroneous,  the  sale,  by  virtue  thereof, 
could  not  now  be  affected  or  prejudiced  by  any  such  error. 


With  respect  to  the  several  charges,  amounting  in  all  to 
12,000/.,  created  by  the  deed  of  1793,  and  which  were 
tssigned  to  the  Defendant  by  the  deed  of  October,  1806,  in 
trust,  for  the  better  securing  the  said  title  to  those  lands, 
the  Defendant  stated,  that  he  was  applied  to  on  the  part 
of  HeHry  B.  Thomhill^  in  the  year  1817,  to  re-assign  the 
same,  the  Defendant  having  obtained,  as  was  then  alleged 
>n  the  Plaintiff's  part,  an  unquestionable  title  to  the  in- 
heritance in  said  lands ;  and  that  he  agreed  to  re-assign 
iie  same,  upon  obtaining  the  opinion  of  counsel  that  he 
^ould  be  safe  in  so  doing :  that  accordingly  counsel  having 
dvised  that  he  ought  to  execute  a  re-assignment,  because 
^  purchase  was  protected  against  all  subsequent  incum- 
'luncers  by  the  assignment  of  the  term  for  600  years  under 
k^  decree  by  indenture  of  the  6th  of  January,  1818,  after 
•herein  reciting  that  the  amount  of  the  purchase  money  had 
^n  long  since  paid  to  the  said  Henry  B.  ThomhiUj  the 
Baid  Defendant  re-assigned  the  said  charges  in  trust  for  the 
■•id  Henry  B.  ThomhilL  That  he  never  would  have  exe- 
^^  said  deed  if  he  had  suspected  that  his  purchase  was 
^  have  been  impeached.     That  he  was  induced  to  execute 
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1842.        same  by  concealment  and  misrepresentation,  and  he 
Thoxmbill    mitted  that  he  was  entitled  to  a  lien  upon  the  said  chai 
Gloteb.      ^^^  ^^  b^  indemnified  thereout  for  any  loss  he  should 
tain  by  means  of  the  present  suit. 


Statement. 


This  answer  was  filed  in  the  month  of  January,  II 
and  firom  that  period  down  to  the  year  1839  no  further 
ceedings  were  had  in  the  cause.  On  the  16th  of  Ji 
ary,  1839,  the  Plaintiff  filed  a  bill  of  revivor  and  sup 
ment,  stating  that  Glover  had  died  in  the  month  of  A| 
1828,  without  lawful  issue,  and  that  by  his  will  he 
charged  the  lands  of  Powerstown  with  payment  of 
tain  debts  and  with  several  legacies  therein  particul 
mentioned,  and  among  others,  with  a  legacy  of  500/. 
his  niece,  Elizabeth  M^Fadzen,  and  subject  thereto,  he 
devised  these  lands  to  trustees,  upon  trust  for  his  repi 
son,  JbAn  Glover  (who  was  since  dead)  for  life,  with  rem 
der  to  his  son,  John  Glover^  a  minor  (the  present 
fendant),  for  life,  with  remmnder  to  his  first  and  other 
in  tail  male,  with  remainders  over. 

As  an  excuse  for  the  delay  which  had  occurred  in 
prosecution  of  the  suit,  this  bill  stated  that  the  Plai 
did  not  attain  his  age  of  twenty-one  years  until  the 
1829;  that  the  management  of  his  affairs  had  been 
trusted  to  the  care  of  a  solicitor,  who,  though  repeat 
applied  to  on  the  subject,  had  postponed  the  interest 
the  Plaintiff,  in  consequence  of  his  having  been  empl 
as  solicitor  for  the  Plaintiff  in  a  certain  cause  of  Gret 
Glover^  which  was  a  creditor's  suit,  against  the  asse 
the  testator,  John  Glover^  and  one  of  the  objects  of  ^ 
was  to  obtain  a  sale  of  these  very  lands  of  Powerstowr 
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Tla.^  parties  to  this  bill  were  John  Glover  the  minor,         10^^' 
Edmo?irf  Glover  J  the  heir-at-law  of  John  Glover  the  tes-  Thobhhill 
Utor,  and  Andrew  Lyons^  his  personal  representative,  John      glo'veh. 
WFcuizen  and  Elizabeth  his  wife,  and  others  :   and  it      st^u^ent. 
prayed  that  the  Plaintiff  might  have  the  benefit  of  the 
proceedings  ahready  had,  and  for  an  account  of  the  rents 
received  by  the  said  John  Glover j  the  son  of  the  testator ; 
and  that  such  sums  as  John   Glover,  the  testator,  had 
received  in  his  life-time  might  be  paid  out  of  his  personal 
estate,  subject  to  the  allowances  offered  by  the  said  original 
bill ;  and  that  for  that  purpose  an  account  might  be  taken 
of  the  personal  estate  and  effects  of  the  said  John  Glover, 
tlie  testator;  and  that  the  present  Defendant,  John  Glover, 
the  minor,  might  be  decreed  to  account  with  the  Plaintiff 
for  all  rents  received  by  him  since  the  death  of  his  father. 

On  the  part  of  the  Defendant,  John  Glover,  the  formal 
^iaor's  answer  was  put  in,  submitting  his  rights  to  the 
Court. 

*^Ghn  M^Fadzen  and  Elizabeth  his  wife,  by  their  an- 
sw^^^  stated  that  the  said  Elizabeth  was  a  creditor  upon  the 
®8t^.fe  of  the  testator  John  Glover,  and  was  also  entitled  to 
th^  legacy  of  500/. ;  that  upon  the  occasion  of  their  mar- 
"®^'«,  by  indenture  of  the  9th  of  October,  1830,  these  inter- 
^^^^  were  put  into  settlement,  upon  trust,  for  the  benefit 
^^  ttese  Defendants,  and  their  children;  and  that  they 
^^^S.ined  to  have  the  amount  due  raised  out  of  the  real  estate 
^^  ^he  testator  John  Glover,  and  paid  to  the  trustees  of  the  - 
^^"tlement.  They  further  stated,  that  under  the  final  de- 
^■"^^  in  the  cause  of  Gregg  v.  Glover,  of  the  1st  of  July, 
^^^,  all  the  real  estates  of  the  testator,  John  Glover,  had 
^'^n  sold,  except  the  lands  of  PJIwerstown.      That  the 

TOL.  III.  Q 
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1842.  fund  in  that  cause  was  not  sufficient  to  pay  any  of  the  1^ 

Thobnbill  cies  bequeathed  by  John  Glover ;  and  that,  consequently 

Gloyxb.  these  Defendants  were  entitled  to  have  the  legacy  of  50C 

st^^etit,  "^^d  out  of  the  lands  of  Poweretown. 

These  Defendants  further  stated,  that  they  had  no  9. 
tice  of  the  alleged  rights  of  the  Plaintiff ;  nor  had  they 
the  time  of  their  marriage  any  notice  that  proceedings  wei 
pending  for  the  purpose  of  impeaching  the  sale  to  Glover 
and  they  submitted  that  no  step  having  been  taken  for  more 
than  seventeen  years,  during  the  g^reater  portion  of  which 
time  the  Plaintiff  was  under  no  disability,  the  suit  could 
not  be  considered  as  a  /tiff  pendens^  and  they  relied  on  the 
statute  of  Limitations  (3  &  4  Will.  IV.  c.  27)  in  bar  of 
the  relief  prayed  by  the  bill. 

These  Defendants  further  stated,  that  by  indenture  of 
lease  dated  the  Ist  of  May,  1802,  Henry  B.  ThomhiUhsA 
demised  these  lands  of  Powerstown  to  Michael  Ncuh  fo' 
three  lives,  at  a  rent  of  227/.  10*.  late  currency.  Tba 
Michael  Nash  had  sub-demised  the  same,  by  leases  beario 
date  respectively  the  30th  of  October,  1802,  and  the  2 1 
of  April,  1806 ;  and  that  subsequently  the  s^d  Jof 
Glover^  the  testator,  had  become  the  assignee  of  those  t^ 
under-leases ;  that  the  cestui-^e^vies  in  the  original  le^ 
of  the  1st  of  May,  1802,  were  still  alive ;  and  they  submi 
ted,  that  even  though  the  sale  to  Glover  should  be  declare 
to  be  void,  nevertheless,  that  the  lease  of  the  1st  of  Ma. 
1802,  must  be  held  valid,  and  ought  to  be  declared  appJ 
cable  to  the  purposes  of  the  decree  in  Gregg  v.  Glover 
and  that  the  said  legacy  of  500/.,  and  so  much  of  the  sev^* 
ral  sums,  decreed  to  be  charged  on  the  lands  of  Power 
town,  ought  to  be  declared  chargeable  on  the  interest  con 
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deed  in  said  lease,  and  ought  to  be   raised  by  a  sale         iS42. 

vt ^ ' 

hereof;  and  that  whatever  sum  should  be  decreed  to  be    THOBNHiiix. 
Miyable  on  account  of  the  purchase  money  of  the  lands  of     .  qi^Veb. 
i^owerstown  should  be  declared  applicable,  if  necessary,  to     .^^atowcii* 
)ay  the  said  legacy  of  500/.,  and  the  other  legacies  be- 
pieathed  by  the  will  of  the  said  John  Glover. 

The  decree  of  the  1st  of  March,  1794,  was  as  follows : — 
after  declaring  the  sum  of  2856/.,  the  amount  ascertained 
to  be  due  to  the  Plaintiff,  James  Badham  Thoriihilly  on  foot 
of  his  charge,  to  be  charged  on  the  several  lands  and 
premises  in  the  bill  mentioned,  it  directed  that  the  l)e- 
fendant,  Edward  Badham  Thomhill^  should  pay  the  same, 
with  interest,  within  six  months  from  the  date  thereof;  and 
in  default  of  his  so  doing,  that  the  Master  should  set  up  and 
sell  to  the  best  and  highest  bidder  the  several  towns  and 
Jtods  therein  particularly  mentioned,  situated  in  the  County 
^  Cork,  called  the  Thomhill  estate  ;  and  also  the  several 
^Wns  and  lands  therein  also  mentioned,  situated  in  the 
^unty  of  Limerick,  called  the  Badham  estate,  or  so  much 
f  said  two  estates  as  should  be  sufficient  to  pay  the  amount 
^  the  Plaintiff^v  claim,  with  interest  and  costs ;  and  that 
^y  surplus  which  might  remain  should  be  paid  to  the 
Pendant,  Edward  B.  Thomhill^  or  such  person  as  should 
'pear  to  be  entitled  thereto. 

Ilie  rest  of  the  documentary  evidence,  will  be  found 
l>e  sufficiently  set  forth  in  the  previous  statement  of  the 
^^^ngs. 

^r.  Serjeant  Warren^  Mr.  Collins^  Mr.  Singer^  and  Ml*. 
"S*^,  for  the  Plaintiff. 

q2  - 
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Glovsb. 
Argument, 


1642.  The  purchase  in  this  case  cannot  be  supported.    T 

Tbobrhill  decree,  under  which  Glover  purchased,  warranted  onljp 
sale  of  the  terms  of  years  comprised  in  the  original  set 
ment  of  1745.  The  conveyance,  however,  of  180& 
Glover  purports  to  convey  the  fee;  and  Glover^  by 
answer,  claims  such  absolute  interest,  and  contends  tli 
under  the  decree,  the  parties  were  warranted  in  selling  i 
fee  instead  of  the  terms.  But,  independently  of  this,  t 
actual  sale  itself  was  fictitious,  and  contrived  with  the  ra 
of  deceivbg  the  Court.  This  distinctly  appears  from  ti 
proceedings  in  the  cause  immediately  connected  with  tl 
sale.  In  the  posting  of  sale,  the  lands  of  Powerstown  we 
substituted  for  those  of  Castlekevin  ;  and  though  thecharj 
in  the  bill,  that  this  alteration  was  made  by  Glover^  is  n 
sustained,  yet  it  appears  that  it  was  made  with  his  kno^ 
ledge  and  at  his  desire,  in  order  to  enable  him  to  effect  t 
object  and  purchase  the  lands.  Again,  it  is  clear  that  the 
was  no  sufficient  notice  of  the  intended  sale,  by  adverw 
ment  or  otherwise :  the  only  bidders  were  Glover  hims< 
Meehan^  his  writing-clerk,  and  a  person  of  the  name 
Macnamara,  who  is  charged  by  the  bill  to  have  b 
an  agent  of  Glover's^  a  charge  which  is  most  unsatisfac 
rily  denied  by  the  answer.  Upon  the  whole,  it  seems 
be  quite  clear  that  the  interests  of  the  several  parties 
remainder,  including  the  Plaintiff,  who  was  then  unbc 
did  not  obtain  that  protection  from  the  Court,  to  wt 
they  were  entitled.  In  Lord  Bandon  v.  Becher(a)  L 
Plunket  makes  an  observation,  which  pointedly  applies 
this  part  of  the  case.  He  says :  "  It  is  said  no  advant 
has  been  taken ;  that  there  has  been  no  undervalue.  1 
not  proceed  on  that  ground,  but  I  say  the  person  who  hi 


(a)  9  Bligh,  532,  537;  3  Clark  &  F.  479. 
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ri^lit  to  the  protection  of  the  Court,  the  minor,  has  not        1B42. 

reoeiVed  it :  he  could  only  get  that  protection  under  sales    Thornhill 

conducted  openly  and  on  fair  competition ;  but  I  have  as       glotce. 

convincing  evidence  as  could,  at  this  distance  of  time,  be  ^  rgtimwt. 
produced,  that  these  sales  were  not  had  in  that  way,  in  which 
the  highest  value  could  be  got  for  the  lands."  In  addition 
to  these  facts,  how  is  the  purchase  money  shewn  to  have 
been  paid  ?  The  one-fourth  was  paid  into  Court,  and  has 
\>een  applied,  it  is  true,  to  the  exigencies  of  the  decree ; 
tut  the  remaining  three-fourths,  for  which  the  promissory 
^ote  of  the  clerk,  MeehaUy  was  lodged  in  Court,  and  which 
^ote,  it  is  to  be  remembered,  remains  still  in  Court,  are 
%sio8t  unsatisfactorily  accounted  for.  In  the  deed  of  1808, 
2 1  is  stated  that  this  balance  was  paid  over  to  Henry  B. 
Tkomhillj  the  tenant  for  life.  Is  it  possible  to  conceive  a 
^^eater  fraud  upon  the  PlaintiflT,  the  tenant  in  tail  in  re- 
^nainder  ?  There  is  no  report  of  the  Master  in  the  cause 
«»certaining  priorities  or  allocating  the  funds ;  but  the 
])roduce  of  the  sale  of  the  estate  was  handed  over  at  once 
to  the  tenant  for  life,  and  placed  within  his  unlimited 
control. 

The  principles  applicable  to  cases  of  this  kind  are  well 
^tablished.  The  sale  must  be  conformable  to  the  decree, 
^Qd  a  purchaser  is  bound  to  see  that  such  is  the  case,  Col- 
^(ntgh  V.  Sterum{a).  The  Court  never  warrants  the  title, 
^nd,  therefore,  if  there  has  been  any  fraud  in  obtaining  the 
decree,  the  party  purchasing  under  such  decree,  whose 
^Qty  it  was  minutely  to  have  examined  the  title,  must 
buffer,  Colclough  v.  Bolger(b),  In  this  case  the  decree  did 
^ot  authorize  a  sale  of  the  fee  ;  but,  even  assuming  that  it 

Ca)  3  Bligh,  O.  S.  181.  See  also  Bennett  v.  HamiU,  2  Sch.  &  L.  566. 
(b)  4  Dow,  54. 
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1642.       did^  it  was  a  fraudulent  decree  against  the  present  Plaic:^. 


Thobhhili.    tiff>  because  the  parties  in  that  cause  were  only  entitl^^ 
Gloteb.     ^  ^  ^^  ^^  ^^^  terms  of  years^  and  the  pleadings  shew  Hm^^t 


iVr^MMCNia 


this  was  all  they  asked :    quacunque  via^  therefore,  t:l]e 
sale  cannot  be  sustained.     But  then  it  will  be  said  tkat, 
assuming  the  Plaintiff  would  have  been  relieved,  had  the 
transaction  been  recent,  the  lapse  of  time  which  has  oc- 
curred is  such  as  will  justly  disentitle  the  Plaintiff  from 
requiring  the  interposition  of  a  Court  of  Equity.     It  is  to 
be  remembered,  however,  that  this  suit  was  instituted  in 
the  year  1822,    very  shortly   after   the  Pkdntiff^s   right 
accrued,  and  quite  within  time ;  and  the  Plaintiff  has,  by 
his  bill  of  revivor  and  supplement,  satisfactorily  explained, 
why  the  cause  was  not  sooner  brought  to  a  hearing.    At 
most,  the  delay  can  only  affect  the  determination  of  the 
costs  of  the  suit.     In  Colclough  v.  Bolger{a)^  the  decree, 
which  directed  the  sale,  was  pronounced  in  1780:  the 
report  does  not  state  at  what  precise  time  the  sale  took 
place,  but  it  would  appear  to  have  been  previous  to  the 
year  1786.     The  cause  was  not  heard  in  the   Court  oi 
Chancery  until   1808,  and  in  1816  the  House  of  Lords, 
reversing  the  decision  of  the  Court  below,  set  aside  th^ 
sale.     In  Cane  v.  Lord  Allenib)^  the  suit  had  been  suffer^^ 
to  sleep  for  twenty-one  years ;  yet  this  was  not  conside*"^ 
sufficient  to  disentitle  the  Appellant  to  relief,  and  that  t.o^ 
in  a  suit  the  object  of  which  was  to  enforce  the  specific 
performance   of  an    agreement.      Lord  Redesdale   sa3^^^ 
"  that  no  case  had  been  stated,  where  the  mere  length.    ^ 
time,  during  which  a  suit  had  been  kept  depending,  of^^" 
rated  as  a  bar."     An  objection  of  this  kind  comes  bacl'^ 
from  a  Defendant,  who  must  be  considered  as  guilty  of  0^^" 

(a)  4  Dow,  54. 

(ft)  2  Dow,  289.     See  Giffard  v.  Hort,  1  Sch.  &  L.  384. 
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quieteiDg  in  the  delay,  for,  if  he  thought  proper,  he  might         1842. 
imw€  moved  to  have  the  bill  dismissed  for  want  of  pro-    Thoamhul 
lecution.  qloteb« 

Argument. 

The  Soliciiar'General^  Mr.  Serjeant  KeatingCy  and  Mr. 
Jf^€Mll  for  the  minor  Defendant,  John  Glover. 

If  the  purchase  in  this  ease  is  not  upheld,  it  will  have 

tl&^  effect  of  introducing  great  doubt  and  uncertainty  into 

sales  under  a  decree  of  a  Court  of  Equity.  It  is  quite  true, 

tbsU  the  Court  does  not  warrant  a  title  purchased  under  its 

decree,  and  will  set  aside  such  a  purchase,  where  the  proceed- 

ing;s  have  been  fraudulent,  or  the  conduct  of  the  parties 

eoUusive :  but  before  the  Court  is  called  into  activity  for 

the  purpose  of  rescinding  all  that  has  been  done  under  its 

solemn  order,  it  should  require  the  most  unequivocal  testi«> 

iQony,  that  fraud  was  intended  and  actually  perpetrated.   • 

In  the  present  case  it  is  rather  difficult  to  understand  how 
Ae  Plaintiff  has  been  injured.  No  case  of  undervalue  has 
been  made  out.  It  seems  to  be  admitted  that  Mt.  Glover 
gave  the  full  value  for  the  fee-simple  of  the  lands  of 
I^owerstown.  It  is  said  that  there  was  not  sufficient  noto- 
i^ety  griren  to  the  sale,  that  advertisements  of  the  sale 
appeared  only  in  the  Dublin  newspapers,  and  not  in  those 
^hich  were  published  in  the  city  of  Cork.  This  is  an  un- 
^n^^aning  complaint,  when  once  it  appears  that  the  lands 
^ere  sold  at  their  full  value :  but  even  independently  of 
^™i  the  proper  advertisement  of  such  sales  is  always  a 
Mtter  for  the  Master's  discretion ;  and  it  is  a  strong  mea- 
'*^>  particularly  now,  after  such  a  lapse  of  time,  to  seek 
^  Affect  a  purchaser  by  reason  of  the  negligence  of  an 
^T  of  the  Court,  if  negligence  it  can  be  fairly  called. 
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^Q^^*        To  what,  then,  is  this  case  reduced  ? — that  the  fee-simp^^ 
Tbobmbill    of  certain  lands  was'Jsold,  whereas  the  term  of  600  ye^^^s 
Gi^YEB.      ought  only  to  have  been  sold.     Mr.  Glover^  in  his  answ^f^ 
Argument,      »tates,  that  whcu  he  entered  into  the  contract  of  April, 
1805,  he  was  not  aware  of  the  circumstances  of  the  pro- 
perty, or  that  the  estates  were  bound  by  any  deed  of  set- 
tlement.    He  entered  into  a  feir  contract  for  the  purchase    J 
of  the  fee-simple,  and  if  there  was  any  deception  practised, 
it  was  on  the  part  of  the  Plaintiff's  father,  who  was  aware 
of  the  settlement  by  which  those  lands  were  limited,  but 
thought  proper  to  suppress  the  feet  of  its  existence,  when 
Mr.Ghver  entered  into  the  contract  of  1805.     In  additioo 
to  all  this,  it  is  to  be  remembered  that  the  Court  is  called 
upon  to  set  aside  a  sale  after  an  interval  of  more  than  a 
quarter  of  a  century,  during  which  period  the  property  has 
been  made  the  subject  of  settlement  and  other  disposition. 
Such  a  lapse  of  time  is  fatal  to  the  Plaintifi^s  claim ;  tiie 
parties    themselves    are   long  since  dead  ;    and  all  the 
evidence  has  perished,  which  possibly  night  throw  light 
upon  the  transaction.    Under  any  circumstances,  however, 
the  Defendant  will  be  entitled  to  be   recouped  for  the 
amount  of  the  purchase-money,  out  of  the  several  chargeSf 
amounting  in  all  to  the  sum  of  12,000/.,  created  by  the 
settlement  of  1793,  and  assigned  to  John  Glover  by  th^ 
deed  of  October,  1805. 


Mr.  William  Brooke  and  Mr.  Rogers^  for  the  Defci*^' 
ants,  M^Fadzen  and  wife,  submitted  that  they  were  p^^' 
chasers  for  valuable  consideration  under  the  settlement  of  tl^^ 
9  th  of  October,  1830,  and  though  it  was  true  that  when  tl'^ 
settlement  was  executed  there  was  a  lis  pendensy  yet  tl^^ 
there  was  not  **  such  a  close  and  continued  prosecution  ^ 
the  lis  pendens''  as  was  sufficient  to  affect  them ;  and  tb^* 
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is  point,  Lord  Bacon's  rule(£i),  Preston  v.  Tub-  IS^^* 

rel  V.  Carpent€r{c)j  The  Bishop  of  Winchester  v.  Tboerbill 

Kinsman  v.  Kinsman{e)j  Landon  y.  Morris{/)^  Glotbb. 

Vreatise  on  Vendors  and  Pur  chaser s{(g).  Arpm€nt. 

tins  in  reply. 


D  Chancellor  : —  Judgment. 

case  I  have  to  express  my  strongest  disappro*      iVop.  23. 

proceedings  like  the  present.     Nothing  can  be 

aing  than  for  the  Court  to  find  itself  called  upon 

e  a  sale  at  such  a  distance  of  time  as  has  been 

to  elapse  since  the  filing  of  the  bill  in  the  present 

such  proceedings  were  of  frequent   occurrence, 

be  necessary  to  have  a  statute  of  limitation  for 

le  proceedings  within  this  Court,  and  to  prevent 

I  being  revived  after  having  been  allowed  to  lie 

or  years(A).     It  is  said  that  a  Defendant  may 

order  to  compel  the  Plaintiff  to  revive  within  a 

e,  or  have  his  bill  dismissed ;  but  we  all  know 

fendant  in  such  a  case  naturally  lies  by ;  being 

ion,  and  having  a  colour  of  title,  he  is  quiescent 

s  he  is  allowed  to  remain  so,  fearful  that  if  he 

itep,  he  may  rouse  the  sleeping  lion,  as  it  is  said. 

isent  case,  had  the  transactions  been  recent,  they 

ich  as  this  Court  could  have  permitted  to  stand ; 

ithstanding  that  the  case  is  now  for  the  first  time 

9  a  hearing  after  twenty  years  of  inert  litigation, 

les.  Orders,  p.  7.  (e)  1  Russ.  &  M.  617. 

•n.281.  (/)  5  Sim.  247. 

Wms.  482.  {g)  Vol.  iii.  p.  459,  lOth  ed. 

s.  194.  (A)  See  General  Orders,  1843, 

Nos.58and81. 
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1642.        I  must,  though  with  great  reluctance,  interfere  and  see 
Tbobxbxu.    aside  this  sale. 


9. 

Glotbb* 


The  facts  are  these.     Estates,  of  which  the  lands  is 
question  form  a  part,  together  with  some  leasehold  inte- 
rests, had  been  settled  at  an  early  period  by  a  funily  deed 
in  1745,  in  strict  settlement,  upon  Richard  TTiomhiUj  die 
great  grandfather  of  the  Plaintiff,  and  Sophia  Badham  hit 
wife,  and  their  issue.    Edward  Badham  ThomhiU  was  the 
eldest  son  of  Richard  and   Sophia  ThomhiU^   and  wai 
tenant  for  life  under  this  settlement ;  and  Henry  Badkam 
Thomhilly  his  eldest  son,  the  Plaintiff's  father,  was  en- 
titled to  the  first  estate  tail  in  the  freeholds,  and  the  abso- 
lute interest  in  the  leaseholds,  subject  to  the  life-interest 
of  the  father.     They  thus  had  amongst  them  a  complete 
power  of  disposition  over  both  estates.     In  the  year  1793} 
Richard  ThomhiU  being  dead,  and  Henry  Badham  ThorU' 
hill  having  attained  twenty-one  some  time  in  the  preceding 
year,  a  recovery  was  suffered,  and  the  fee-simple  estatei 
were  re-settled,  subject   to  the  life   estate  of  the  father 
Edward^  upon  Henry  Badham   ThomhiU  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail.     This  settle-^ 
ment,  however,  did  not  comprise  or  in  any  way  refer  t^ 
the  leasehold  interests.     In  the  year  1790  a  suit  had  bee*^ 
instituted  by  a  child,  James  Badham  ThomhiU^  who  w^»- 
entitled  to  a  portion  under  the  early  settlement  of  1 745,  t=^ 
raise  the  amount  of  that  portion,  and  a  decree  was  prc^ 
nounced  in  that  suit  in  the  year  1794,  for  the  sale  of  u^ 
much  of  the  settled  estate,  as  would  be  sufficient  to  dis---^ 
charge  the  amount  of  the  demand.    When  the  estates  were 
re-settled  in  1793,  a  term  of  three  hundred  years  was  cre- 
ated, the  trusts  of  which  were,  to  enable  the  trustees  to 
raise  a  sum  of  3000/.  for  such  purposes  as  Edward  Badham 
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namhiU  the  feither,  and  first  tenant  for  life,  should  by        1B42. 

> » ' 

eed  direct :  another  sum  of  3000/.  for  such  purposes  as    TBOBifHu.L 

he  son  Henry  should  in  like  manner  appoint :  and  lastly^      Glovsb. 
k  further  sum  of  6000/.  for  such  purposes  as  the  father  and     j^i^iZ,u^ 
Mm  should   also  by  deed  appoint.      Mr.  Glover,  who  is 
represented  to  have  been  a  solicitor,  and  who  resided  in  the 
neighbourhood,  was  anxious  to  become  the  purchaser  of 
mut  of  the  denominations  included  in  the  settlement,  called 
Ik  lands  of  Powerstown,  and  he  entered  into  an  arrange* 
^peot  in  the  year  1805  with  Henry  Badham  ThornhiU, 
who  was  but  tenant  for  life  under  the  settlement  of  1793, 
of  a  sing^ar  character.     It  was  a  most  improper  transac- 
tion for  a  man  filling  the  character  of  a  solicitor  to  be  con- 
oened  in ;  for  although  no  money*  was  paid,  and  the  whole 
mtter  rested  in  fieri,  he  took  an  actual  conveyance  as  if 
of  the  fee  from  a  person,  who  was  but  tenant  for  life,  and 
tiiere  is  a  covenant  in  the  deed  to  do  all  acts  which  may  be 
Aecessary,  <<  so  that  the  said  John  Glover,  his  heirs  and 
Migns,  shall  have  a  good,  absolute,  indefeasible  estate  of 
^eritance  in  fee-simple"  in  the  lands  thereby  conveyed. 
^e  conveyance  ought  to  have  been  contemporaneous  with 
Ae  payment  of  the  purchase  money.     This  conveyance 
Hit  it  into  the  power  of  the  purchaser  to  defraud  the  seller, 
^y  conveying  the  estate  to  a  purchaser  without  notice. 

After  the  execution  of  this  deed,  Mr.  Glover  discovered 
that  the  person,  with  whom  he  was  dealing,  Henry  Badham 
^^^^9'nhiUf  was  only  tenant  for  life,  and  he  consequently 
P^iHs^eded  no  further  with  his  contract.  But  the  fitmily 
^^  for  the  raising  of  the  portion,  which  had  not,  in  the 
"^^n  time,  been  proceeded  with,  was  revived,  and  in  the 
B^Hth  of  July,  1805,  a  posting  was  obtained  for  a  sale  of 
^t  portion  of  the  estate  included  in  the  original  settle- 
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1842^        ment  of  1746,  and  also  in  the  setdement  of  1793,  called 
Thobhbill    the  lands  of  Castlekevin ;  and  the  sale  was  regularly  adver- 
Gloysb.      tised  in  the  usual  manner  in  the  public  newspap^*8.     It  if 
Judgment,     ^^^^  ^^^  ^^^  Settled  cstate  would  have  had  to  bear  the 
burden  of  raising  the  portions  charged  upon  it  by  the  sacri- 
fice of  a  part  sufficient  to  satisfy  the  demand. 

In  that  state  of  things  it  occurred  to  Mr.  Glover  and  the 
tenant  for  life,  that  by  substituting  the  Powerstown  estate 
for  the  estate  which  was  directed  to  be  sold  by  the  decree^ 
they  might  make  a  good  title  to  the  Powerstown  estate; 
and  if  this  plan  had  been  regularly  carried  on,  I  am  ftr 
from  saying  that  it  would  not  have  been  a  fair  and  legiti- 
mate arrangement;  because  it  was  indiflferent, — or  rather 
it  was  not  indifferent,  for  the  Powerstown  estate  was  much 
more  fit  to  be  sold  than  the  Castlekevin  estate,  which  was 
the  family  estate,  and  upon  which  stood  the  family  man- 
sion,— but  it  was  at  least  indifferent  to  the  children  by  sale 
of  what  part  the  portions  were  to  be  raised,  if  the  property 
allotted  was  sufficient  to  answer  their  claims.     But  it  was 
necessary  that  the  sale  should  be  fairly  conducted.    No'W 
from  everything  in  the  cause,  it  appears  that  the  sale  wa^ 
not  fairly  conducted ;  the  time  for  the  sale  was  so  short  sts 
to  shew,  that  it  was  not  the  object  of  the  parties  to  invito 
competition.     Supposing  4000/.  to  be  the  value  of  tb« 
Powerstown  estate,  as  it  has  been  argued,  it  was  neve«"- 
theless  intended,  through  the  instrumentality  and  by  tta^ 
machinery  of  the  Court,  to  obtain  a  good  title  to  Power^^ 
town,  which  could  not  otherwise  be  transferred ;  and,  sup^-" 
posing  that  everything  had  been  regular,  and  that  the  sal^ 
had  been  fairly  conducted,  the  contrivance  might  har^ 
been  effectual ;  but  it  is  impossible  for  the  Court  to  allo^^' 
a  sale  of  this  description,  which  is  a  mere  mockery  and  n(^^ 
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m  real  sale,  to  stand  for  one  moment.     How  were  the  pro- 
ceedings at  the  sale  itself  conducted  ?     As  there  is  a  rule 
of  the  Court  requiring  that  there  should  be  three  bidders, 
three  bidders  were  procured  to  effect  a  seeming  compliance 
with  the  rule:  one  of  them  is  Mr.  Glover  himself,  the 
second  his  clerk  Meehan^  and  the  third  a  person  named 
Macnamara.    The  account  which  Glover  has  given  of  the 
latter  in  his  answer  is  roost  unsatisfactory,  and  leads  to 
the  conclusion,  that  he  was  a  person  sent  there  for  the  pur« 
poses  of  Mr.  Glover.    There  is  not  any  direct  proof  that 
web  was  the  case ;  but  the  answer  is  not  such  an  answer 
as  it  would  have  been,  were  the  fact  otherwise ;  for  instead 
of  speaking  as  to  his  belief  and  recollection,  as  he  does,  he 
would  have  said,  that  Mr.  Mcumamara  was  a  stranger  to 
Urn,  and  came  as  an  intended  purchaser,  and  was  not 
brought  there  by  him  to  form  one  of  the  three  bidders. 
The  result,  of  course,  was,  what  had  been  intended,  that  Mr. 
Glover,  through  his  writing-clerk  Meehan^  was  declared  to 
be  the  purchaser  for  4000/.     In  the  face  of  the  Court  (and 
this  b  very  important)  the  whole  matter  was  regularly  and 
&irly  conducted ;  and  according  to  the  rules  of  sale,  Glover^ 
through  Meehan,  brought  in  1000/.,  the  fourth  of  the  pur- 
sue money,  and  he  obtained  an  order  nisi  to  confirm  the 
>ale  in  the  usual  course :  and  then,  with  the  consent  of  the 
P^es,  the  promissory  note  of  the  clerk,  as  the  nominal 
purchaser,  which  in  all  probability  was  not  worth  the  value 
^the  paper  upon  which  it  was  written,  was  accepted  for 
^^  remaining  three-fourths  of  the  purchase  money.     This 
^^  was  accordingly  paid  into  Court,  and  with  a  just  ap- 
P'^oiation  of  its  value,  it  has  been  suffered  to  remain  there 
^*^  that  time  to  the  present  moment.    The  absolute  order 
^^^  sabaequentiy  obtmned.  As  far,  therefore,  as  appeared 
^  the  Court,  all  the  conditions,  which  it  requires  to  be  com- 
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Tbobhbill 
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1842.       plied  with,  were  performed :  all  the  forms,  which  it  intcN 


Thobithiu.    poses  for  protecting  the  sale  of  a  settled  estate,  w^re  strietlf 
adhered  to. 


Bat  let  us  now  see  what  the  real  transaction  was  which 
took  place  behind  the  back  of  the  Court.     By  the  deed  of 
1805  a  sum  of  500/.  had  been  paid  down,  and  for  the  re- 
payment of  that  sum  Glover  obtained  the  security  of  the 
seller  and  one  of  his  brothers,  by  a  bond  and  warrant  of 
attorney,  precisely  as  if  the  transaction  had  been  a  loaa. 
That  proportion  of  the  purchase  money  was  paid  to  dtt 
tenant  for  life,  but   it  nerer  was  brought  into    Court; 
it  nerer  became  a  payment  to  the  credit  of  the  estate.    A 
sum  of  1000/.  was  really  paid  by  Ghver  into  Court,  and 
that  was  a  proper  and  bond  fide  payment,  and  must  now 
be  considered  as  a  valid  claim  against  the  estate.    Bat 
what  other  sums  were  paid?     How  is  the  balance  of  tlie 
purchase  money  accounted  for  ?     The  way  in  which  it  b 
stated  in  the  deed  of  the  conveyance  is  this, — and  I  reid 
this  deed  with  great  regret,  as  its  very  frame  ought  to  hare 
suggested  to  the  Master  the  nature  of  the  transaction,  and 
shewn  to  him  that  the  proceedings  were  not  duly  conducted) 
and  that  he  had  no  authority  to  execute  such  a  deed.   Had 
there  been  proper  vigilance  and  caution  on  his  part  at  that 
time,  all  the  litigation,  which  has  since  ensued,  would  hare 
been  prevented.     Upon  the  foce  of  the  deed  it  is  stated, 
that  1756/.  had  been  paid  to  the  portioner,  James  Badha0 
Thomhilli  by  the  tenant  for  life  himself,  and  <<  for  whid^ 
he  was  entitled  to  credit,"  without  saying  against  whonty 
or  against  what  fund,  and  that  1100/.  still  remained  due  \P 
Elizabeth  Thomhilly  who  was  the  personal  representatl?e 
of  James  Badham  Thomhill^  on  foot  of  the  sum  decreed 
to  him.     This  deed  then  recites  that  the  purchaser  had 
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Bid  1000/.  into  Court,  and  that  he  had  paid,   ''  with  the 

msent  and  approbation  of  the  said  Elizabeth  ThorhhiUy'' 

le  remaining  3000/.  to  the  tenant  for  life.     Now  where 

B9  the  authority  to  the  Master  to  execute  a  deed  giving 

iray  the  estate  of  the  remainder-man  for  money  paid  to 

»e  tenant  for  life  ?     Supposing  that  the  money  had  been 

nd^  as  it  was  stated  to  have  been,  by  the  tenant  for  life 

B  payment  of  the  portions,  the  Master  had  no  power  to 

pve  him  credit  for  it  out  of  the  purchase  money.     The 

Court  never  permits  one  shilling  of  the  purchase  money  to 

go  in  payment  of  any  incumbrance,  which  does  not  appear 

upon  the  Master's  report.  How  the  Master  could  have  per- 

'aitted  all  this  to  be  done,  I  am  at  a  loss  to  conceive :  it  was 

tpinst  the  rights  of  the  parties,  and  contrary  to  the  rules  of 

tbe  Court  to  do  so,  and  cannot  be  sustained.  But  now  ob- 

tenre  how  untrue  was  that  recital.     The  3000/.,  in  point  of 

&et,  was  never  paid  to  tbe  tenant  for  life.  I  asked  by  what 

means  was  that  payment  made  out  ?     From  some  circum- 

ttances  in  the  case,  and  by  adding  together  sundry  sums, 

tile  counsel  for  the  Defendant  endeavoured  to  make  out 

that  this  sum  of  4000/.  was  paid ;  but  there  is  nothing  to 

Aew  that  the  sum  stated  in  the  purchase  deed  was  ever 

ionAfide  paid  to  the  tenant  for  life.     The  real  transaction 

was  this :  600/.  had  been  paid  by  Glover  to  Henry  Bad- 

im  TharnhiU  in  1805,  upon  the  occasion  of  the  earlier 

'miract  between  them.     This  sum  therefore  got  into  the 

'^h  of  the  tenant  for  life:  then  1000/.  had  been  paid 

>»to  Court.     This  was  appropriated  by  an  order  of  the 

IWiof  July,  1808,  in  discharge  of  1100/.,  the  balance  of 

^  sum  reported  due  to  Elizabeth  Thornhilly  the  personal 

i^^preaentatiTe  of  the  portioner,  and  at  this  distance  of  time 

^SMqr  be  assumed  that  she  relinquished  her  claim  to  the 

IMKitt  fiivourofthe  purchaser:  that  would  make  a  sum 
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Olovbb. 


of  1600/.  There  was  then  another  transaction  out  of  Coi 
which  was  this  :  it  appears  that  by  a  very  early  deed  e 
cuted  in  the  beginning  of  the  eighteenth  century,  tb 
was  created  a  perpetual  rent-charge  of  60/.  per  annum 
fecting  the  settled  estate.  This  rent-charge  Glover 
bought  up  as  early  as  the  year  1792,  he  says,  although 
conveyance  does  not  bear  date  until  the  month  of  Ji 
1805.  Having,  however,  purchased  up  this  annuity 
500/., — and  I  have  nothing  to  do  with  what  sum  he  ( 
for  it, — it  was  part  of  the  terms  between  him  and  the  te 
for  life,  that  it  should  be  considered  value  for  1000/., 
the  purchase  money  to  that  extent  be  satisfied.  If 
we  add  this  1000/.,  not  paid  by  Glover^  but  satisfied  b) 
release  of  the  annuity,  a  sum  of  2600/.  will  be  accon 
for.  But  as  to  the  remainder  of  the  purchase  mone 
would  be  necessary  to  go  into  a  very  long  account  o; 
dealings  between  the  tenant  for  life  and  Glover  in  ord 
see  how  the  balance  was  discharged.  But  how  would 
help  the  present  case  ?  All  such  dealings  would,  no  d( 
constitute  a  part  of  the  account  between  Glover  anc 
tenant  for  life,  but  it  never  could  be  said  that  as  bet 
the  purchaser  and  the  settled  estate,  the  estate  got  the  I 
fit  of  any  of  such  payments.  I  would  observe  as  tc 
sum  of  1756/.  for  which  Glover  now  seeks  to  get  cred 
a  circuity,  that  this  sum  was  part  of  the  portion  di 
James  Badham  Thornhilly  and  had  been  paid  in  this 
In  the  early  part  of  the  year  1798  the  father,  and  the 
Henry  Badham  Thornhilly  who  had  the  absolute  dom 
over  the  leasehold  estates  between  them,  joined  in  a 
of  these  leaseholds,  which  were  not  included  in  the  de 
re-settlement  of  1793,  for  a  large  sum;  and  they  » 
accounts  between  themselves,  and  in  settling  these  aco 
an  item  of  payment  of  2000/.  to  James  Badham  Thor 
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•8  part  of  the  portion  due  to  him,  is  brought  in  as  a  charge.         ^942. 
Now  the  son,  who  was  then  tenant  for  life  of  the  real    Tbobnhill 
estate,  by  the  operation  of  the  deed  of  1793,  could  no  more      glover. 
k     charge  that  sum  against  the  settled  estate  than  the  iather      j^^^iZnt. 
eould.    The  hther  and  son  had  the  power  of  disposing  of 
the  leasehold  estates  between  them :  one  could  not  do  so 
without  the  concurrence  of  the  other :  it  was  not  the  case 
of  a  tenant  for  life  paying  off  an  incumbrance,  but  the 
payment  of  the  portion  was  a  transaction  between  them, 
hj  which  they  agpreed  to  relieve  the  settled  estates  out  of 
the  leaseholds,  and  it  would  have  been  a  surprise,  I  think, 
to  the  father,  to  find  the  son  afterwards  setting  up  the 
amount,  which  had  been  so  paid,  as  a  valid  incumbrance 
against  the  settled  estates ;  and  it  certainly  would  require 
a  great  deal  of  evidence  to  shew,  that  the  son  was  at  liberty 
to  charge  this  sum  of  2000/.  against  those  estates.     The 
account,  as  settled,  shews  a  balance  of  800/.  against  the 
&ther;   and  the  iather  accordingly  executed   his  power 
vUch  he  had  under  the  deed  of  1793  by   charging  the 
flettled  estates  for  this  balance  of  800/.  in  favour  of  the 
son;  and  this  concluded  the  dealings  between  the  father 
ttid  son.     Upon  the  first  arrangement  between  Glover  and 
the  tenant  for  life,  Olover^  in  order  to  secure  to  himself  the 
Wfit  of  his  purchase,  took  assignments  of  the  charges  to 
the  amount  of  12,000/.,  with  which  sum  the  father  and  son, 
^er  the  deed  of  1793,  were  empowered  to  charge  the 
^ed  estates.     It  is  said,  that  at  a  subsequent  period  the 
P^i'chaser  was  induced  to  give  up  these  charges,  upon  the 
loppositiim  that  he  had  obtained  a  good  title,  and  that  he 
^  not  any  longer  require  them.     That  is,  no  doubt,  a 
P^t  hardship,  and  one  of  the  consequences  of  the  lapse 
^time,  which  has  been  allowed  to  occur  in  this  case;  be- 
ciise,  if  be  had  retained  those  securities,  I  do  not  see  how 

TOL.  III.  R 
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^^^'        he  could  have  been  prevented  from  recouping  himsdf  o 
Thobrrill     of  them.     But  he  has  thought  proper  to  part  with  thei 

r, 

Glotbb.      and  it  is  not  in  the  power  of  the  Court,  in  this  suit, 
jvA^ment.     restorc  them  to  him* 

By  the  deed  of  1808  the  tenant  for  life,  and  the  trost 
of  the  term  for  five  hundred  years,  and  the  portknu 
assume  to  convey  the  property  to  Glover  absolutely, 
if  they  were  seised  in  fee.  The  effect  of  that  coove 
ance,  in  point  of  law,  is  clear  enough ;  it  was  not  a  co 
veyanoe  of  the  fee,  but  a  transfer  of  the  500  years  ten 
and  the  life  estate  of  the  tenant  for  life,  under  the  sett! 
ment  of  1793.  There  is  no  doubt  as  to  its  legal  operatio 
but  what  was  intended  to  be  its  operation  is  quite  anoU: 
question.  It  appears  to  me  that  the  intention  was  to  { 
quire  whatever  interest  could  be  transferred;  and,  thou; 
they  knew  they  had  no  right  to  convey  further  than  1 
500  years  term,  yet  they  give  to  the  deed  the  appearai 
of  a  conveyance  in  fee.  The  covenant  for  further  ass 
ranee  is  general,  and  would  extend  to  a  conveyance  of  t 
fee,  if  the  parties  had  it  to  convey.  It  is  clear  from  t 
deed  of  1805  that  Mr.  Glover's  object  was  to  obtain  a  cc 
veyance  of  the  fee.  Upon  the  whole  of  the  case  it  appei 
beyond  dispute  that  the  machinery  of  the  Court  was  i 
sorted  to  to  validate  a  sale  made,  not  by  the  order  oft 
Court,  but  by  a  contract  entered  into  behind  the  back 
the  Court,  and  therefore  it  is  impossible  for  me,  witho 
violating  all  the  rules  of  the  Court,  to  uphold  the  trai 
action  as  a  sale  properly  had  under  the  decree.  The  tena 
in  tail  says,  that  this  contract  was  not  binding  upon  hii 
and  that  he  is  entitled  to  set  it  aside ;  and  though  it  is 
be  deplored  that  the  Court  should  be  required  to  interfe 
after  such  a  lapse  of  time,  yet  I  cannot  allow  any  sue 
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eelings  to  interfere  with  the  rules  of  the  Court  and  the         ^842. 
tiict  rights  of  the  parties.     "  I  must  not,"  as  was  once    tbobhhiu. 
observed  by  a  learned  judge,  ^^  steal  leather  to  make  poor       Glover. 
nen  shoe8(a)."     I  shall,  however,  restrict  the  decree  as      judament. 
much  as  I  can.     K  I  were  to  send  the  case  to  the  Master, 
to  inquire  what  sums  were  properly  paid  in  discharge  of  the 
incumbrances  aflfecting  the  inheritance,  and  what  were  the 
rights  of  the  purchaser,  I  should  only  open  a  course  of 
litigation,  which  probably  might  last  for  another  twenty 
yean.    What  I  mean  to  do  is  this :  I  shall  direct  an  ac- 
count of  the  rents  to  be  taken  from  the  time  of  filing  of  the 
bill  of  revivor  and  supplement  in  1839,  and  as,  against 
tliat,  the  Defendants  are  to  have  credit  for  the  sum  of 
1100/.,  as  having  been  properly  paid  to  Elizabeth  in  1808, 
^  also  for  the  sum  of  lOOOZ.,  part  of  the  purchase  money 
^Ueh  was  agreed  upon  as  the  sum  payable  for  the  annuity 
fSO/.;  but  as  there  is  no  account  of  the  rents  directed 
^fore  that  time,  the  Defendant  cannot  claim  interest  upon 
^er  of  those  sums  before  1839:  from  that  time  they  are 
bear  interest  at  five  per  cent. 


I^  shall  give  no  costs  to  either  party  in  consequence  of 
-  great  delay.  There  must  be  a  re-conveyance  of  the 
^<ls,  subject  to  the  lease  of  May,  1802,  and  to  all  under- 
'^cs  made  during  the  continuance  of  that  lease ;  and,  if 
the  Plaintiff  must  undertake  to  confirm  those 


iDedare  the  sale  of  the  lands  of  Powerstown,  in  the  Decree. 
i^Bdings  mentioned,  made  to  John  Meehan  in  trust  for 

Co)  Attributed  to  Mr.  Justice      1  P.  Wms.  765. 
^isden  by  Lord  Harcourt  in  (a)    See    Gibson    v.    D'Este, 

'*•  Attorney- General  v.  Sutton,      2  Younge  &  C.  C.  C.  542. 

r2 
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1842. 


Decree. 


John  Glover  deceased,  both  in  the  pleadings  named,  void 
as  against  the  Plaintiff  in  this  cause ;    and  declare  th^ 
conveyance  of  the  said  lands,  bearing  date  the  8th  of  Marcb  * 
1808,  made  to  the  said  John  Meehan^  as  such  trustee,  is: 
like  manner  void  as  against  the  Plaintiff:  and  let  a  re-coB>— 
veyance  of  said  lands  be  executed  to  the  Plaintiff  by  a&^l 
proper  and  necessary  parties,  upon  the  terms  hereinaft^'3 
mentioned.    Declare  the  Defendant,  John  Glover^  a  minov^i 
as  devisee,  and  the  Defendant,  Andrew  Lyons^  thepeu  "^ 
sonal  representative  of  the  said  John  Glover^  deceased,  en^ft^* 
titled  to  credit  as  against  the  Plaintiff  for  the  principal  sui^Mi 
of  1100/.  late  currency  paid  by  the  said  JoAit  Gforcr,  d^^ 
ceased,  to  Elizabeth   Thomhill^  deceased,  the  widow  c^^f 
James  Badham  Thomhill  in  the  pleadings  named;  an^d 
also  entitled  to  credit  for  the  principal  sum  of  1000/.  of  th  ^ 
like  late  currency,  as  and  for  the  purchase  of  the  annoit^^ 
of  60/.  per  annum,  affecting  the  said  lands  of  Powerstowm  9 
with  others,  and  as  formerly  vested  in  Mary^  Sarah,  and  Jam  ^ 
Barter^  and  by  them  conveyed  to  the  said  John  Ghve^^ 
by  the  deed  bearing  date  the  14th  of  June,  1805,  in  th^ 
pleadings  mentioned,  together  with  interest  on  said  priim— 
cipal  sums  of  1100/.  and  1000/.,  at  the  rate  of  five  p?^^ 
cent,  per  annum,  from  the  16th  of  January,  1839,  bein^^ 
the  day  of  the  filing  of  the  Plaintiff's  bill  of  revivor  ant:^ 
supplement  in  this  cause ;   and  declare  the  Plaintiff  en — ' 
titled  to  an  account  from  the  said  16th  of  January,  1839^ 
of  the  rent  of  said  lands,  as  reserved  in  and  by  the  leas^ 
thereof  in  the  pleadings  mentioned,  bearing  date  the  Ist  of 
May,  1802,  executed  by  Henry  Badham  Thomhill^  the 
Plaintiff's  father,  to  Micliael  Nash,  for  the  lives  of  Ift/- 
Ham  Nashy  Patrick  Nash,  and  JVallis  Adams,  at  the  yearly 
rent  of  227/.  10^.  of  the  like  late  currency  of  Ireland,  and 
that  the  said  rents  be  set  off,  according  to  the  course  of  the 
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k>uri,  against  the  said  two  principal  sums  of  1100/.  and         l^'-^* 

0€OL  hereinbefore  mentioned,  and  the  interest  thereof,  up    tuokmull 

^  and  for  the  29th  of  September  last,  being  the  last  half-       gloveb. 

•arly  gale  day  under  said  lease  ;  which  being  done  in  open        j)ecree, 

ourt,  the  balance  remaining  due  to  the  said  Defendants 

n cunts  to  the  sum  of  1486/.  3s,  10c/. :  and  let  the  Plain- 

STj  within  six  months  from  the  date  of  this  decree,  iu- 

^st,  with  the  approbation  of  Thomas   Goold,  Esq.,  the 

[aster  in  this  cause,  the  said  sum,  with  interest  thereon, 

om  the  said  29th  of  September  last,  at  the  rate  of  five 

ounds  per  cent.,  until  such  investment  in  the  purchase  of 

government  Three-and-a-half  per  cent,  stock,  and  trans- 

sr  such  stock,  when  so  purchased,  with  the  privity  of  the 

Accountant-General  of  this  Court,   to  the  credit  of  this 

'^use ;  and  thereupon  let  the  reconveyance  of  said  lands  of 

^owerstown  hereinbefore  mentioned  be   executed   to    the 

^ntiff  by  all  proper  parties,  together  with  a  proper  coa- 

"Xance  of  the  said  annuity  of  60/.  per  annum  hereinbefore 

^ntioned,  and  refer  it  to  the  Master  to  settle  and  approve 

such  deeds,  in  case  the  parties  differ  about  the   same. 

>olare  the  said  reconveyance  of  said  lands  to  be  subject 

t:he  aforesaid  lease  of  the  1st  of  May,  1802,  for  the 
On  of  three  lives  hereinbefore  mentioned :  as  also  to  any 
l«r-lease  made  of  the  lands  comprised  therein  during  the 
^t;inuance  of  the  said  lease  of  the  1st  of  May,  1802,  but 
longer ;  and  let  the  Plaintiff,  if  so  required,  confirm 
ir  such  under-lease  for  the  term  aforesaid,  but  no  longer, 
^d  his  Lordship  doth  not  think  fit  to  give  to  either  party 
-ir  costs,  except  the  Defendant,  Edmund  Glover^  who  is 
Vie  paid  his  costs  out  of  the  funds  in  this  cause.  Let  the 
'^^ral  Defendants  in  this  cause,  and  who  are  parties  to 
^  cause  now  pending  in  this  Court  for  the  administration 

the  estate  and  effects  of  the  said  John  Glover  deceased, 
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1842. 


Thobnhill 

V, 

Gloveb. 
Decree, 


and  wherein  Barry  Gregg  and  others  are  the  PlaintifEh 
and  the  said  John  Glover^  a  minor,  and  others,  are  De- 
fendants, be  at  liberty  to  apply,  as  they  may  be  advisedU 
to  have  the  said  fund  hereby  directed  to  be  brought  to  th^ 
credit  of  this  cause  transferred  to  the  credit  of  the  sdci 
cause  of  Gregg  v.  Glover j  and  to  apply  to  have  their  < 
as  Defendants  in  this  cause,  paid  out  of  the  fund  so  1 
be  brought  in  by  the  Plaintiff  in  this  cause. 

Reg.  Lib.  87y{ol.  4,  1842. 


MARSHALL  v.  M^ARAVEY. 


Nov.  so,  Dec,2,   jy 

Bill  filed  b j  a  ij  Y  indenture  of  mortgage,  bearing  date  the  1 0th  of  O^ 

^^n8t*the  ex.  tobcr,  1832,  John  M^Auley^  to  secure  the  repayment  o€ 

p^rroM^m-  *"°*  of  923/.  lent  to  him  hy  John  Kelsey^  after  recitir^i 

wfu Tfttle^^  several  leases  for  lives  and  years,  to  whidi  he  was  entitle**: 

™h'^lld°'h  i^eleased  and  assigned  the  premises  comprised  therein  * 

by  created  a  John  Kclseuy  his  heirs,  executors,  administrators,  and  a^ 

trust  for  the 

payment  of  the  signs,  subject  to  the  usual  proviso  for  redemption.     Tk 

mortgage  debt.  , 

The  decree  indenture  contained  a  covenant  by  the  mortgagor  to  rep^ 

the  personal  the  money  intended  to  be  thereby  secured ;  and,  as  a  cop^ 

testator  should  lateral  Security,  the  mortgagor  also  executed  his  bond  * 

i^t^'*  'Jmint  ^^^  mortgagee,  for  the  penal  sum  of  1800/.,  and  a  warrair: 

of  his  debts,  Qf  attorney  for  confessing  judgment  thereon.    Judgmen 

Glared  that  the  howcver,  was  not  entered  upon  this  bond. 

Plaintiflf  shoidd 
be  entitled  to 
the  benefit  of 

his  mortgage  John  Kelsey^  the  mortgagee,  died  in  1837,  having  pr^ 

Iiicrpers^n^*^  viously  made  his  will,  of  which  the  Plaintiff,  Andrew  Ma^ 

estate  should 
prove  insuffi- 
cient ;  and  that  in  case  the  promises  comprised  in  the  mortgage  should  prove  insufficieot,  tfc* 
Plaintiff  should  be  considered  as  a  specialty  creditor  for  the  residue  of  his  demand,  and  ent^' 
fled  to  the  benefit  of  the  trusts  of  the  testator's  wilL 


CASES  IN  CHANCERY. 


233 


ikall^  was  ade  executor.  Under  this  will,  the  remaining 
PiaindSs  in  the  present  suit  were  beneficially  entitled  to 
die  laortgage  of  1832. 

mJokn  M^AuUjff  the  mortgagor,  died  in  1840.     His  will 

eanamenced  as  follows,  viz. :  ^^  I,  John  M^Auley^  of  Belfast, 

&c.,  declare  this  to  be  my  last  will  and  testament ;  after 

paying  all  my  just  debts  and  funeral  expenses,  that  is  to 

say,  whereas  I  have  heretofore  executed  and  passed  my 

bond  to  one  John  Kelsey^  of  Drurabridge  (since  deceased), 

for  the  sum  of  923/.  sterling,  I  hereby  direct,  and  it  is  my 

will,  that  out  of  whatever  property  I  may  die  possessed 

of,  tbe  sum  of  923/.  shall  be  fully  paid  to  the  heirs  of  the 

•aid  John  Kehey^  or  to  whomsoever  that  is  entitled  to  re- 

^ve."     The  testator  then  proceeded  to  recite  some  other 

debts  due  by  him,  and  created  trusts  for  their  payment. 

fie  then  devised  and  bequeathed  his  property,  subject  to 

'^  debts,  to  various  persons,  and  appointed  the  Defendant, 

«^oA»i  M^Arcuyejfi  together  with  J.  S.  and  J.  jB.,  who  re- 

loUdced  probate,  his  executors. 

*X"he  present  suit  was  instituted  for  the  purpose  of  raising 
^°^  monies  secured  by  the  mortgage  of  1832.  It  was  ap- 
P^'^^liended  that  the  value  of  the  mortgaged  premises  was 
"^  ti  adequate  to  satisfy  the  debt. 


184'>. 


\ 


*irhe  bill  prayed,  that  an  account  might  be  taken  of  what 

^^^^  due  to  the  Plaintiffs  upon  foot  of  the  mortgage  of 

^^^32,  that  the  amount  found  due  might  be  paid,  and,  in 

^^ftolt  of  payment,  that  the  mortgage  might  be  foreclosed ; 

^^^^  it  further  prayed,  that  an  account  might  be  taken  of  all 

^^cumbrances  affecting  the  mortgaged  premises,  prior  to  or 

^Qntemporaneous  with  the  Plaintiffs*  mortgage  and  bond 
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(which  was  also  charged,  as  in  said  bill  mentioned,  by  the 
will  of  John  M^Auleyy  the  testator),  or  of  such  as  were 
specific  liens  thereon  ;  and  also  for  an  account  of  the  per- 
Statement,     ^otial  cstatc,  and  of  all  debts  of  the  said  John  M^Aulen; 
and  that  his  personal  estate  might  be  iq>plied  in  a  due 
course  of  administration  ;  and  that  the  mortgaged  premisei 
might  be  sold  for  payment  of  whatever  sum  should  remam 
due  to  the  Plaintiff  upon  foot  of  the  said  mortgage,  and  of 
such  other  debts  as  ought  to  be  paid  out  of  the  produce  of 
such  sale ;  and  that  all  persons  having  such  incumbrances 
should  be  at  liberty  to  go  before  the  Master,  and  prove  their 
demands;  and  the  bill  further  prayed,  that  in  case  the  monies 
to  arise  from  such  sale  should  not  be  sufficient  fully  to  sap 
tisfy  the  demand  of  the  Plaintiffs,  upon  foot  of  the  said 
mortgage  and  bond  (so  charged,  as  in  bill  stated,  by  the 
will  of  the  testator  upon  all  his  properties),  they  might 
then  be  declared  to  be  entitled  to  raise  such  deficiency  out. 
of  any  other  property  of  the  testator  answerable  therefor^ 
and  might  be  permitted  to  take  and  have  such  other  pron- 
ceedings  and  remedy  for  such  deficiency  as  the  PlaintiffS^ 
then  had,  or  might  have  had,  by  means  of  any  collateral- 
security. 


The  bill  did  not  pray  that  the  will  of  the  testator,  Joh^ 
M^Auley^  should  be  established,  or  that  the  trusts  there(^ 
generally  should  be  carried  into  execution. 


The  Defendants  in  the  cause  were  John  M'^Aravey^  th  ^ 
executor  of  the  mortgagor  of  John  M^Auley^  and  others 
claiming  under  him.  Orders  had  been  obtained  in  th^ 
cause  to  take  the  bill  as  confessed  against  all  the  Defen- 
dants, except  Bernard  M^Auley  and  Michael  M^AuUgf^ 
who  were  minors,  and  for  whom  the  usual  minor's  answor 
was  filed. 
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Mr.  Brooke,  Mr.  Cbarlea  Andrews,  and  Mr.  Wcuren, 
tethe  Plaindfis,  asked  for  a  decree  according  to  the  prayer 
rf  the  bill.  The  general  rule  is,  that  a  mortgagee  is  at  liberty 
to  avail  himself  of  all  his  rights  and  remedies  simultaneously. 
la  the  case  of  Greentvood  v.  Taylor{a)j  indeed,  Sir  John 

'  Leach  applied  the  well  known  rule  in  bankruptcy  to  the 
administration  of  the  assets  of  a  deceased  mortgagor,  and 
Md,  that  a  mortgagee  must  make  his  mortgage  security 
andlable  in  the  first  instance,  and  then  resort  to  the  com- 
on  fimd  for  the  residue  of  his  debt ;  but  the  decision  in 
that  case  has  been  much  questioned.  Mason  v.  Bogg{b), 
BroMehurst  v.  j€88op(c).  [The  Lord  Chancellor  : — 
That  case  does  not  touch  the  present.  Here  the  Plaintiffs 
come  in  under  a  trust.  The  Statute  of  Fraudulent  De- 
^((/)  only  operates  where  an  effectual  provision  has  not 

keen  made  by  the  testator  for  the  payment  of  his  debts.] 


1842. 


Mabshall 

V. 

M*Abatet. 

Arffttment. 


^^  I^ope  V.  Gwyn(e),  there  was  a  general  charge  by  the 

^m  of  the  mortgagor  for  the  payment  of  his  debts,  and  a 

<>ecre^  was  made  in  the  form  now  prayed  for ;  and  Lord 

^•Won,  referring  to  that  case,  says,  "  the  decree  considers 

all  tlx«  real  estates,  in  and  out  of  mortgage,  as  equitable 

'  Seton  on  Decrees^/). 


M^i*.  Robert  Andrews  for  a  Defendant. 

The  case  stood  over,  but  was  not  again  mentioned,  and 
the  decree  was  ultimately  drawn  up  as  follows : 


(fl)  1  Boss.  &  M.  185. 

W2ltfjbe&C.443. 

W  7  Sim.  441. 

W  ^  Jbme,  c.  5 ;  and  see  Gott 


V.  Atkinson,  Willes,  521 ;  Bailey  v. 
Ekins,  rVes.  323. 

(e)  8  Ves.  28  (n). 

(/)  Page  173. 


236  CASES  IN  CHANCERY. 

1842.  Refer  it  to  the  Master  to  take  an  account  of  what  is  due 

Marshall    to  the  Plaintiffs  for  principal  and  interest  upon  Coot  of  the 
M'Abaybt.    mortgage  in  the  pleadings  in  this  cause  mentioned,  bearing 
£^^        date  the  10th  of  October,  1832,  executed  by  the  testator, 
John  M^Atdey  deceased,  to  John  Kelsey  deceased,   fiir 
securing  the  sum  of  923/.,  with  interest,   at  the  rate  of 
six  pounds  per  cent,  per  annum,  and  of  the  bond  of  equal 
date  collateral  therewith  in  the  pleadings  in   this  cause 
also  mentioned*    Declare  that  the  will  of  the  said  Jolm 
M^AuUy  be  established,  and  let  the  trusts  thereof  be  car^ 
ried  into  execution,  and  accordingly  refor  it  to  the  Master 
to  take  an  account  of  the  debts,  funeral  and  testamentary 
expenses,  and  legacies  of  the  said  testator  John  M*Auley^ 
and  of  the  annuities  created  by  bis  will,  and  let  all  creditors 
of  the  said  John  M^Auley  be  at  liberty  to  come  in  and 
prove  their  demands  in  this  cause :  and  declare  that  the 
personal  estate  of  said  testator,  not  comprized  in  the  ssdd 
indenture  of  mortgage  of  the  10th  of  October,  1832,  is  to  be 
first  applied  in  due  course  of  adminbtration  in  payment  of 
the  debts,  foneral  and  testamentary  expenses,  legacies,  ao^ 
annuities  of  the  said  testator,  John  M^Auley  ;  and  in  ca.^^ 
such  personal  estate  shall  not  be  sufficient  for  that  pix*^* 
pose,  declare  the  Plaintiffs  entitled  to  the  benefit  of  th(^^^ 
said  mortgage  for  the  payment  of  their  demands  in  i\m  ^^ 
cause,  or  for  so  much  thereof  as  such  personal  estate  sbi^  * 
be  insufficient  to  pay.     Let  the  residue  of  the  lands  arr^^ 
premises  comprised  in  their  said  mortgage,  after  satisiyii^^ 
the  Plaintiffs'  demands  for  principal,  interest,  and  cost-  -^ 
and  the  demands  of  all  other  incumbrancers  thereon,  bea^^S 
plicable   upon  'the   trusts  of  the  will   of  the   said  Jot^^ 
APAuley,  Let  the  Master  take  an  account  of  the  lands  aiJ^^ 
premises,  estates  and  interests,  comprised  in  the  said  mor^^^ 
gage,  and  of  all  other  the  real  and  freehold  estates  of  s;iE^^ 


CASES  IN  CHANCERY.  237 

1842 

testator, i/oAn  APAuley,  and  Jhto  whose  hands  the  same  have  ^  '  _  ^ 

oome,  and  how  disposed  of;  and  of  all  mortgages,  judg-     Mahshall 
nents,  liens,  or  incumbrances  affecting  the  same  respec-    m*Abavey. 
tively,  or  any  of  them,  and  on  what  part  or  parts  thereof       Decree. 
Ike  same  are  liens  or  incumbrances,  and  their  several  and 
respective  priorities :  and  let  all  parties  having  such  charges 
«id  incumbrances  be  entitled  to  come  in  and  prove  the 
sime ;  and  declare  that,  in  case  the  monies  to  arise  by  sale 
of  the  estates  comprised  in  the  said  mortgage  of  the  10th  of 
October,  1832,  shall  not  be  sufficient  to  pay  what  shall  be 
found  due  to  the  Plaintiffs  in  respect  of  their  said  mort- 
gage, they  are  to  be  considered  as  creditors  by  specialty, 
for  the  deficiency,  and  in  that  character  entitled  to  the 
benefit  of  the  trusts  of  said  will :    and  reserve   all  ques- 
tions as  between    the  legatees  and   annuitants  and  the 
creditors  of  the  said   testator,  John  M^Auley^  until  the 
return    of  the  report.      Let  all    parties  produce  before 
the  said  Master,  or  lodge  in   his  office,  all  deeds,  &c. 
Let  the  sdd  Master  publish  such  advertisements  for  cre- 
ditors and  claimants  as  he  shall  consider  necessary  for  the 
purposes  aforesaid:  and  let  the  parties  be  at  liberty  to 
^??^y  as  they  may  be  ad  vised  (a). 

Reg.  Lib.  87,  fol.  27,  1842. 


^^^       See    Tipping  v.    Pmoer^      2  Hare,  241,  (n.);  and  Aldridgc 
405, 409 ;  King  v.  Smith, 
239  \  Greenwood  v.  Firth, 


"aro.   405, 409 ;  King  v.  Smith,      v.  Westbrook,  5  Beav.  193. 
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FERGUSON  V.  LOMAX. 


In  this  case,  which  is  reported  ante^  vol.  li.  p.  120,  a  case 
had  been  sent  to  the  Court  of  Common  Pleas  for  the  opi- 
nion of  the  Judges  upon  the  question,  whether  the  deeds  of 
the  17th  of  December,  1829,  and  the  8th  of  March,  1831, 


The  following  certificate  was  returned : — "  We  have 
heard  this  case  argued  by  counsel  for  both  parties  and  have 
considered  it,  and  we  are  of  opinion  that  the  deeds  and 
instruments  of  the  17th  of  December,  1829,  and  the  8tb 
of  March,  1831,  are  void  for  want  of  enrolment  under  the 
Act  of  the  53  Geo.  III.  c.  141,  entitled  *  An  Act  to  repeal 
an  Act  of  the  seventeenth  year  of  the  reign  of  his  present 


Jan.  13. 
J.  F.  being 
resident  in  Ire- 
land, entered 
into  a  contract 
for  the  pur- 
chase of  two 
annuities  from 
L.  and  his  wife, 

theDefendants,  were  void,  for  Want  of  registry  under  the  Statute  53  Geo. 

who  were  resi- 
dent in  Eng-       ILL  c.  141. 
land.    The  se- 
curity for  the 
payment  of  the 
annuities  was 
a  joint  and  se- 
veral covenant 
on  the  part  of 
the  Defen- 
dants, and  a 
joint  warrant 
of  attorney  to 
confess  judg- 
ment in  the 
Court  of 
Queen's  Bench 

in  Ireland,  and  Majesty,  entitled  An  Act  for  registering  the  grants  of  Life 
suranceonthe  Annuities,  and  for  the  better  protection  of  in&nts  against 
theDefendants  ^^^^  grants,   and  to  Substitute  other  provisions  in  liea 

at  an  office  in 
London  or 
Westminster. 
The  only  pro- 
perty pledged 
for  the  payment 
of  the  annuity 
was  an  annuity 
to  which  the 
wife  was  enti- 
tled for  her 
separate  use, 
charged  upon 
property  situ- 
ated in  Ireland, 
and  which  she 
assigned  to  the 
Plaintiff,  and 

appointed  him  her  attorney,  in  relation  thereto.  It  appeared  that  the  deeds  were  prepaitf  ^ 
in  Ireland  and  on  Irish  stamps,  and  sent  to  England  to  the  Defendants,  where  they  wer^i^ 
executed  by  them,  and  the  consideration  money  was  paid  to  the  Defendants  in  EngUnd,  U^kJi 
the  deed  was  executed  by  the  Plaintiff  in  Ireland : — Held,  that  the  transaction  was  an  Engla  ^Ri 
one,  and  the  security  therefore  within  the  meaning  of  the  Annuity  Act,  53  Geo.  III.  c.  14  -#/ 
and,  consequently,  void  for  want  of  enrolment. 


thereof.' 

"  John  Doherty. 
"  Robert  Torrens. 
"  Nicholas  Ball. 
"  Joseph  D.  Jackson." 

Mr.  Moore  and  Mr.  B.  C.  Lloyd^  for  the  Plaintiff. 

Mr.  Lane  and  Mr.  Keller  for  the  Defendants. 


CASES  IN  CHANCERY.  239 

*HE  Lord  Chancellor  expressed  his  concurrence  in 
view  which  the  Judges  had  taken  of  the  case,  and  said 
as  the  point  was  a  mere  question  of  law,  and  the 
ntiff  was  mistaken,  he  must  pay  the  costs  of  the  suit. 
Reg.  Lib.  87,  foi.  40,  1843. 


N  Robert  Malone,  Katherinb  Duigenan,  Mart 
NNE  Fraynb,  Rose  Fraynb,  and  Jane  Frayne  ; 

Plaintiffs. 
Bs  Geraghty,  Charles  Duigenan,  Elizabeth 
roGARTY,  and  James  Gogarty  ;  Defendants* 

Jan,  12,  13. 

'  indenture  of  lease,  bearing  date  the  11th  of  February,  Where  a  lease 

had  been  eyict- 

1,  Mary  Lyster  demised  to  Michael  Frayne  two  fields,  edfor  non-pay- 
ated  at  Harold's  Cross,  in  the  county  of  Dublin,  to  hold  I!^*de/thr°  ' 
1  the  25th  of  March,  then  last  past,  for  the  term  of  t^t^,*"^^ei!id", 
nty  years,  at  the  rent  of  56/.  9*.  Ad.  per  annum.     The  ^^^J^"^^^ 
nises  demised  by  this  lease  were  held  under  the  See  of  ?^  ^^^  tenant's 

^  interest  filed  a 

)lin,  and  the  indenture  contained  the  usual  toties  quoties  bm  for  redemp- 
tion against  the 
jnant  for  renewal,  on  the  part  oi Mary  Lyster.  the  landlord:— 

//fW,  that  ho 

►r.     Under  this  lease  Michael  Frayne  entered.  wan  entiUed, 

under  the  earli- 
est of  those  Sta- 

y  indenture  dated  the  8th  of  February,  1823,  and  made  Anne,  c^^alto 
een  Michael  Frayne,  of  the  first  part,  Thomas  Fitz-  '^d««« *!»«?;;«- 

^      '  r       »  mises  ericted. 

nsy  and  Michael  Frayne  the  younger,  trustees,  of  the      '^**®  general 

rule  is,  to  make 

id  part,  and  John  Frayne  and  Kathertne  Nolan,  of  the  the  party  seek- 

...  ,  ing  a  redemp- 

part,  after  reciting  the  then  intended  marriage  of  John  tion  paj  the 
me  and  Katherine  Nolan,  the  said  premises  at  Harold's  suit ;  but  the 
»  were  assigned  to  the  trustees,  upon  trust  for  Michael  HsdicUon^to ' 
me  for  life,  and  then  to  permit  John  Frayne  to  receive  ^^^h'liandior'd! 
nnuity  of  60/.  2s.  6d.,  and  after  the  decease  of  John  Mdtheques. 

^  tion  depends  on 

me.   to  permit  Katherine    Nolan,  and  her  issue  by  its  own  discre- 

'^  tion. 
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her  then  intended  husband,  to  receive  the  same  annuity, 
share  and  share  alike.  This  indenture  contained  covenanU 
on  the  part  of  Michael  Frayne^  the  settlor,  to  obtain  i 
renewal  for  twenty  years  from  James  Geraghtyj  the  Defen- 
dant in  the  cause  (in  whom  the  interest  of  the  lessor  in  Ik 
lease  of  1811  had  become  vested),  to  preserve  the  inteiot 
in  the  premises,  by  paying  the  renewal  fines  from  time  to 
time  during  his  life,  and  for  further  assurance.  This  set- 
tlement was  registered. 


By  indenture  bearing  date  the  1 0th  of  December,  1823; 
James  Geraghtyj  in  consideration  of  a  renewal  fine  of  2351. 
granted  to  Michael  Frayne  a  renewal  of  the  premises  for 
the  term  of  twenty  years,  from  the  26th  of  March,  1828: 
and  this  indenture  also  contained  a  toties  quoties  coyenant 
for  renewal  on  the  part  of  James  Geraghty. 

Michael  Frayne ^  the  settlor,  died  in  1830,  having  by  bis 
will  appointed  a  person  of  the  name  of  Doyle  his  executoi 
Doykj  however,  renounced  probate,  and  thereupon  tb 
Defendant,  Elizabeth  Gogarty,  one  of  the  daughters  of  tk 
said  Mictiael  Frayne^  and  who  had  been  married  to 
Mr.  James  Gogarty^  obtained  from  the  Ecclesiastical  Cpt^ 
letters  of  administration,  with  the  will  annexed,  to  the  s^ 
Michael  Frayne. 

In  1834,  John  Frayne  departed  this  life,  leaving  ■ 
widow,  KatherinCf  and  three  children,  Mary  Anne^  B(^ 
and  Jane  Frayne,  issue  of  their  marriage,  him  surviving^ -^ 


In  the  year  1837,  Katherine,  the  widow  of  John  Fray^ 
intermarried  with  a  person  named  Charles  Duigenan. 
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A  year's  rent  having  become  due  on  the  25th  of  March, 
1838,  in  Trinity  Term  in  that  year,  James  Geraghty 
broaght  an  ejectment  for  non-payment  of  rent,  under  the 
Statutes  in  force  in  this  country,  and  obtained  judgment ; 
aad  having  executed  a  writ  of  habere  facias  possessionem^ 
lie  was  put  into  possession  of  the  premises.  Under  these 
circamstances,  Katherine  Duigenan  and  Michael  Frayne^ 
tlw  younger,  one  of  the  trustees  of  the  settlement  of  1823 
(and  who  appeared  to  have  had  the  management  of  the 
premises),  applied  to  a  person  named  John  Robert  Malone^ 
to  advance  money  for  the  purpose  of  redeeming  the  lands, 
promising  to  put  him  into  possession,  until  he  should  have 
repaid  himself  the  amount  of  his  advances,  and  to  g^nt 
Imii  a  mortgage  of  the  premises.  To  this  proposition. 
Join  Robert  Malone  assented,  and  accordingly  paid  to 
James  Geraghty  85/.  \s.  6d,  the  sum  due  for  rent  and 
costs,  and  obtained  from  him  a  receipt  in  these  terms,  viz. : 

"  Lessee  Geraghty  v.  Duigenan  and  Wife. 

"  Received  from  Mr.  Malone^  85/.  U.  6d.,  in  redemption 
of  the  premises  ejected  in  the  above  cause,  being  the  rent, 
inclusive  of  March  last,  and  costs,  and  will  give  on  Mon- 
^Y  a  stamped  receipt. 

"James  Geraghty." 


1843. 


SUUement. 


lixmiediately  before  this  payment  was  made,  Michael 
^^^yi3^,  the  trustee,  with  the  approbation  of  Katherine 
^^^ena$i^  deposited  with  John  Robert  Malone  the  title 
'^■^ds  of  the  premises,  by  way  of  equitable  mortgage,  to 
^^^re  this  sum  of  85/.  Is.  6(/.;  and  this  deposit  was  accom- 
'^tiied  by  a  memorandum  in  writing,  which  stated  the  pur- 
^^^^  of  the  deposit :  but  no  deed  of  mortgage  was  ever  ex- 
'^^ted  to  John  R.  Malone. 
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Statement, 


Michael  Frdyne  the  younger,  then  entered  into  possession, 
but  he  neither  paid  John  R.  Alalone's  advance,  nor  Kathe- 
rineDuigenan's  annuity ;  and  having  suffered  the  rent  again 
to  fall  into  arrear,  Geraghty  a  second  time  brought  an 
ejectment,  in  which  he  obtained  judgment  (the  declaration 
having  been  served  on  John  R.  Malone)^  and  on  the  22nd 
of  May,  1840,  took  possession  under  a  writ  oi  habere,  and 
on  the  24th  of  the  same  month  wrote  the  following  letter 
to  John  R.  Malone : 


"  Dear  Sir, — Having  got  possession  of  Frayne^s  land 

on  the  Kimmage  Road,  on  Friday  last,  it  is  absolutely 

necessary  for  me  at  once  to  determine  what  shall  be  the 

state  of  the  land  for  the  ensuing  six  months.     The  former 

tenant,  McDonnell,  has  applied  to  me  to  let  him  have  it 

for  the  redemptionary  period.     Be  so  good  as  to  let  me 

know  your  intentions. 

"  I  am  your's  very  truly, 

"James  Geraghty. 
<«  Sunday,  2ith  May" 

On  the  22nd  of  October,  1840,  John  R.  Malone,  on 
behalf  of  himself  and  the  other  parties  interested  in  the 
premises,  made  a  tender  to  James  Geraghty  of  120/.,  in 
satisfaction  of  the  arrears  of  rent  and  the  costs  of  the  eject- 
ment. This  tender  was  refused.  Several  interviews  took 
place  between  Malone  and  Geraghty,  and  Malone  and  a 

Mr.  Amistrongy  Geraghty  s  solicitor  :   and  on  one   occa 

sion,  Armstrong  said  that  he  would  accept  the  amount  c=z^^ 
rent  and  costs,  if  he  Malone  would  produce  any  authority  -^ 
from  Katherine  Duigenan  to  make  the  tender ;  but  afiterr^ 
wards,  upon  Katherine  Duigenan  giving  the  authority,  hm  ^ 
refused  to  accept  the  tender  without  an  application  from:^^ 
her  husband,  Charles  Duigenan. 
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Under  these  circumstances,  the  present  suit  was  insti-         1843. 

>^- — r — — ^ 
tuted  for  the  redemption  of  the  premises.    John  Robert      malome 

Ifofofte,  Katherine  Duigenan^  and  her  issue  by  JioAn  FraynCy    gsbaghtt. 

^ere  co- Plaintiffs.    James  Geraghty,  with  Charles  Duige- 

CM,  James  Gogarty^  and  Elizabeth  Gogarty  his  wife,  the 

^rsonal  representative  of  Michael  Frayne^  the  elder,  were 

ade  parties  Defendants. 

The  bill  stated  the  foregoing  facts ;  it  also  charged,  that 
le  annuity  of  60/.  2s.  6d.  nearly  exhausted  the  rents  and 
refits  of  the  premises ;  that  the  memorandum  which  ac- 
>mpanied  the  deposit  of  the  deeds  with  John  R.  Malone 

specified  the  object  and  purpose  for  which  said  deposit 
Bs  so  made ;"  that  James  Gogarty  was  out  of  the  juris- 
iction;  and  that  Elizabeth  Gogcurty  and  Charles  Duigenan 
%A  refused  to  join  in  the  suit  as  co-Plaintifls. 

The  bill  prayed,  that  the  Plaintiffs  might  be  declared  en- 
ded to  a  redemption  of  the  premises,  upon  payment  of 
tie  sum  due  for  arrears  of  rent  and  costs ;  and  that  an  in- 
unction might  issue,  to  put  the  Plaintiffs,  or  some  or  one 
f  them,  or  Elizabeth  Gogarty ^  into  possession ;  and  for  an 
i!count  of  the  rents  and  profits  received  by  James  Geraghty 
lee  the  eviction,  or  which,  without  wilful  default,  he 
slit  have  received. 

X^he  sum  of  120/.  had  been  lodged  in  Court,  to  the  credit 
^liis  cause. 

The  Defendant,  James  Geraghty^  by  his  answer,  stated, 
^t  the  Plaintiff,  John  R.  Malone^  never  informed  him 
^t  he  had  obtained  any  mortgage,  either  legal  or  equita* 
^,  firom  any  person  interested  in  the  premises ;  that  he 

VOL.  III.  s 
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Stat€m€mi. 


believed  Malane  had  advanced  the  money  to  Miekad 
Frayne  upon  his  personal  credit,  and  that  MaUme  had  not 
had  the  concurrence  of  KatherineDuigenanj  or  her  hmbanl, 
in  advancing  the  money ;  that  after  the  second  ejectment, 
the  tender  mentioned  in  the  bill  had  been  made,  but,  ii 
Defendant  believed,  on  the  part  of  itfojon^  himself  only. 
He  admitted  that  the  tender  was  sufficient  in  amount,  and 
said  he  refused  to  accept  it,  because  he  thought  John  B. 
McUone  had  not  any  right  to  interfere  and  introduce  himself 
as  tenant,  merely  on  account  of  his  having  had  a  personal 
dealing  with  Michael  Frctifne  ;  that  the  assent  of  Katherm 
Duigenan  was  obtained  merely  to  give  colour  to  Malanit 
interference,  and  that  her  husband  had  refused  to  interfinr, 
that  he  had  offered  a  redemption  to  Charles  DutgenoHj  and 
to  accept  the  arrears  of  rent  from  him,  provided  he  would 
undertake  the  management  of  the  premises,  and  be  accounta- 
ble for  the  rent,  but  that  this  offer  had  been  declined. 


The  Defendant,  James  Geraghty^  also  objected,  that  the 
trustees  of  the  settlement  of  1823  were  the  proper  persons 
to  apply  for  redemption,  and  were  necessary  parties  to  the 
present  suit. 


Argument,  Mr.  «7.  J.  Murphy^  Mr.  Whiteside^  and  Mr.  John  D* 
Fitzgeraldj  for  the  Plaintiffs. 

The  Attorney-General^  Mr.  Pigot,  and  Mr.  Edward 
Geraghtyy  for  the  Defendant  Geraghty. 

No  person  entitled  to  call  for  a  redemption  is  a  party  oo 
this  record.  MalonCf  as  equitable  mortgagee,  is  not  re- 
sponsible  for  the  rent  or  other  covenants  in  the  lease,  as  b< 
never  was  in  possession  of  the  premises,  Moores  v.  ChaaK/t] 

(a)  8  Sim.  508.  See  also  Ro-  C.  C.  9;  and  Sanders  ?.  BeMSCf 
binson  v.  Rasher,  1  YouDge  &  C,     4  Beav.  350. 
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Jnder  the  Ejectment  Statutes,  it  is  true,  under-lessees  and 
lortgagees  may  redeem,  but  the  Statutes  evidently  extend 
oly  to  legal  mortgages,  for  they  contemplate  the  registry 
f  the  instrument  under  which  the  party  seeking  a  redemp- 
ion  claims(a),  and  an  equitable  mortgage  cannot  be  regis- 
sied.  Supposing  that  McUone  has  a  right  to  redeem  the 
lemises,  he  never  shewed  his  title  to  the  Defendant,  or 
pprised  him  in  any  way  that  he  was,  or  claimed  as,  equita* 
k  mortgagee  of  the  premises.  The  legal  interest  is  in 
hap^  the  trustee ;  he  is  not  a  party  to  this  suit,  nor  does 
t  appear  that  any  communication  upon  the  subject  of  the 
edemption  of  the  premises  ever  took  place  between  him 
nd  the  Defendant  Geraghty. 


In  any  event  of  the  case  itself,  the  costs,  according  to 
ike  settled  practice,  must  be  paid  by  the  Plaintiffs. 

Mr.tJ.  J.  Murphy y  in  reply. 

The  first  of  the  Ejectment  Statutes(&)  clearly  applies  to 
lie  case  of  an  equitable  mortgagee;  the  words  are,  ^'claim- 
ig  any  right,  title,  or  interest,  in  law  or  equity,  of,  in,  or 
}  the  lease."  The  subsequent  Statutes  do  not  curtail  or 
dee  away  rights  conferred  by  the  first  Act.  It  is  a  mistake 
^  suppose  that  the  legal  estate  is  in  Frayne  ;  his  legal  es- 
^  expired  in  1831 ;  he  has  now  no  estate.  All  the  legal 
estate  at  present  existing  is  derived  under  the  renewal  of 
1823,  and  is  vested  in  the  personal  representative  of  Michael 
^ayi6,  the  elder,  who  is  before  the  Court.  How  can  the 
^defendant's  letter  of  the  24th  of  May,  1840,  be  explained, 
if  he  was  not  aware  that  Malone  had  some  title  to  redeem  ? 


W8Geo.Lc.  2,8.5. 


(b)  1 1  Anne,  c.  2,  s.  4. 
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l®43^         The  suit  has  been  entirely  occasioned  by  the  Defendant's 
Malohb      default ;  the  costs,  therefore,  should  fall  upon  him. 

r. 
Gebaohtt. 

Jan,  12.       The  Lord  Chancellor  : — 

Judgment.  The  questiou  in  this  case  resolves  itself  into  one  of  costii 

for  it  cannot  be  seriously  contended  that  there  is  no  righl 
of  redemption,  or  that  the  Plaintiff  Malone  is  not  endtkl 
to  redeem  in  his  character  of  an  equitable  mortgagee.  Tie 
case  of  Moores  v.  Choat,  which  was  referred  to,  and  whidi 
decided  that  an  equitable  mortgagee  is  not  bound  by  tk 
covenants  in  the  lease,  unless  he  enters  into  possession,  doei 
not  touch  the  present  case,  for  here  the  demand,  which 
Malone  makes,  is  a  demand  of  that,  which  would  entitk 
him  to  possession ;  and  the  moment  a  man  gets  into  pos- 
session under  a  lease,  even  according  to  this  authority,  be 
becomes  liable  to  the  rent,  and  is  bound  by  the  covenants 
contained  in  the  lease. 


The  Statute  of  Anne(a)  was  passed  over  without  mudi 
observation,  in  relation  to  this  question ;  however,  its  lan- 
guage appears  to  me  perfectly  clear.  [His  Lordship  here 
read  the  clause  of  the  Statute].  Can  any  thing  be  more 
distinct  or  comprehensive?  How  can  it  be  said  in  t 
Court  of  Equity,  that  he  who  has  an  equitable  mortgage, 
and  is  entitled  at  any  moment  to  file  a  bill,  and  clothe 
himself  with  the  legal  estate,  has  not  such  a  right  under 
this  enactment,  as  enables  him  to  sustain  the  present  bill? 
In  this  Court  he  is  considered  to  have  the  estate  to  whicH 
he  is  entitled ;  and  I  can  entertain  no  doubt  of  his  right  tc 
redeem.     It  is  not  necessary  to  consider  particularly  tk* 


(a)  1 1  Anne,  c.  2. 


CASES  IN  CHANCERY. 


247 


Statute  of  George(a),  because  its  effect  is  merely  to  enlarge 
the  terms  of  the  previous  Statute ;  and,  in  my  opinion, 
Qoder  the  Statute  of  Anne,  the  position  admits  of  no  doubt, 
Ihat  an  equitable  mortgagee  can  file  a  bill  for  redemption. 
Erery  necessary  preliminary  has  been  complied  with.  The 
Act  of  Parliament  does  not  require  any  particular  act  to 
le  done  by  the  party  seeking  to  redeem,  except  only  the 
Myment  of  the  money;  it  does  not  say  that  any  deeds 
DUSt  be  executed  ;  if  the  amount  of  the  debt  and  costs  are 
Mid,  redemption  follows.  Redemption  unsettles  nothing, 
listurbs  nothing ;  it  simply  restores  every  thing.  When, 
herefore,  in  the  present  case,  the  Defendant  called  upon 
\lalone  to  execute  a  deed,  declaring  that  he  was  about  to 
edeem  the  lands,  upon  the  trusts  of  the  marriage  settle- 
lent  of  1823,  he  called  upon  him  to  perform  an  act, 
leither  contemplated  nor  required  by  the  Statute,  and  one 
rhich  was  wholly  unnecessary.  The  rights,  which  existed 
antecedent  to  redemption,  would  have  prevailed  afterwards, 
ost  as  if  no  eviction  had  taken  place.  There  was  no  doubt 
IS  to  the  Plaintiff  Malone  being  a  mortgagee,  and  that  as 
inch,  on  a  former  occasion,  he  paid  his  money  to  save  these 
pemises  from  being  lost.  And  further,  there  is  no  doubt 
Imt  that  Mr.  Geraghty  knew  that  Malone  was  such  mort- 
pgee;  for  when  Malone^  on  the  former  occasion,  when 
these  premises  were  under  ejectment,  paid  Geraghty^  a 
lecdpt  sufficient  for  the  redemption  of  this  very  property 
^WB  given.  I  must  consider  Geraghty  as  then  dealing  with 
the  Phdntiff,  as  filling  that  character,  which  alone  gave  him 
t  light  to  interfere,  and  1  now  fix  him  with  the  knowledge 
thus  acquired.     Then,  again,  there  is  the  letter  of  the  24th 


1843. 


MA-LONE 

Geraghty. 
Judgment. 


(a)  8  Geo.  I.  c.  2 ;  4  Geo.  I.  c.  5. 
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of  May,  written  by  Mr.  Geraghty  to  Moloney  after  tk 
ejectment,  out  of  which  the  present  suit  has  arisen,  requiN 
ing  information  as  to  the  intentions  of  the  latter  with  re- 
spect to  this  property.  Why  should  he  have  written  tUs 
letter,  if  he  did  not  know  that  Mahne  was  a  mortgagee, 
and  as  such  represented  the  estate,  and  was  in  &ct  the  pot- 
son  entitled  to  redeem.  I  cannot  entertain  any  doubt  ii 
to  the  facts  of  this  case. 


Then  it  is  said  there  is  a  want  of  parties ;  that  Mickad 
FraynCy  the  trustee  in  the  settlement  of  1823,  under  whick 
the  rights  of  the  co- Plaintiffs,  Catherine  Duigenan  andhtf 
children,  arise,  is  not  before  the  Court.  The  objectioii, 
however,  was  not  pressed,  and  the  reason  is  obvious,  for 
although  Michael  Frayne  the  younger  was  a  trustee  under 
that  settlement,  still  the  legal  estate  was  vested  in  Mickiid 
Fragne  the  elder,  and  his  personal  representative  is  before 
the  Court,  a  party  Defendant  upon  this  record.  Every 
thing,  therefore,  appears  to  be  regular  as  to  parties,  aiii 
the  redemption  is,  in  my  opinion,  quite  of  course. 


As  to  the  costs  of  the  suit,  they  depend  upon  the  discr< 
tion  of  the  Court.  In  cases  of  this  nature,  however,  tb^ 
generally  fall  on  the  party  seeking  redemption  ;  but  in  tb 
case,  a  different  rule  must  prevail,  for  it  was  the  conduct 
the  Defendant,  Mr.  Geraghty^  that  rendered  this  suit  i> 
cessary.  It  is  said  that  Mr.  Geraghty  was  only  endeavo^ 
ing  to  protect  the  interests  of  this  lady  and  her  childres 
and  also  that  certain  acts  of  waste  had  been  committ^ 
deteriorating  the  value  of  the  property,  the  recurrence 
which  he  was  anxious  to  prevent.  The  latter  allegatio 
has  not  been  attempted  to  be  proved  ;  and  as  to  the  fonn^' 
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his  precautions  were  needless ;  the  Defendant  made  de- 
mands, and  called  upon  Malone  to  do  certain  acts,  which 
were  unnecessary,  and  which  he  had  no  right  to  require 
fnm  him.  There  is  nothing  whatever  in  the  case  to  im- 
peach the  conduct  of  Malone;  on  the  other  hand,  Mr.  Ge- 
raghty^s  conduct  has  rendered  the  suit  necessary,  and  he 
must  consequently  pay  the  costs. 


1843. 


Judgment* 


I  have  refrained  from  making  any  observations  upon  a 
arcumstance,  which  would  aggravate  the  case  very  much 
igainst  the  Defendant.  I  allude  to  the  deposition  of 
Campion^  who  states  a  conversation  which  took  place  be- 
ween  Malone  and  Geraghty,  in  which  Geraghty  said,  that 
I  Malone  would  not  interfere,  he  would  refund  the  money, 
rUch  Malone  had  paid  on  the  occasion  of  the  former  eject- 
oent.  This  is  not  very  distinctly  denied  by  the  answer, 
iod  certainly  the  conversation  referred  to  may  admit  of 
ome  explanation.  Geraghty  may  have  meant  that  Ma- 
9ne  should  not  lose,  in  consequence  of  the  premises  not 
teiDg  redeemed,  and  may  not  have  intended  to  induce  him 
0  abstain  from  redeeming  them.  I  say  this  with  the  view 
f  removing  any  impression  which  might  possibly  have 
riien,  unfavourable  to  the  Defendant's  conduct ;  but  on 
ie  other  hand,  I  do  not  mean  to  cast  any  imputation  upon 
>e  witness  Campion. 


The  Attorney' General,  on  the  part  of  the  Defendant, 
f •  Geraghty,  submitted  that  the  Court  had  not  jurisdic- 
II  to  throw  the  costs  of  the  suit  upon  the  landlord,  and 
^Uted  that  the  invariable  practice  had  been,  never  to  give 
^ts  against  the  landlord. 


Idr.  Murphy,  for  the  Plaintiffs,  said  that  the  Court  of 
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Malome 
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Exchequer,  in  some  late  case8(a))  had  given  the  costs  of 
redemption  suits  against  the  landlord. 


The  Lord  Chancellor : — 

I  think  I  have  jurisdiction  to  throw  the  costs  of  the  suit 
on  the  Defendant,  where,  as  in  the  present  ease,  the  neces- 
sity of  the  suit  results  from  his  conduct ;  but  if  the  counsel 
for  the   Defendant  think  they   can   sustain   the  contrary 
opinion,  I  will  allow  the  point  to  be  argued  to-morrow 
morning. 


This  offer  was  not  accepted. 


(a)  Kent  v.Roberts,  3  Ir.  Eq.  R. 
279;  Newenham  v.  Mahon^  ibid. 
304 ;    and  see  the  judgment  of 


Mr.  Baron  Lefroy^  in  Reade  v.  Z^ 
Montmorency^  5  Ir.Eq.  R.  50. 


On  this  day,  the  cause  came  on  to  be  re-heard,  upon  t,t 
petition  of  the  Defendant,  James  Geraghty. 

The  petition  complained  as  follows,  viz. :  That  by  tt 


conceived  himself  aggrieved,  inasmuch  as  it  was  thereto 
decreed  that  the  Plaintiff,  J.  R.  Malone,  claiming  as  equ^ 
table  mortgagee  in  the  manner  in  the  bill  stated,  by  yiTtm^ 


Feb,  8. 
A  decree  must 
be  made  up  be- 
fore the  cause 
can  be  re- 
heard, and  if  a 
petition  of  re- 
hearing is  pre-  decree  pronounced  on  the  13th  of  January  the  petitioim^ 

sented  while 
the  decree  re- 
mains in  mi- 
nutes, it  will 
be  dismissed 
with  costs. 

This  Court 

lias  an  original  juris<Hction  for  the  relief  of  tenants,  whose  leases  have  been  evicted  for  n(^ 
I>ayment  of  rent ;  and  this  ancient  jurisdiction  has  not  been  destroyed,  but  merely  restrict- ' 
by  the  Irish  Ejectment  Statutes,  which  operate  as  a  Statute  of  Limitations,  and  oblige  t^ 
tenant^  if  he  thinks  fit  to  have  recourse  to  a  Court  of  Equity,  to  do  so  within  the  particoE^ 
times  specified  in  those  Statutes. 

The  words  of  the  fourth  section  of  the  1 1  Anne,  c.  2,  cannot  be  limited  to  mean  assigned 
at  law,  but  must  be  held  to  include  every  interest  under  the  lessee. 

Semble, — Where  a  bill  for  redemption  is  filed  within  the  time  prescribed  by  the  Stata^ 
by  the  parties  who  arc  entitled  to  redeem,  the  Court  has  jurisdiction  to  allow  the  cause 
stand  over,  in  order  that  formal  parties  may  be  added. 


CASES  IN  CHANCERY.  251 

1843. 


of  bis  allied  dealings  with  Michael  Frayney  had  a  right 
to  a  redemption  of  the  premises  in  the  bill  mentioned,  from      Maloms 
this  Defendant,  as  immediate  landlord,  and  in  the  posses-    Gsbaohtt 
non  of  sidd  premises  by  virtue  of  an  ejectment  and  pro-      Argument. 
ceedings  at  law  grounded  on  the  several  Statutes  in  force 
in  Ireland  for  the  more  effectual  preventing  of  frauds  com- 
mitted by  tenants,  the  petitioner  humbly  insisting  that  said 
/.  R.  MalonfS'Vrss  not  a  legal  mortgagee  of  said  premises, 
nor  within  the  description  of  persons  authorized  by  said 
Statutes  to  maintain  a  bill  for  redemption  ;  that  in  this 
country  there  was  no  precedent  for  such  a  bill ;  that  the 
petitioner  was  advised  that  the  Court  was  led  to  pronounce 
the  said  decree  by  the  supposed  application  of  the  provi- 
sions of  the  1 1  Anne,  c.  2,  to  the  said  J.  R.  Malone^  as  an 
assignee  or  person  deriving  under  the  lessee,  whereas  that 
provision  had  always  been  applied  to  persons  claiming  legal 
interests,  and  that  the  provision  itself  had   been   subse- 
quently modified  by  the  8  Geo.  I.  c.  2 ;  and  that  since  the 
passing  of  that  Statute,  its  provisions  had  been  held  in  all 
tbe  courts  of  justice  in  Ireland  to  provide  the  rule  as  to 
^be  persons  to  be  served  with  the  declaration  in  the  eject- 
ment, and  to  be  entitled  to  redeem  after  eviction  by  the 
landlord.     That  the  several  Statutes  constitute  one  code 
of  laws(a)  upon  the  subject  of  the  recovery  of  rents  ;  and 
that  by  the  special  provisions  of  the  said  code  the  peti- 
tioner, as  landlord,  was  entitled  to  his  costs  upon  redemp- 
tion ;  and  that  the  circumstances  of  the  case  were  not  such 
A3  should  deprive  him  of  that  right. 

Xliis  petition  was  only  signed  by  one  of  the  counsel 
^<2o  had  argued  the  case  on  the  former  hearing. 

(ci)  See  5  Ir.  L.  R.  293,  307. 
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Mr.  J.  J.  Murphy  and  Mr.  J.  D.  Fitzgercdd,  for  the 
Plaintiffs. 

This  petition  is  irregular.  One  of  the  General  Orders  a 
this  Court  requires  every  petition  of  re-hearing  to  be  si^^ 
by  two  of  the  counsel  in  the  cause. 

[The  Lord  Chancellor  : — I  will  not  dismiss  this  pefc 
tion  upon  that  ground,  unless  some  authority  is  produce 
to  shew  that  the  order  is  not  obsolete.  It  seems  to  me  ^ 
be  an  unreasonable  rule :  the  orders  of  1834  are  the  Genera 
Rules  of  this  Court]. 

Mr.  Murphy: — There  is  another  preliminary  objectio 
to  this  re-hearing:  the  decree  of  the  13th  of  January  ha 
not  been  made  up,  it  still  remains  in  minutes. 

[The  Lord  Chancellor  : — This  objection  is  concli: 
sive.  There  is  no  decree  upon  which  to  re-hear  the  caus< 
I  have  already  decided,  since  I  sat  here,  that  there  cannc 
be  a  re-hearing  upon  minutes(a).  This  petition  must  t 
dismissed,  with  costs.  However,  if  the  Plaintiffs  consen 
I  will  allow  the  case  to  proceed,  as  if  upon  an  argument  '^ 
settle  the  minutes.  It  must,  however,  be  understood,  th  ^ 
whatever  may  be  the  result  of  this  argument,  the  costs  a  > 
to  be  paid  by  the  petitioners]. 

Mr.  Murphy  having  consented  on  the  part  of  the  Plair: 
tiffs,  the  argument  then  proceeded. 

The  first  objection  raised  against  the  decree,  in  the  pet:^ 
tion  of  rehearing,  is,  that  the  Plaintiff,  Malone,  is  not 

(a)  Commissioners  of  Charilable  Doiiaiions  v.  Hunter,  1  D.  &  Wi»J 
ren,  544. 


Argument, 
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legal  mortgagee,  and  that  mere  equitable  mortgagees  are  1843. 
tot  entitled  to  redeem.  This  objection  cannot  be  sus- 
uned :  the  second  section  of  the  1 1  Anne,  c.  2,  is  not 
[>iifined  to  legal  estates,  and,  by  express  words,  the  right 
F  fling  a  bill  to  redeem  is  given  by  the  fourth  section  to 
eTsons  claiming  equitable,  as  well  as  to  those  claiming  legal, 
aterests.  It  is  not  necessary  for  the  Plaintiff  to  rest  his 
sase  upon,  or  bring  it  within  the  enactments  of  the  Statute 
8  Geo.  I.  c.  2,  for  the  present  bill  was  filed  within  the 
period  prescribed  by  the  Statute  1 1  Anne  c.  2.  The  terms 
of  the  first  Act  are  extremely  general,  much  more  so  than 
those  of  the  19  &  20  Geo.  III.  c.  30  (the  Irish  Tenantry 
Act),  which  only  uses  the  words  **  tenants  and  their  as- 
^gnees ;"  yet,  in  the  case  of  Smith  v.  Shannon{a),  in  this 
Court,  it  was  held  that  a  judgment  creditor  of  a  person 
'1  titled  to  an  estate  pur  outer  vie^  renewable  for  ever, 
ould  sustain  a  bill  for  the  renewal  of  the  lease  under  that 
statute ;  and  it  is  to  be  remembered  that  that  case  was  de- 
ided  before  the  3  &  4  Victoria,  c.  105,  came  into  opera- 
on,  and  when  the  creditor  by  judgment  had  not  any 
pecific  lien  upon  the  land.  The  Statute  8  Geo.  I.  c.  2, 
oes  not  interfere  with  any  right  of  redemption  conferred 
y  the  previous  Statute.  In  Bemey  v.  Moore(b\  it  was 
^Id,  that  an  undertenant  was  entitled,  within  six  months 
^r  the  execution  of  the  habere^  to  redeem,  upon  filing  a 
^'J  and  depositing  in  Court  the  arrears  of  rent  and 
^ta,  and  that  the  effect  of  this  redemption  would  be  to 
^  lip  all  the  interests,  which  had  been  created  under  the 
*^«.  In  Sheridan  v.  Dawson{c)f  it  was  held  by  the 
^%4rt  of  Exchequer  that  the  effect  of  redemption  was  to 


Co)  3  It.  Eq.  Rep.  452.  (c)  I  Jones,  236. 

<Jb)  2Ridg.  P.  C.  310,321. 
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restore  the  lease  in  statu  quo  ante^  as  if  there  had  not  been 
any  eviction ;  so  that  the  tenant  could  maintain  an  action 
of  trespass  for  acts  done  intermediately  between  the  execu- 
tion of  the  habere^  and  the  decree  for  redemption.     These 
cases  shew  that  after  redemption  all  things  are  restored, 
and  the  landlord's  rights,  and  his  remedies  for  the  recovery 
of  future  arrears  of  rent,  are  undisturbed :  the  stipulation, 
therefore,  of  a  covenant  from  Malone  to  pay  the  rent  was 
unjustifiable.     The  second  ground  of  complaint  is,   that 
costs  were  given  to  the  Plaintiflfs.     It  is  not  correct  to  say, 
that  the  costs  of  the  suit  for  redemption  are  thrown  by  the 
Statutes  upon  the  tenant ;  the  legislature  merely  imposes 
upon  the  tenant,  as  a  condition  precedent  to  the  redemption, 
that  such  costs  as  have  been  incurred  prior  to  payment  or 
tender  of  the  arrears  of  rent,  shall  be  paid  or  tendered  with 
those  arrears.     All  subsequent  costs  must  be  adjudicated 
upon  according  to  the  discretion  of  the  Court,  and  that 
discretion  has  been  frequently  exercised  in  favour  of  the 
tenant  and  against  the  landlord  ;  Newenham  v.  Mahon{a), 
In  Reade  y.DeMont7norency{b)^  the  existence  of  this  discre- 
tion is  alleged  :  there  Chief  Baron  Brady^  after  observing 
that  the  general  rule  was  to  give  the  landlord  his  costs, 
says,  "  the  contrary  is  an  exception  to  the  rules,  and  one 
which  I  am  not  afraid  to  adopt  in  any  case  calling  for  it ; 
for  it  would  be  monstrous  to  hold  that  the  landlord  might, 
in  all  events,  rely  on  his  legal  possession ;  and,  no  matter 
how  illegal  or  false  or  untenable  his  defence  and  possession, 
he  should  nevertheless  be  entitled  to  the  costs  of  the  suit." 
Here  the  defence  is  illegal  and  untenable.     The  landlord's 
default  has  occasioned  all  the  litigation.     A  tender,  which 
it  is  admitted  was  sufficient  in  amount,  was  made,  but  an 


(o)  3  Ir.  Eq.  R.  304. 


(6)  5  Ir.  Eq.  R.  40,  48. 
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evasive  answer  was  first  given,  and  then  a  refusal.     The         1843. 
Defendant  has,  moreover,   also  endeavoured  to   clog  the      malowe 
right  to  redemption  with  conditions,  which  he  had  no  right     gbbaghtt. 
to  impose.     Flight  v.  Bentley{a)y  and  O'Reilly  v.  Fether- 
^t(m{b)  were  also  referred  to  on  the  part  of  the  Plaintiffs. 


Argument, 


Mr.  Geraghtyy  Mr.  DwyeVf  and  Mr.  Edward  Geraghtyj 
^€x  the  Defendant,  the  petitioner. 

The  decree  in  this  case  is  open  to  numerous  objections. 

In  the  first  place,  there  has  been  a  misjoinder  of  Plaintiffs ; 

fV>r,  assuming  that  Moloney  in  his  character  of  equitable 

iortgagee,  was  entitled  to  file  a  bill  for  redemption,  he  has 

mproperly  joined  with  him,  as  co-Plaintiffs,  the  persons 

ntitled  to  the  lease,  subject  to  his  mortgage. 


Again,  the  bill  is  defective  for  want  of  parties  ;  the  sur- 
"vnving  trustee  of  the  settlement  of  1823  is  not  a  party  upon 
^fclie  record :  now,  by  that  settlement,  the  whole  legal  estate 
"^iwas  transferred  to  the  trustees,  and  they  executed  the  deed : 
Dd  this  defect  cannot  be  now  supplied,  for  the  Plaintiffs 
^rere  bound  under  the  Statutes  to  file  a  perfect  bill,  within 
^  lie  prescribed  time. 


The  Plaintiffs'  alleged  title  has  not  been  sustained  by 
'^le  evidence.     The  memorandum,  which  it  is  said  accom- 
l^nied  the  deposit  of  the  title  deeds  with  Maloney  was 
attested  by  a  subscribing  witness,  and  that  witness  has  not 
^>een  examined,  but  the  document  is  attempted  to  be  proved 
ty  a  third  person.     The  memorandum  itself  is  not  properly 
put  in  issue  by  the  bill ;  the  mere  statement,  that  it  speci- 
fied the  purpose  of  the  deposit,  is  vague.     It  is  true,  the 


(a)  7  Sim.  149. 


(6)  2  Dow  &  C.  39;  4  Bligh,  161. 
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Defendant  had  information  of  a  deposit  of  deeds,  and  of 
an  advance  of  money  ;  but  these  alone  do  not  neeettaiily 
make  the  transaction  an  equitable  mortgage.     In  Norm 
V.  Wilkinson(a)j  deeds  were  delivered  for  the  purpose  of 
having  a  legal  mortgage  prepared,  and  it  was  held  that 
this  delivery  did  not  amount  to  an  equitable  mortgage. 
With  respect  to  Mr.  Geraghhfs  letter   of  the  24th  of 
May,  1840,  it  was  written  merely  because  the  Defendant 
thought  it  £Eur  to  do  so,  as  he  was  aware  of  the  advance 
of  85/.  having  been  made  by  Malone.    Elizabeth  Gofforti/ 
ought  to  have  been  Plaintiff.     There  is  no  evidence  that 
she  refused  to  join  as  such.    Kaiherine  Duigenan  and  her 
children  are  only  annuitants ;  the  lease  and  surplus  rents 
are  the  property  oi  Elizabeth  Gogarty.     How  is  Katherine 
Duigenan  to  be  put  into  possession  ? 


The  principal  objection  is,  however,  this,  that  the  Eject- 
ment Statutes  do  not  confer  on  a  mortgagee,  by  deposit 
of  title  deeds,  any  right  to  file  a  bill  for  the  redemption 
of  an  evicted  lease.     The  Statutes  confer  no  such  rights 
there  is  no  precedent  for  such  a  bill,  and  general  prii^ 
ciples  are  opposed  to  such  a  proceeding.     There  is  neither 
privity  of  contract  nor  of  estate  between  Malone  and  th^ 
landlord.     In  England,  by  reason  of  such  a  deposit,  nC^ 
person  could  file  a  bill  in  equity,  Moores  y.Choat{b)j  Flight 
V.  Bentley(c).     The  Plaintiffs'  case  depends  entirely  oi^ 
the  Statute,  1 1  Anne,  c.  2.     Now,  there  is  no  pretence  fo^ 
saying  that  the  second  section  is  sufficient  in  its  terms  to^ 
embrace  this  case ;  it  only  gives  the  right  of  redemption  to^ 
the  lessee  or  his  assignee,  or  some  person  claiming  or  de-^ 
riving  under  the  lease.     A  cestui  que  trust  would  not  come  ^ 


(d)  12  Yes.  192. 


{b)  8  Sim.  508. 


(c)  7  Sim.  149. 
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thin  these  terms.     But  the  fourth  section  has  been  chiefly        i^^- 


led  upon ;   it  may  be  admitted,  that  primd  facie  the      Malom 
nrds  ^^  claiming  any  interest  at  law  or  in  equity,"  which    gebaghtt. 
cor  at  the  commencement  of  that  section,  would  embrace     Armiment, 
e  case  of  an  equitable  mortgagee;  but  this  was  not  the 
tention  of  the  Legislature,   and  these  words  must  be 
ntrolled  by  the  general  tenor  of  the  Statute.     In  the 
bsequent  part  of  the  same  section,  in  reference  to  the 
itoration  of  possession,  the  only  words  used  are  ^<  lessee" 
d  <'  assignee."  In  M^Ineherney  v.  Gahvay{a\  it  was  held 
'  Mr.  Baron  Permefatherj  that  this  section  only  applied  to 
Ik  filed  before  the  execution  of  the  habere.     The  Court 
s,  perhaps,  jurisdiction  to  relieve  from  the  consequences 

an  act  of  God,  as  in  the  case  of  Ryan  v. (6),  where 

nolent  snow  storm  made  the  roads  impassable,  and  the 
lant,  being  consequently  unable  to  lodge  the  redemption 
>Dey  in  Dublin,  within  the  prescribed  period,  deposited  it 
th  Chief  Baron  O'  Grady ^  who  happened  at  the  time  to 
in  the  country,  in  the  immediate  neighbourhood  of  the 
luiQt,  and  relief  was  given ;  but  that  case  was  an  excep- 
m  to  the  general  rule ;  and  here  has  been  no  impossibility 
act  of  God,  which  could  be  pleaded  in  excuse.  In  the 
Geo.  I.  c.  2,  persons  entitled  as  mortgagees  of  the  lease 
i  expressly  provided  for ;  and  that  Statute  clearly  does 
t  extend  to  equitable  mortgagees.  The  intention  of  the 
gislature  was,  that  the  right  of  redemption  should  be 
•extensive  with  the  estate  in  the  lease,  and  the  privity  of 
I  contract  between  the  landlord  and  his  tenant.  The 
uibn  of  the  Profession  in  this  country  has  hitherto  been, 
at  the  right  of  redemption  could  not  be  carried  to  the 
tent  necessary  to  sustain  the  present  bill. 


0  J0D€8  &  C.  247. 


{h)  1  Jones,  146. 
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Gebaghtt. 
Argument, 


The  last  point  in  which  the  decree  is  considered  objet 
tionable  is,  that  it  has  thrown  the  costs  of  the  suit  on  th 
landlord.     The  practice  of  the  Courts  in  this  country  ha 
always  been,  to  give  the  landlord  hb  costs,  whatever  migh 
be  the  result  in  other  respects,  Biddulph  v.  St,  John{€^ 
Wilde  y.  Manly (b)i  Bodkin  v.  Fesey(c).     In  Fitzgerald 
Hu88ey{d)y  the  decree  was  without  costs,  though  the  la^:] 
lord  refused  a  tender  of  the  rent  and  costs  within  the    % 
months.    Kent  v.  Boberts{e)  was  a  case  of  fraud,  and  y^ 
costs  were  not  given  against  the  landlord.    Newenhatn  y 
MaJion{f)  is  the  only  case,  in  which  any  costs  were  given 
against  the  landlord ;  and  there,  although  his  conduct  had 
been  most  litigious,  he  was  allowed  the  costs  of  the  bill. 
In  this  case,  the  de£Eiult  of  the  tenant,  in  not  paying  his  rent, 
was  the  primary  cause  of  all  the  litigation  which  ensued. 
The  Defendant  cannot  be  charged  with  improperly  liti- 
gious conduct  in  resisting  the  demand  for  redemption,  for  he 
had  not  any  means  of  learning  the  right  of  Mdlonej  vale(U 
quantum,  until  the  hearing  of  the  cause.     In  Kenmare  v* 
Suppleig),  Lord  Chancellor  Lifford  says,  "  The  Court 
will  make  compensation  to  the  landlord  for  his  trouble  a^^ 
the  delay  he  has  sustained." 


Mr.  John  D.  Fitzgerald,  in  reply. 

The  objections,  that  there  has  been  a  misjoinder,  anci- 
defect  of  parties,  are  not  raised  by  the  petition  of  re-hearii:'  i 
All  the  facts — ^the  receipt,  the  ejectment  proceedings,  V^ 
letter  on  the  Defendant's  taking  possession  of  the  premis^^ 
the  offer  to  refund  the  85/.,  concur  with  the  parol  eviden^  ' 


(a)  2  Sch.  &  L.  521. 
(6)  2  Molloy,  413. 
(c)  1  Jones,  139. 
{d)  3  Ir.  Eq.  R.  319. 


Ce)  3  Ir.  Eq.  R.  279. 

(/)  lb.  304. 

{g)  Vern.  &  S.  1,  13. 
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Argument, 


to  skew  that  the  Defendant  must  have  had  knowledge  of        ^^^' 
tlie  nature  of  Malone^s  title.     It  is  now  too  late  to  urge  an       malone 
objection  to  the  admissibility  of  the  memorandum  of  depo-     gebaohtt. 
sit,  which  was  read  without  objection  at  the  former  hearing, 
and  is  not  mentioned  in  the  petition.     The  Defendant's 
aigoments  amount  to  a  general  denial  of  the  right  of  re- 
demption by   persons  having    equitable  interests.      The 
Court  will  not  assent  to  such  a  proposition,  unless  coerced 
to  do  so  by  the  authority  of  Acts  of  Parliament,  or  judicial 
decisions.     Now  the  Statutes  only  restrict  the  pre-existing 
^oity  of  the  tenant,  and  those  deriving  under  him,  in  point 
of  time.   There  is  no  case  in  which  that  pre-existing  right 
W  been  denied,  nor  any,  in  which  the  Statutes  have  been 
i^Id  to  take  away  the  right  of  redemption  altogether  from 
those  who  prior  to  the  Statutes  enjoyed,  or  were  entitled  to, 
^e  privilege.  The  enactments  of  the  Statutes,  the  practice 
of  the  Courts,  the  principles  on  which  the  cases  have  been 
decided,  and  the  opinion  of  the  Profession,  are  all  consistent 
with  this  doctrine.     With  respect  to  costs,  the  Statutes  do 
i^ot  control  the  usual  discretion  of  the  Court.     Generally, 
Inasmuch  as  the  first  default  is  in  the  tenant,  the  landlord 
sets  costs ;  but  the  cases  shew,  that  on  fit  occasions  the 
^ourt  will  exercise  its  discretion,  and,  according  to  circum- 
stances, give  no  costs,  or  give  the  costs  against  the  land- 
*^*tl,  or  give  part  of  the  costs  to  the  tenant,  and  part  to 
'J^e  landlord. 


G^Reilly  v.  Fetherstone{a)y  Berney  v.  Moore(b)j   and 
^*c^fer  v.  Blake{c)y  were  referred  to. 


C«x)  2  Dow  &  C.  39;  4  Bligh,  IGl. 
C;«)  1  Dniry  &  Wakh.  380. 

"Vol.  III.  T 


(b)  2  Ridg.  P.  C.  310. 
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The  Lord  Chancellor : — 

This  case  has  assumed  a  very  important  aspect,  and 
am  not  sorry  that  it  has  been  re-heard.    I  will  not  dispoe 
of  it  until  the  first  day  of  next  Term,  and  in  the  mean  tinr 
will  direct  precedents  to  be  searched  for. 


Many  questions  have  been  raised,  which,  however, 
not  involve  much  difficulty,  independently  of  the  serio 
question  of  law,  which  so  materially  affects  property  in  tl: 
country,  and  which,  if  decided  according  to  the  argumej 
at  the  bar,  on  the  part  of  the  Defendant,  would  very  muc 
restrict  the  rights  of  tenants  in  Ireland. 

Before  I  discuss  these  questions,  I  am  desirous  that  th 
form  in  which  the  case  comes  before  the  Court  should  b 
distinctly  understood.  A  petition  of  r-ehearing  having  beei 
presented,  when  the  cause  came  on,  it  turned  out  that  th 
decree  still  rested  in  minutes.  I  have  already  had  occasioi 
to  consider  this  point(a),  and  it  was  a  matter  of  course  tba 
the  petition  should  be  dismissed  with  costs.  With  the  cot 
sent  of  the  Plaintiffs,  however,  in  order  to  save  expense 
the  cause  was  heard,  as  if  it  was  a  discussion  upon  the  xn 
nutes.  I  make  this  explanation,  as  I  must  take  care  n 
to  break  in  upon  the  established  rule  of  the  Court,  that^ 
cause  cannot  be  re-heard  upon  minutes. 

The  first  objection  was,  that  there  was  a  misjoinder 
Plaintiffs.     The  second,  that  there  was  a  defect  of  partL^ 
The  third,  that  a  material  document  had  not  been  proper^ 
proved  :  and  the  fourth,  that  the  Plaintiffs'  case  had  h& 


id)  Commisnoners  of  Charitable  Donations  v.  Hunter^  1  D.  &  VT' 
ren,  544. 
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stated  in  such  a  manner,  as  to  preclude  the  Court  from         lB4d. 

granting  the  relief  prayed.     I  must  postpone  the  considera-  malohs 

tion  of  the  two  last  points,  until  I  have  considered  the  prin-  qekagrty. 

dpal  question.  j—^^^ 

As  to  the  first  objection,  I  am  clearly  of  opinion  that 
there  has  not  been  any  misjoinder.     Malone  was  an  equi- 
table mortgagee,  and  the  equitable  mortgagee  may  concur 
with  the  party  entitled  to  the  equity  of  redemption  in  such 
a  suit  as  the  present.     As  to  the  second,  the  want  of  par- 
ties, it  is  necessary  to  see  how  the  title  stands.     Mr.  G^- 
^^hty  being  possessed  of  the  lands,  under  a  lease  from  the 
See  of  Dublin,  granted  an  under-lease  to  Michael  Frayne 
tbe  elder,  for  the  term  of  twenty  years,  with  the  usual  toties 
^tuoties  covenant  for  renewal,  reserving  a  considerable  re- 
li^ewal  fine.     Frayne  settled  this  under-lease  on  the  occa- 
sion of  the  marriage  of  John   Frayne^   assigning  it  to 
trustees,  who  took  the  legal  estate,  for  the  lease  being 
ft  chattel  interest,  the  Statute  of  Uses  could  not  have  any 
operation.     Frayne  the  elder  covenanted  that  he  would 
i^new,  and  he  accordingly  did  obtain  a  renewal,  but  in  his 
o^Tn  name,   and  consequently  acquired   the   whole  legal 
estate,  subject  only  to  the  residue  of  the  term  vested  in  the 
trustees.     Frayne  the  elder  has  since  died,  and  his  personal 
■^presentative,  who  is  before  the  Court,  has  the  leg^l  estate, 
^nd  would  be  entitled  beneficially  to  any  surplus  beyond 
themterest  of  the  widow  and  children.     The  bill  is  filed 
^y  the  widow  and  children    of  John  Frayne^  and  they 
^■^endtled  to  an  annuity,  which,  it  is  agreed,  exhausts  the 
"^Iiole  beneficial  interest.     There  is,  therefore,  in  fact  no 
'^^Hefidal  interest  not  vested  in  the  co- Plaintiffs,  and  the 
'^^•Bonal  representative  of  Michael  Frayne  represents  the 
of  the  legal  estate.     It  is  said  that  the  trustees  are 
t2 
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1843.  not  parties ;  but  the  trustees  have  now  no  legal  estate. 
Malone  am  not,  however,  called  upon  to  decide  the  question,  as 
Geraohtt.  ^^^  necessity  of  making  these  trustees  parties,  for  the  < 
Judgment  j^ction  is  not  raised  by  the  petition  of  re-hearing.  1 
case  was  very  well  argued  on  the  former  occasion  (althou 
since,  of  course,  looked  into  more  minutely,  and  m 
elaborately  discussed),  and  I  perfectly  remember  that 
objection  for  want  of  parties  was  then  made,  but  afl 
wards  abandoned,  and  wisely,  as  I  then  remarked  :  wJ 
a  technical  objection  such  as  this,  not  in  the  least  affect 
the  merits  of  the  case,  has  been  deliberately  waived 
counsel  at  the  bar,  I  cannot  allow  it  to  be  argued  ag^ 
But  still  further,  the  petition  of  re-hearing,  which  raise 
question  of  law,  is  silent  on  this  point  :  and,  indeed, 
the  objection  were  to  prevail,  the  only  result  would  be, 
make  the  cause  stand  over,  with  liberty  to  amend ;  fo 
am  clearly  of  opinion,  that  if  a  bill  for  redemption  is  fi 
within  the  time  prescribed  by  the  Statute,  by  the  parties  ^ 
are  entitled  to  redeem,  I  have  jurisdiction  to  allow  the  cai 
to  stand  over,  in  order  that  formal  parties  may  be  added 

I  now  come  to  consider  the  real  question  in  the  case, 
has  been  argued  on  the  part  of  the  Defendant,  with  gr 
confidence,  and  counsel  have  relied  upon  their  knowlec 
of  the  practice  of  the  Courts  in  this  country,  the  result 
long  experience,  to  which  I  am  disposed  to  pay  great  att 
tion.  On  the  other  side  the  practice  is,  with  equal  coi 
dence,  stated  to  be  in  favour  of  the  Plaintiff's  view.  1 
question  is,  whether  a  person  who  has  a  mere  equita 
interest  can  maintain  a  suit  under  the  Statutes,  for 
redemption  of  an  evicted  lease  ?  The  present  case  is  ^ 
calculated  to  try  the  rule,  for  the  person  who  has  the  ICj 
estate  is  before  the  Court  as  a  Defendant  upon  the  reco 
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It  was  said  at  the  bar,  that  if  this  case  was  now  being         1B43. 


heard  in  Westminster  Hall  (that  is,  the  Court  of  Chancery       Malome 
in  England),  no  counsel  could  be  found  to  argue  the  pro-     gekaghty. 
positions  necessary  to  sustain  the  PlaintiflTs  case ;  and  the      judgmeni 
doctrine  was  carried  as  high  as  this,  that  if  a  lease  was  grant- 
^  to  A.J  in  trust  for  B,^  and  the  lessor  having  recovered  for 
xiOD-payment  of  rent,  A.  declined  to  redeem,  JB.  would  be 
^^rithout  a  remedy,  because  it  was  impossible  to  hold,  that 
^»ny  one  not  in  privity  with  the  landlord  could  compel  a 
'Redemption.    This  was  laid  down  as  a  general  proposition. 
^  apprehend,  however,  that  the  law  is  the  other  way  ;  the 
"^hole  jurisdiction   of  this  Court  depends  upon  diflferent 
principles.     This  Court  looks  upon  the  equitable  right,  as 
^it  were  the  estate ;  and  if  the  person,  who  has  the  legal 
^tle,  thinks  proper  to  desert  his  duty,  and  abandon  the 
j»rty  whom  it  was  his  business  to  protect,  this  Court  will 
not  only  compel  him  to  perform  his  duty,  but  in  the  mean- 
'€ime  will  give  to  the  cestui  que  trust  all  the  benefit  he 
^if ould  have  regularly  obtained,  if  his  trustee  had  acted  pro- 
perly.    I  am  now  speaking  of  the  general  principle,  inde- 
pendently altogether  of  the  Statute.     In  the  common  case 
C3falease  pur  outer  vte^  renewable  upon  the  usual  terms, 
if  the  cestui  que  vie  has  died,  and  the  trustee  refuses  to  take 
pioceedings  to  enforce  a  renewal,  and  time  is  about  to  elapse, 
So  that  there  is  no  time  for  filing  a  bill  to  compel  the  trus- 
^<e  to  act,  the  cestui  que  trust  may  himself  file  a  bill  for  a 
I'eoewal,  stating  the  misconduct  of  the  trustee,  and  making 
^e  latter  a  party  to  the  suit.     However,  it  certainly  was 
^ot  necessary  to  go  so  far  as  the  argument  to  which  I  have 
^'cferred,  in  order  to  maintain  the  landlord's  case. 


But  it  is  said,  that  as  there  is  no  legal  right,  there  is  no 
^Uity,  independently  of  or  beyond  the  Statute,  and  that  such 
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1843.  has  been  the  doctrine  held  by  all  the  Courts  in  this  ecu 
Maik>iie  I  have  always  taken  care  not  to  interfere  with  the  sc 
Gbbaohty.  construction  of  those  laws  which  are  peculiar  to  Ire 
Ju^ent.  Before  the  passing  of  any  of  the  Statutes,  which  now 
the  code,  by  which  proceedings  in  ejectment  in  this  coi 
for  non-payment  of  rent  are  regulated,  it  is  manifest 
there  was  an  equity,  depending  upon  general  princi 
This  is  distinctly  referred  to  in  the  earliest  of  those 
tutes(a) ;  it  is  recited  as  one  of  the  evils  complaine 
that  bills  were  filed  in  Courts  of  Equity,  whereby  1 
lords  were  prevented  from  recovering  possession, 
first  enactment  upon  the  subject  was  the  Statute  11^ 
c.  2,  by  which  it  was  proposed  to  remedy  a  great  evil, 
gives  the  landlord  power  to  evict  his  tenant,  if  the 
falls  more  than  half  a  year  into  arrear,  and  there  is  no  i 
cient  distress,  but  with  this  condition,  that  the  said  evi< 
shall  only  defeat  the  lease,  in  case  ^^  the  lessee  or  les 
his  or  their  assignee  or  assignees,  or  other  person  or 
sons  claiming  or  deriving  under  the  said  leases,  shall  pc 
and  suffer  judgment  to  be  had  and  recovered  on  such  € 
ment  and  execution  to  be  executed  thereon,  without  pa 
the  rent  and  arrear,  together  with  full  costs,  and  wit 
filing  any  bill  or  bills  for  relief  in  equity  within  six  a 
dar  months  after  such  execution  executed."  It  is  arg 
that  this  condition  applies  only  to  the  case  of  legal  tens 
but  what  is  the  language  of  the  fourth  section,  "  in 
the  said  lessee  or  lessees,  his  or  their  assignee  or  assigi 
or  other  person  or  persons  claiming  any  right,  title,  or 
rest  in  law  or  equity,  shall,  &c."  How  are  these  w 
to  be  explained  away  ?  In  the  case  of  M'Inehern 
Galway{h)i  Mr.  Baron  Pennefathcr  is  reported  to  have  j 

(«)  11  Anne,  c.  2.  (6)  Jones  &  C.  247. 
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thst  this  fonrth  section  "  only  applied  to  applications  made        1643. 


to  the  Court  before  the  execution  of  the  habere'*  But  that      malonb 
does  not  affect  the  question  which  I  am  now  considering,    gzbaghtt. 
namely,  was  the  old  jurisdiction  of  this  Court  annihilated  ?     /„Z^, 
Was  it  taken  away  altogether,  or  merely  restricted  ?     Now 
it  is  dear  that  it  was  not  destroyed,  but  simply  restricted. 
The  Statute  operated  as  a  new  Statute  of  Limitations,  by 
which  this    Court  was  unquestionably  bound  ;    and  the 
tenant  was  thereby  obliged,  if  he  thought  fit  to  have  re- 
oonrse  to  a  Court  of  Equity,  to  do  so  within  a  particular 
time  specified  in  the  Statute ;  and  in  Bemey  v.  Moore{a\ 
tke  law  is  stated  exactly  as  I  have  now  laid  it  down,  by 
Mr.  Jostice  Croohshank^  a  Judge  who  no  doubt  well  under- 
stood the  law  of  Ireland.    Now  if  this  be  so,  whoever  could 
liave  filed  a  bill  for  redemption,  before  the  Statute  of  Anne, 
can  do  so  now,  unless  the  right  is  taken  away  by  the  Sta- 
tute.   But  such  was  evidently  not  the  intention  of  the  Act, 
and  the  words  are  general ;  they  are,  "  lessee  or  lessees, 
his  or  their  assignee  or  assignees,  or  other  person  or  per- 
^ns   claiming   or  deriving  under    the   said   leases."     In 
the  case(6)  in   the  House  of  Lords,  the  Judges  were  in 
effect  asked  what  was  the  meaning  of  the  latter  words.     It 
Would  seem  that  they  must  mean  the  persons,  who,  although 
claiming  an  interest,  are  not  properly  assignees  in  law. 
But  what  was  the  opinion  of  the  Judges  ?     Seven  Judges 
Were  asked,  if  an  under-lessee  of  part  of  the  premises  com- 
prised in  an  ejectment,  brought  by  the  first  lessor  for  non- 
payment of  rent,  were  to  file  a  bill  in  a  Court  of  Equity 
^^[ainst  such  lessor,  within  six  mouths  after  such  execution, 
"^positing  also  in  Court,  within  the  said  time,  the  whole 


(«)  2  Ridg.  P.  C.  310. 

(*)  Bemey  y.  Moore,  2  Ridg.  P.  C.  310. 
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^Q^'  arrear  of  rent,  together  with  full  costs,  would  such  uncj 
Malorb  lessee  be  barred  and  foreclosed  from  all  relief  or  remed) 
GsRAGHTY.  Iftw  and  equity  ?  and  six  Judges  out  of  the  seven  answe 
Judgment.  ^^^^  qucstion  in  the  negative,  being  of  opinion  that 
under-tenant  was  not  barred  either  at  law  or  in  equ' 
Now  an  under-tenant  is  diflferent  from  an  assignee ;  i 
proves,  therefore,  that  ^^  persons  claiming  or  deriving  uo 
said  lease"  means  persons  claiming  otherwise  than  as 
signees  in  law  ;  and  they  ought  to  be  held  to  incl 
every  interest  under  the  lessee :  and  in  the  fourth  section. 
Legislature  uses  words  manifestly  of  the  same  imp 
although  more  express,  ^^  persons  claiming  any  right,  ti 
or  interest  in  law  or  equity."  It  does  not  matter  whet 
the  bill  is  filed  before  or  after  the  execution  of  the  habe 
but  the  question  is,  whether  in  dealing  with  the  exist 
equity,  the  Legislature  intended  to  take  away  the  relief 
which  the  tenant  was  previously  entitled.  The  Stat 
speaks  not  as  if  it  gave  a  right  to  file  the  bill ;  the  em 
ment  is  merely  negative.  It  says  the  right  of  the  part) 
file  the  bill  shall  be  barred,  unless  he  proceeds  withi 
certmn  time ;  but  it  leaves  the  general  right,  as  it  st 
before  the  Statute.  In  that  point  of  view,  therefore, 
would  follow,  that  persons,  who  have  mere  equitable  ii 
rests,  are  as  well  entitled  to  file  a  bill  for  redemption,  a 
they  had  the  legal  estate. 

As  to  the  alleged  improbability,  that  this  was  the  int 
tion  of  the  Legislature,  how  does  the  case  stand  ?  La 
lords  had  got,  by  the  aid  of  the  Statute,  a  severe  rem< 
against  their  tenants,  for  mere  non-payment  of  rent;  i 
as  before  the  Act,  tenants  were  entitled  to  relief  (for  it  \ 
only  payment  of  the  rent  which  the  landlord  had  a  right 
mere  money,  which,  therefore,  admitted  of  compensatio 


CASES  IN  CHANCERY.  267 

80  this  right  to  relief  continued.     Is  it  likely  that  the  Le-         l^^- 
gislature  intended  to  take  away  the  right  of  those,  who  were      Maloke 
entitled  to  the  whole  beneficial  interest,  and  to  save  the     gebaohtt. 
light  of  redemption  only  for  the  holder  of  the  mere  legal      judgment. 
[  estate  ?    Is  that  a  probable  intention  to  impute  to  the  Le- 
gislature ?     Am  I  now  to  cut  down  the  rights  of  all  the 
tenants  in  Ireland,  who  have  equitable  interests,  and  deprive 
them  of  their  equity  to  redeem  those  interests  on  payment 
according  to  the  directions  of  the  Statutes  ?     I  should  come 
to  such  a  conclusion  with  great  reluctance ;  but  I  am  not 
obliged  to  do  so. 

The  Statute,  1 1  Anne,  contains  an  express  saving  of  the 
nghts  of  mortgagees  out  of  possession,  who  were  not  to  be 
^ected  by  the  Act ;  and  in  the  next  Statute  on  this  sub- 
ject, the  4  Geo.  I.(a),  there  is  contained  a  like  saving  as  to 
mortgagees  of  the  lease,  or  of  any  part   thereof.     Now 
suppose  the  case  of  a  mortgagee  of  all  the  interest  in  the 
^^ase,  but  not  in  possession,  and  the  landlord  to  bring  his 
^J^ctment,  and  recover,  and  go  into  possession  ;  could  not 
^fae  mortgagee  have  come  at  any  moment  against  the  land- 
lord ?     What  has  the  landlord  recovered  ?     The  tenant, 
^^hough  entitled  to  the  equity  of  redemption,  was  but  a 
'^ere  tenant  at  will,  holding  under  the  mortgagee  ?     The 
^^dlord  has  become  owner  of  the  equity  of  redemption,  it 
^  true ;  but  under  the  two  Acts  which  I  have  referred  to, 
^   apprehend  that  the  mortgagee  could  have  come  in  at  any 
'^0[le,  within  the  period  prescribed  by  the  general  rules  of 
'H^  Court,  to  redeem.     I  have  put  this  case  to  shew  that 
'-■^^  Act  was  contemplating  equitable  interests,  and  that, 
^'^Ve  so  far  as  it  restricted  the  period  of  filing  the  bill,  in 

(a)  Chap.  5. 


268 


CASES  IN  CHANCERY. 


1843.        the  particular  instance  specified,  it  did  not  attempt  to  inl 
fere  with  the  general  jurisdiction  of  the  Coart. 

Judgmmu.  Tt^  °®^*  Statute  upon  the  subject  was  the  4  Geo.  hi 

and  this  also  speaks  in  the  same  terms  *'  of  other  pei 
or  persons  claiming  or  deriving  under  the  said  lease." 
required  more  than  one  year's  rent  to  be  due,  and  then  I 
the  matter  as  it  stood  under  the  Statute  of  Anne.  Tj 
8  Geo.  I.  followed  ;  it  enabled  the  mortgagee,  or  his  asaij 
nee,  to  redeem  the  evicted  lease  without  filing  a  bill,  I 
tender  of  the  rent  and  costs ;  it  required  that  notice  shou 
be  given  that  the  ejectment  was  brought  for  non-payme 
of  rent;  and  as  it  was  also  necessary  for  the  landlord 
give  notice  of  the  ejectment  to  the  mortgagees,  it  provid 
that  unless  such  mortgages  or  assignments  were  registere 
it  should  not  be  necessary  to  serve  notice ;  thus  requirii 
registry,  that  the  landlord  might  know  whom  to  serve  wi 
the  summons  in  ejectment.  Now  in  these  Statutes  the 
is  nothing  to  take  away  or  defeat  the  old  equity  of  t 
tenant.  I  am  bound,  it  is  true,  by  all  the  provisions 
these  Acts  of  the  Legislature,  but  I  am  not  bound  by  i 
plication  to  take  away  pre-existing  established  rights. 


It  is  said,  however,  that  all  the  authorities  are  oppo 
to  this  view  of  the  law,  and  I  proceed  to  consider  the  just 
of  that  observation.  In  the  case  of  Berney  v.  Moore{ 
in  the  House  of  Lords  in  this  country,  the  opinion  of 
out  of  seven  of  the  Judges  was,  that  the  evicted  lease  mi 
be  set  up  by  an  under-lessee;  but  it  was  said,  that  althoi 
the  under-tenant  was  comprehended  under  the  Statute,  ; 
at  liberty  to  file  a  bill,  still  if  he  was  guilty  of  frauc 


(a)  Chap.  5. 


(/O  2  Ridg.  P.  C.  310. 
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Court  of  Equity  had  not  its  bands  so  bound  up,  as  to  be         1843. 
obliged  to  make  a  decree  in  his  favour.     Now  what  does      hai^nb 
this  prove,  unless  that  the  original  jurisdiction  of  this  Court    qbbaohty. 
18  not  taken  away,  and  that  it  is  still  at  liberty,  within  the      j^^ZiZnt, 
Umits  of  the  Statutes,  to  judge  of  the  conduct  of  parties. 
I  The  case  itself  is  not  well  reported,  but  the  facts  sufficiently 
!  shew  the  grounds  upon  which,  in  affirmance  of  two  decrees 
of  the  Court  of  Chancery  (for  it  appears  that  the  cause  had 
been  re-heard),  the  bill  was  dismissed.     In  the  first  place, 
the  bill  was  not  filed  at  all  within  the  provisions  of  the 
Tenantry  Acts,  but  upon  the  general  principles  of  the 
Court,  charging  that  the  landlord  and  his  immediate  tenant 
were  in  collusion,  for  the  purpose  of  defeating  the  rights  of 
the  under-tenant.     Subsequently,  no  doubt,  the  Plaintiff 
filed  an  amended  bill,  stating  that  he  had  lodged  all  rent 
and  costs  within  the  six  months,  and  praying  that  he  might 
he  restored  to  the  possession  of  the  lands,  from  which  he 
bad  been  turned  out.     But  then  it  appears  that  too  little 
money  was  paid  into  Court  upon  account  of  costs.     And 
I^tly,  it  would  seem,  from  the  seventh  question  proposed 
^0  the  Judges,  that  some  material  deed  had  not  been  pro- 
perly proved  in  the  cause.    The  bill  was  evidently  dismissed 
^pon  the  merits,  and  upon  grounds  quite  collateral  to  the 
l^enantry  Acts ;  and  the  case  appears  to  me  to  be  a  great 
authority  in  support  of  my  view  of  the  subject. 

It  is  said  that  the  Court  is  not  at  liberty  to  go  out  of 
the  Statute,  and  cannot  exercise  the  slightest  discretion : 

yet  the  case  of  liyan  v. (a),  which  has  been  cited, 

^here  the  party  was  prevented,  by  reason  of  a  snow-storm, 
^nn  filing  his  bill,  and  lodging  the  rent  and  costs  within 

(<7)  Cited  in  Bodkin  v.  Vcsey,  1  Jones,  146. 
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Judgment, 


the  six  months,  establishes  directly  the  contraiy:  for 
there  the  Court  granted  the  tenant  relief  upon  its  general 
jurisdiction,  and  independently  of  the  Statute,  conndering 
that  the  delay  was  occasioned  by  an  accident.  In  the  case 
of  Beasley  y.D'Arcy{a\  again  we  find  the  Court  acdng 
upon  its  general  equitable  jurisdiction.  There  the  tenant 
did  not  lodge  the  arrears  of  rent  in  Court,  according  to  th< 
provisions  of  the  Statute,  but  he  had  an  unascertained  on 
liquidated  demand  against  the  landlord,  an  equitable  set 
off  against  the  arrears  of  rent,  and,  although  no  such  thin] 
is  mentioned  in  the  Act,  yet  the  Court  relieved  the  tenan 
against  the  legal  right  of  the  landlord.  Again,  in  th 
last  case  upon  this  subject,  which  came  before  Lord  Redei 
dalej  Biddulph  v.  SLJohn(b)y  the  tender  being  made  i 
bank-notes  was  not  a  good  tender  at  law,  nevertheless 
the  Court  expressed  a  decided  opinion,  that  such  a  circum 
stance  fell  within  the  class  of  accidents,  which,  by  prevent 
ing  a  compliance  with  the  legal  forms,  thereby  afforded  a  cles 
ground  for  equitable  relief:  this,  then,  is  another  authorit 
to  shew  that  equitable  relief  may  be  administered  by  th 
Court  beyond  the  limits  of  these  Acts  of  Parliament. 


The  Act  of  the  8th  Geo.  I.  c.  2,  enacted,  that  all  mox 
gages  should  be  registered,  and  that  in  default  of  registr 
the  landlord  might  proceed  with  his  ejectment,  withe 
serving  the  summons  in  ejectment  on  the  mortgagee. 
Biddulph  V.  St.  John(b)  there  was  an  unregistered  mC 
gage,  but  it  was  proved  that  the  landlord  had  notice  of  ' 
mortgage.  The  landlord  had  not  thought  proper  to  se 
the  mortgagee  claiming  under  this  unregistered  instrum  * 
with  the  ejectment,  yet  Lord  Redesdale  held  that  the  la^ 


(a)  2  Sch.  &  L.  403  (n). 


(Jb)  2  Sch.  &  L.  521. 
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\oT«l  was  bound  to  serve  the  mortgagee,  and  gave  relief, 
considering  it  unconscientious  in  the  landlord,  who  had 
notice,  to  set  up  the  objection  of  non-registry.  This  is 
another  instance  of  relief  being  given,  out  of  the  provisions 
of  the  Statutes,  upon  the  general  equity  by  which  this 
Court  is  guided.  I  am  not  surprised  to  find  that  such  is 
tie  case,  and  that  the  general  jurisdiction  exists  as  it  did 
before  the  Statutes  were  passed ;  that  the  law  is  rational, 
and  just  what  it  ought  to  be. 

I  am  therefore  of  opinion  that  such  an  equity  as  I  have 
^lewn  to  have  prevailed  antecedently  to  the  Statutes  still 
^lists,  and  then  the  question  arises  as  to  the  frame  of  this 
^tiit,  and  whether,  though  in  any  other  case  such  a  bill 
^^oold  have  been  sustained,  the  present  one  can  be  sup- 
t^rted.     The  bill  is  filed  by  the  persons  who  are  entitled 
'^o  redeem  against  the  landlord,  and  the  personal  represen- 
"^^ve  of  the  trustee,  who  is  entitled  to  the  legal  interest 
^jnder  lease;   and  the  circumstance,  that  the  party  who 
^^ns  has  the  legal  estate  is  a  mere  personal  representative, 
^n  my  opinion  fully  accounts  for  the  fact  of  her  having 
declined  to  act,  and  of  her  being  now  a  Defendant  and  not 
^  co-Plaintiff  upon  this  record.     The  suit  is  therefore  pro- 
perly framed :  it  brings  before  the  Court  the  legal  owner ; 
s^ndjin  reference  to  the  argument  at  the  bar  respecting 
"t^lie  mode  by  which  this  lady  and  her  children  are  to  be  put 
uto  possession,  I  do  not  apprehend  that  any  difficulty  can 
^rise;  the  decree  will  provide  for  this,  and  the  rights  of  the 
^dlord  will  not  in  any  degree  be  interfered  with. 


1843. 

^ 1 * 

Malons 

Gbbaohty. 

Judgment. 


With  respect  to  the  title  of  Malone,  no  doubt  the 
^^tement  in  the  bill  is  ambiguously  framed ;  but  still  he  is 
stated  to  be  a  mortgagee,  and  he  has  been  treated  by  the 
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Jud^mmit, 


Defendant,  Mr.  Geraghty^  as    such.     He  was  acto^j 
served  with  the  ejectment,  and  on  a  former  occarion,  wben 
these  very  premises  were  under  a  similar  ejectment,  At 
money  for  the  redemption  of  them  was  paid  by  Af alone; 
then  there  is  the  letter  of  the  24th  of  May,  to  which  I  par- 
ticularly adverted  on  the  former  hearing.     All  these  cir- 
cumstances shew  clearly  that  the  title  of  Meilone  was  known 
to  Mr.  Geraghty.     But  still  further,  Malone  was  not  a 
mere  mortgagee  by  deposit  of  deeds,  for  there  was  an 
actual  agreement  in  writing  to  execute  a  legal  mortgage. 
An  objection  has  been  taken  to  the  mode  in  which  this 
agreement  has  been  proved,  for  that,  notwithstanding  ther^ 
was  an  attesting  witness,  that  witness  has  not  been  exa^- 
mined,  but  the  handwriting  of  the  party  has  been  prov^^ 
by  a  different  witness.     No  doubt  this  is  wrong ;  but  ca.^ 
I  permit  one  counsel  on  one  occasion  to  allow  a  documem  ^ 
to  be  read  without  objection,  and  another  counsel,  on  a  re- 
hearing, to  insist  upon  an  objection  to  proof,  which  migb  < 
have  been  urged  on  that  former  occasion?     If  I  had  reaso^^ 
to  entertain  any  suspidon  with  regard  to  the  document,  'M- 
should,  under  the  circumstances,  allow  the  Plaintiffs  to  pu^^ 
an  interrogatory  to  the  witness  to  prove  the  agreement.  Inr^ 
this  case,  in  addition  to  the  circumstances  connected  with 
M(done*8  title,  it  is  not  to  be  lost  sight  of,  that  the  co- 
Plaintiffs  on  this  record  are  the  parties  entitled  to  the  whole 
equitable  interest  in  this  lease.     The  case  is  of  so  much 
general  importance,  for  it  goes  to  the  root  of  the  title  of 
every  tenant  in  Ireland,  that  I  do  not  mean  to  part  with 
it  until  the  first  day  of  next  Term ;  but  as  to  a  case  for  a 
court  of  law,  I  cannot  comply  with  the  application :  the 
question  is  one  altogether  of  equitable  jurisdiction. 

With  regard  to  the  question  of  costs,  prima  facie  the 
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landlord  is  entitled  to  them :  but  it  is  perfectly  clear  that 
by  his  misconduct  he  may  forfeit  this  right.  On  the  for- 
mer hearing  I  gave  the  costs  of  the  suit  against  the  land-  ge&aohtt. 
lord,  being  under  a  strong  impression  that  his  conduct  had  judgment. 
occasioned  this  suit ;  and  it  is  impossible  to  deny  that  the 
suit  has  been  caused  by  the  Defendant's  putting  his  right 
to  resist  the  redemption  upon  his  legal  title.  However, 
daring  the  course  of  the  present  argimient,  my  mind  has 
fluctuated  with  respect  to  the  costs,  in  consequence  of  the 
complicated  state  of  the  relation  of  the  parties ;  and  as  I 
have  reserved  the  principal  question  in  the  cause  for  fur- 
ther reflection,  I  will  again  consider  the  disposition  of  the 
costs  of  the  suit. 


1  The  Lord  Chancellor  on  this  day  said  that  he  had 
most  carefully  considered  the  case  during  the  vacation,  but 
that  he  saw  no  reason  to  alter  the  opinion  he  had  expressed 
on  the  former  occasion ;  that  he  had  directed  a  search  for 
precedents,  which  had  been  accordingly  made,  but  that 
^thug  had  resulted  therefrom  to  support  the  position, 
which  had  been  put  forward  on  the  part  of  the  Defendant ; 
^t  he  should,  therefore,  affirm  the  decree,  and  dismiss  the 

petition  of  re-hearing,  but  without  costs. 


April  19. 
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1843.  HAYES  V.  BRIERLEY^ 


/on.  13. 

fon'^t^doM^*'  *^'*  ^^^®  ^^'^  ^*^  "^  appearance  on  the  part  of  the 

not  M>pear  at     Defendant. 

the  hearing  of 
the  cause,  the 
Plaintiff  must 

make  out  his         The  Attorney 'General^  for  the  Plaintiff,  proposed  to 

case,  and  eitii- 

biifh  hia  right    take  such  decree  as  the  Plaintiff  could  abide  by. 

to  the  decree 
which  he  aiks 

for 

The  Lord  Chancellor  : — 

This  has  been  the  practice  hitherto,  but  my  attention 
has  been  lately  called  to  it,  and  I  think  that  our  practice 
here  in  this  respect  has  been  wrong.     In  England,  when 
the  Defendant  did  not  appear,  the  decree  was  conditional, 
and  therefore  the  Plaintiff  took  such  decree  as  he  could 
abide  by.     But  in  this  country,  the  decree  is  absolute  in 
the  first  instance,  and  the  Plaintiff  should,  therefore,  alway^^ 
make  out  his  case,  and  shew  his  title  to  the  relief,  whickr^ 
he  seeks.     I  observe,  however,  that  by  one  of  the  lat-^ 
Orders(a)  in  England,  it  is  now  provided,  that  where  tk.  ^ 
Defendant  makes  default  at  the  hearing,  the  decree  sba.^1 
be  absolute  in  the  first  instance,  and  therefore  I  suppose 
the  rule  will  be  adopted,  which  I  mean  in  future  to  a<:?t 
upon,  namely,  to  require  the  Plaintiff  to  make  out  his  ca-^e 
fully,  and  establish  his  right  to  the  decree  he  asks  for((). 

(a)  "That  where  a  Defendant  first  instance,  and  afterwards  m^-^^ 

makes  default  at  the  hearing  of  a  absolute,  in  default  of  cause  sb^'^^^ 

cause,  the  decree  shall  be  absolute  by  the  Defendant'* — Oefu  Or^^^^ 

in  the  first  instance,  without  giv-  xliv.,  Craig  &  P.  381. 
ing  the  Defendant  a  day  to  shew         (ft)  See  MCcam  v.  O'Can^'-^^' 

cause ;  and  such  decree  shall  have  2  Drury  &  W.  42;  and  Mezlat^      ^* 

the  same  force  and  effect,  as  if  the  Dunworth,  4  Ir.  £q.  R.  681. 
same  had  been  a  decree  msi  in  the 
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The  case  then  proceeded,  and  the  Plaintiff  obtained  a         >848. 

decree.  Hayes 


V, 

Bbiebly. 


MANNIX  r.  DRINAN. 
1  HIS  was  an  application  to  amend  a  decree,  subsequent  After  a  decree 

^     •  .  has  been  enrol- 

to  Its  enrolment.  led,  the  Court 

has  no  jurisdic- 
tion to  correct 

By  the  Master's  report  in  the  cause  it  was  found  that  *^"^^t?JJ[;^ 
upwards  of  forty  different  denominations  of  land,  including 
premises  named  **  Cloghduane,  Killimonogue,  Scart,  and 
houses  in  Barrack-street,"  were  liable  to  the  debts  of  An^ 
drew  Drinan  deceased,  due  by  him  to  the  Plaintiffs.  In 
the  decree  for  a  sale,  founded  upon  this  report,  these  pre- 
nuses  were  omitted  from  the  enumeration  of  the  lands 
<firected  to  be  sold. 


It  was  stated,  by  the  affidavit  of  the  Plaintiffs'  solicitor, 
^Qat  the  omission  was  accidental,  and  a  mere  clerical  error. 
T^he  present  motion  was,  that  the  said  premises  might,  by 
'Ofiertion,  be  included  in  the  enumeration. 

Afr.  Serjeant  Warren  and  Mr.  Orpen^  for  the  Plaintiffs, 

^f^srred  to  Weston  v.  Hagger8ton(a)f   and   Sir  Richard 

^^i4on*8  order.  No.  25(b).     This  order,  it  was  contended, 

^^%  not  rescinded  by  the  General  Order  of  1834,  No.  177. 

^^.  Pigoi  and  Mr.  Deasy  for  the  Defendants. 
Cd)  Coop.  135.  Qf)  Smith's  Orders,  13. 


2T6 
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1843. 
Maiinix 

V. 

Bbivav. 

Judgment. 


Thb  Lord  Chancellor: — 

This  may  be  a  mere  clerical  error,  although,  on  re 
to  the  report,  I  caDiiot  well  see  how  the  omission 
have  been  accidental ;  but,  in  my  opinion,  I  have  no 
diction  to  amend  the  decree.  The  Rules  of  1834  n 
considered  as  the  Rules  of  the  Court,  and  whoeve 
this  Rule  clearly  considered  that  after  the  enrolment 
decree  even  mere  clerical  errors  could  not  be  con 
I  think,  however,  the  order  should  be  amended,  u 
hear  some  good  reason  to  the  contrary(a). 

(a)  A  clerical  error  in  a  de-  &  W.  285.     As  to  the  i 

cree  may  now  be  amended  at  any  which  the  Court  will,  on 

time  upon  motion  or  petition. —  or  petition,  set  aside  a  dei 

GetL  Order^  ciii.  Morison  y.  Morison,  4  A 

See  TOwn  v.  Lawder,  2  Dnnry  C.  215,  228. 


WISE  V.  BERESFORD. 

Jan,  14,  16, 

18.  -^ 

A  grant  of  an  15  Y  deed  of  annuity  dated  the  15 th  of  May,  1 835,  an 

barged  upon  between  the  Rev.  William  Beresford^  rector  of  Inn: 

theUfeofthe  ^^  *^®  ^^^  P^^^>  Thomos  Wise  of  the  second  pai 

!,T"rSited  ^''«»^  ^^^  ^f  *^e  ttir<l  part,  reciting  that  the  sai 

by  the  Statute  Beresford  was  then  seised  and  possessed  of  the  sfleb 

law  of  Ireland;  "^  r  & 

but  is,  on  the    and  tithes,  both  great  and  small,  of  the  rectory  ol 

contrary, 

valid  and  bind-  carra,  in  the  county  of  Cork ;  and  that  he  had  con 

ing  upon  the 

grantor  during  to  Sell  unto  Thomos  Wise  an  annuity  of  229/.  3«. 
i^ncy!  "  ^^  ^f^^j  fo^^  the  sum  of  2083/.  6^.  8d.,  chargeable  u] 

The  object 
of  the  SUtute 

10  &  1 1  Car.  L  c.  3,  was,  to  protect  the  sncceasor,  and  not  to  impose  anj  restraint 
parson  himself. 

A  judgment,  as  such,  and  until  sequestration  issued,  does  not  give  such  a  li( 
benefice  as  will  enable  the  judgment  creditor  to  rank  in  priority  oyer  other  d< 
therefore,  in  this  case,  where  the-  judgment  bore  date  in  1 83 1 ,  but  the  sequesti 
not  issue  until  1841,  tho  Plaintiff,  whose  deed  of  annuity  was  executed  in  1835, 
entitled  to  priority  oyer  the  judgment  creditor. 


V, 
BXEXSPOBD. 
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said  glebe  lands  and  tithes,  and  to  be  further  secured  by        1343. 
die  bond  of  the  said  Wm^Bereafordy  with  warrant  of  attor-   '    ^^^^ 
aqrCnr  coofiBasing  judgment  thereon  in  the  penal  sum  of 
4(M)0(.  conditioned  for  the  payment  of  said  annuity  ;  the 
nid  deed  witnessed,  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  said  sum  of  2083/.  6«.  8d. 
the  laid  Wm.  Beres/ord  granted  unto  the  said  Thas.  JVise^ 
£ar  and  during  the  life  of  the  said  Wm.  Beresford^  an 
annuity,  or  annual  sum  of  229/.  3«.  4d.  issuing  out  of  and 
charged  upon  the  said  glebe  lands  and  tithes  belonging  to 
the  said  rectory  of  Inniscarra. 

The  deed  contained  powers  of  distress  and  entry,  in  case 
the  said  annuity  should  fisdl  into  arrear :  and  for  the  better 
and  more  effectually  securing  the  punctual  payment  of  the 
said  annuity,  the  glebe  lands  and  tithes  were  demised  to 
^oncU  JVise^  his  executors,  administrators,  and  assigns, 
^f  the  term  of  ninety-nine  years,  in  case  the  said  Wm. 
Bere^rd  should  so  long  live,  in  trust,  by  demise,  mort- 
8^e^  or  sale  of  said  glebe  lands  and  tithes,  or  by  percep- 
^o  of  the  profits  thereof,  to  satisfy  and  discharge  the  said 
*«^iuty  and  all  arrears  thereof. 

The  deed  contained  the  usual  covenants  in  the  event  of 

^^iUam  Beresjbrd  being  preferred  to  any  higher  ecclesias- 

°*^^  dignity,  to  convey  and  assign  all  the  benefits  thereof, 

^t^ch  might  be  lawfully  granted,  unto  the  said  Thomas 

Cfe,  his  executors,  &c.:   and  also   a  provision  that  it 

**^^iuld  be  lawful  for  the  said  Thomas  WisCj  his  executors, 

^^^^  •  to  issue  execution  on  the  bond  of  the  said  William 

^^^esfordj  and  to  cause  such  proceedings  to  be  taken  under 

^^^^  execution,  so  as  that  the  Bishop  of  the  diocese  should 

^^^ocate,  by  sequestration  or  otherwise,  a  sufficient  portion 

u  2 
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of  the  income  arising  from  such  rectory  in  and  towards  the 
payment  of  the  said  annuity:  and  that  such  execution 
should  be  marked  for  the  sum  of  4000/.;  to  the  end  and  for 
the  purpose  of  obtaining  an  allocation  of  an  amount  suf- 
ficient to  pay  the  said  annuity. 


This  deed  was  enrolled  in  the  Court  of  Chancery  shortly 
after  its  execution,  and  registered  ;  and  judgment  was  en- 
tered upon  the  collateral  bond,  in  Easter  Term,  1835. 


In  the  year  1831,  and  previously  to  the  grant  of  this  an- 
nuity, the  said  JVilUam  Beresford  had  executed  to  Mary 
Newman  a  bond  for  1200/.,  with  warrant  of  attorney  for 
confessing  judgment  thereon  :  upon  this  bond  judgment  was 
entered  in  or  as  of  Michaelmas  Term,  1831.     In  Trinity 
Term,  1841,  this  judgment  was  revived,  and  a  writ  of  fieri 
fiicias  issued,  marked  for  the  sum  of  1229/.  10«.  6i/.,  and 
directed  to  the  sheriff  of  the  county  of  Cork,  who  returned 
nmtta  bona^  but  certified  that  the  Defendant  was  seised^i^ 
of  the  said  benefice  of  Inniscarra :  whereupon  Mtury  Neta^.^ 
Niaii,  on  the  3rd  of  November  in  the  same  year,  sued  out.    a 
writ  o(  sequestran  Jacias^  directed  to  the  Bishop  of  Cor-^^Vi 
which  was  lodgeil  with  the  Bishop  on  the  4tli  of  Nove^^^ 
ben     I'pon  the  9tli  a  sequestration  issued,  directed  to  o   ^^ 
ltobi$i^Kmy  and  upon  theUtb  of  the  same  month  tbe  sequ^^ 
trmtion  wa$  duly  published  in  the  parish  church  of  Inn5^  ^ 
cmrra. 


Bfrtslhtd  having  neglected  to  pay  the  annuity  granted  b  ^^ 
the  deed  of  the  I5th  of  May,  1S35,  the  Plaintiff,  Tkomas^^ 
Wist^  with  his  fru$tee«  Fmmris  If W^  filed  the  present  bil^^ 
on  the  Uth  of  January,  IS4U  for  the  purpose  of  raising  thc^^ 
armii^  of  the  $aid  annuity :  and  on  the  28tli  of  January,  ^ 
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1842,  they  amended  the  bill  by  making  Mary  Neuman  a        1848. 
party  Defendant,  and  praying  that  the  priorities  of  the        Wise 

Plaintiff,  Thomas  Wise,  and  the  said  Mary  Nevuman^  might  Behewobd. 
be  declared.  ~      ^ 

Stattment, 

Mary  Newman^  by  her  answer,  set  forth  the  facts  al- 
ready stated  in  relation  to  her  judgment ;  and  submitted 
that  the  deed  of  annuity  of  the  15th  of  May,  1835,  was 
not  a  specific  incumbrance  on  the  said  benefice,  and  was 
'W'hoUy  void  ;  but  that,  at  all  events,  by  reason  of  the  pro- 
<5eedings  taken,  and  the  writ  issued  on  foot  of  her  judg- 
ment, she  was  entitled  to  priority  over  the  Plaintiff's  de- 
mands. 


3Vfr.  Serjeant   Warren^  Mr.  William  Brooke^  and  Mr. 
^^nkins,  for  the  Plaintiffs. 


Argument, 


This  case  presents  two  questions  for  the  consideration  of 

^ne  Court :  the  first  respects  the  validity  of  the  grant  of  the 

^^nuity ;  and  the  second,  the  relative  priorities  of  the  Plain- 

^Jf,  Thomas  Wise^  and  the  sequestration  creditor,  Mary 

-^ewman.     With  regard  to  the  first,   it  has  been  consi- 

^^red  as  settled  by  the  case  of  Robinson  v.  Wynne{a)^  in 

^Vie  Court  of  Exchequer  in  this  country ;  for  though  that 

^^^se  does  not  decide  the  point  now  raised,  yet  the  principle 

^f  that  case,  and  the  opinion  of  the  Court  there  expressed, 

^re  in  the  Plaintiff's  favour,  and  the  case  itself  has  been 

frequently  acted   upon  :  it  was  followed  and  mentioned, 

Xrithout  disapprobation,   by  Sir  Michael   O'Loghlen^  in 

JCenny  v.  Cumming{b) :  and  previously   Sir  JViUiam  Mac 

Jdahon  had  acted  upon  the  same  principle  in  Stronge  v. 


(a)  Hayes,  336. 


(h)  Flan.  &  K.  321. 
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'848.  OrtMby(a).  Metcaffev.The  Archbishop  of  York(b),t»t9 
Wise  lisbes  the  proposition  that,  independently  of  Statute,  tU^ 
BebksVobd.  ici  nothing  objectionable  or  contrary  to  the  general  policy 
Argum§mt.  ^^^  ^^^  ^"  ^^^^  ^  grant.  But  a  careful  examination  of  tl 
Statutes  themselves,  without  the  aid  of  authority,  is  qui'i 
sufficient  to  shew  that  the  objection  relied  upon  by  the  De 
fendant  cannot  be  sustained.  The  Statutes  10  &  11  Car.  t 
c.  2,  and  the  10  &  11  Car.  I.  c.  3,  were  obviously  passei 
for  the  protection  of  the  successors  of  the  grantor,  and  nc 
the  grantor  himself.  In  the  second  section  of  the  latti 
Statute  it  is  provided,  that  ecclesiastical  dignitaries  ma 
make  leases  for  a  limited  period,  and  under  particular  restri* 
tions,  one  of  which  was,  that  one-half  of  the  true  value  of  ti 
demised  lands  should  be  reserved ;  and  the  Statute  goes  < 
to  provide,  that  such  leases  shall  be  liable  to  be  questioni 
by  the  successor  or  successors  of  the  lessor.  The  earli 
Statute  enacts,  that  the  leases  shall  be  in  force  only  so  lor 
as  the  incumbent  is  resident,  without  absence  above  eighi 
days  in  one  year.  The  reasoning  of  Chief  Baron  Joy  < 
those  two  Statutes,  in  Robinson  v.  Wynne^  appears  to  I 
unanswerable,  and  shews  conclusively,  that  the  enactmei 
applies  only  to  an  avoidance  of  the  grant  in  favour  of  tl 
successor,  and  not  to  an  avoidance  in  favour  of  the  grant 
himself.  It  may  be  said,  that  the  earlier  of  the  Statute 
the  10&  1 1  Car.  I.  c.2,  has  been  repealed  by  the  5  Geo.  l\ 
c.  91,  but  that  does  not  touch  the  argument  derived  fro: 
the  effect  of  its  interpretation  of  the  other  Statute,  10  &  1 
Car.  I.  c.  3.  The  cases  upon  the  Statutes  in  England 
13  Eliz.  c.  20,  and  14  Eliz.  c.  11,  do  not  apply,  for  tl: 
phraseology  of  the  Statutes  in  the  two  countries  is  vet 
different.     The  argument  at  the  other  side  on  this  poin 

(a)  2  Hog.  55.  (Jb)  6  Sim.  224 ;  1  Mylne  &  C.  541 


CASES  IN  CHANCERY.  281 

if  good  £or  any  purpose,  would  have  the  effect  of  invalidar        1B43. 
&MMg  the  Defendant's  own  charge.     With  regard  to  the 
{imcstion  of  priority  between  the  Plaintiff  and  Mary  New^ 

it  is  in  like  manner  decided  by  Robinson  v.  Wynne.     j^Z^^ 
a  judgment  creditor,  the  Defendant  only  ranks  from 
tlm^  date  of  her  sequestration  ;  Cottle  v.  Warrington{a\ 
JS^ffMiett  y.  Apperley{b\   Silver  v.  The  Bishop  of  Nor^ 
wtTm€h{c)f  Sterling  v.  JVynne{cr). 

The  Attomey-General  and  Mr.  J.  S.  Toumsend^  for  the 
X!>«fendant,  Mary  Netvman. 

The  doctrine  laid  down  by  Chief  Baron  Joy^  in  Robin- 

M€M  ▼.  fVynne(e)j  rests  upon  very  insufficient  grounds,  and 

caimot  be  supported.     The  case  itself  is  not  a  decision  upon 

the  question.     It  will  be  admitted,  that  in  England  such  a 

charge  would  be  beyond  all  dispute  void,  Saltnuzrshe  v. 

Beu)ett{f).    Metcalfe  v.  The  Archbishop  of  York  is  not  a 

decision  to  the  contrary,  for  in  that  case  the  grant,  which 

^aa  held  good,  was  made  in  the  year  1803,  during  the  in- 

^val  between  the  passing  of  the  Statute  43  Geo.  III. 

<^  84  (which   repealed  the  13  Eliz.  c.  20),  and  the  57 

(^eo.  III.  c.  99,  which  revived  that  Act,  and  restored  the 

^W  to  its  former  state.  What  is  there,  then,  in  the  Irish  Sta- 

^te,  which  would  make  the  law  different  in  the  two  coun- 

^cs,  and  prevent  the  application  of  the  decisions  in  Eng- 

'^Hd  ?     It  is  clear  that  the  policy  of  the  Legislature  in  each 

^^imtry  was  the  same — to  prevent  the  clergfy  from  alien- 

^^ing  the  income,  which  they  derived  from  their  benefices. 

I^^  is  said,  that  the  Statutes  were  passed  for  the  protection 

^f  the  successor.     But  there  is  nothing  in  either  of  the 

(a)  5  Bam.  k  Ad.  447.  (d)  1  Jones,  51. 

(6)  6  Bam.  &  G.  630.  (e)  Hayes,  336. 

(e)  3  Swanst  1 12.  (/)  1  Adol.  &  E.  812. 
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1843.  ^cts  to  shew  this ;  the  words  are  as  general  as  they  pos 
WxflB  bly  could  be.  The  preamble  of  the  earlier  of  the  Statut 
Bebesyobo.  is  opposed  to  this  view,  for  it  recites  that  it  was  eaactc 
Argmmvuu  **  ^^^  the  due  maintenance  of  such  as  shall  teach  andir 
struct  the  people  in  the  worship  of  God,  and  the  better ! 
enable  them  to  keep  hospitality,  and  relieve  the  poor. 
The  Act  itself  does  not  expressly  permit  any  charge,  but 
declares  that  such  charge  shall  stand  in  force  only  so  loi 
as  the  parson  **  shall  be  resident  upon  his  benefice,  witho 
absence  above  eighty  days  in  any  one  year,  and  for  nolongf 
further,  or  other  time."  The  latter  Act  provides  that  i 
leases,  &c.,  charges  and  incumbrances,  upon  benefices  ma 
by  eccleslasdcal  persons,  *^  shall  be  utterly  void  and  of  no 
effect,  to  all  intents,  constructions,  and  purposes,"  exci 
leases  and  grants  made  in  pursuance  of  that  Act,  or  any  oti 
Act  made  or  to  be  made  in  the  same  parliament.  Nothi 
can  be  more  general  than  such  language.  But  further, 
if  to  shew  that  the  Statute  was  not  merely  intended  to  p 
tect  the  successor,  it  includes  within  its  provisions  corpo 
tions  aggregate,  such  as  colleges  and  hospitals,  which  coi 
have  no  successors,  as  well  as  persons  ecclesiastical,  y^ 
could.  The  difficulty  in  cases  of  this  kind,  in  fact,  appe 
to  have  arisen  from  the  inconsistency  between  these  t 
Statutes,  which,  though  passed  in  the  same  session,  appeal 
be  manifestly  opposed  to  each  other.  The  Court  will,  he 
ever,  be  relieved  from  this  difficulty,  by  the  fact  of  the  ea 
Statute  10  &  II  Car.  I.  c.  2,  having  been  repealed  by  1 
Statute  5  Geo.  IV.  c.  91.  The  case,  therefore  rests  uj 
the  Statute  10&  11  Car.  I.  c.  3,  and  the  Court  cannot  U 
into  its  consideration,  or  act  upon,  a  repealed  Statu 
With  respect  to  the  Defendant's  own  charge,  its  validit) 
not  in  the  least  impeached  by  this  argument,  because  it  is  i 
mitted  that  a  judgment  against  a  clergyman  is  valid,  unl 
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hisconfetsed  with  a  view  and  for  the  purpose  of  charging 
1m  benefice.  This  distinction  is  recognized  in  Saltmarshe 
xHeioeU.  The  judgment  of  the  Defendant,  Mary  New^ 
«m  was  the  ordinary  one  which  would  have  been  obtained, 
bd  Mr.  Beresford  been  a  layman  ;  and  being  also  prior  in 
jKHDtof  time,  she  is  on  both  grounds  entitled  to  the  benefit 
of  it  in  priority  to  the  Plaintiffs. 

Mr.  JenktnSf  in  reply. 
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1843. 

"^ 1 ' 

Wise 

9. 
BSRXSFOBD. 

ArpMment. 


The  Lord  Chancellor  on  a  subsequent  day  stated, 
that  he  wished  to  hear  one  counsel  on  each  side,  upon  the 
point  of  priority  only  of  the  parties'  demands. 


Jan,  16. 


Mr.  Serjeant  Warren,  for  the  Plaintiff. 
By  the  first  provision  of  Magna  Charta(a),  all  ecclesias- 
tical persons  were  to  enjoy  ^^  omnia  jura  sua  integra,  et  liber^ 
^^iessuas  UUbsoSj*  that  is,  as  Lord  Coke  renders  it,  '^all 
^eir  lawful  jurisdictions,  and  other  their  rights,  wholly, 
without  any  diminution  or  subtraction  whatsoever."  At  com- 
mon law,  no  levari  could  issue  upon  a  recognizance  against 
^^clesiastical  persons:  '*  If  a  person  be  bound  in  a  recog- 
^^i^anoe  in  the  Chancery,  or  in  any  other  Court,  and  he 
P^y  not  the  sum  at  the  day,  by  the  common  law,  if  the  per- 
^on  had  nothing  but  ecclesiastical  goods,  the  recognizee 
^^Hld  not  have  had  a  levari  facias  to  the  sheriff,  to  levy 
^Q  same  off  these  goods ;  but  the  writ  ought  to  be  directed 
^  the  Bishop  of  the  diocese,  to  levy  the  same  off  his  eccle- 
^^^tical  goods"(A).     Now  it  is  to  be  remembered,  that  the 
^^tute  of  Westminster,  which  gave  the  writ  of  elegit,  did 
^^t  confer  any  new   right,    or  take   away  the  privilege 


Ca)  2  Inst.  2. 


{h)  2  Inst.  4. 
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jtT^UWUtti* 


which  the  law  gave.  Lord  Coke  8ay8(a),  <^  It  is  to  be 
obserred,  that  the  general  words  of  this  Act  do  not  take 
away  the  privilege  which  the  law  giveth  to  any  penon: 
and,  therefore,  no  elegit  upon  this  Act  shall  be  sued  againsl 
the  heir  of  the  conuzor,  during  his  minority."  In  Rotte*i 
Ahridgement{J})j  it  is  laid  down,  that  a  copyhold  is  no 
extendible  under  an  elegit ;  and  the  reason  given  is,  becans 
that  would  be  prejudicial  to  the  lord  :  Gilbert  on  Execu 
tion8(c).  Again,  it  is  said  that  an  elegit  does  not  lie  of  th 
glebe  belonging  to  the  parsonage  or  vicarage,  or  to  th 
church-yard,  for  these  are  each  solum  Deo  con8ecr€Uum{d), 
Now  previously  to  the  passing  of  the  3  &  4  Vict.  c.  104, 
it  was  only  by  means  of  an  elegit,  that  a  judgment  could 
have  been  made  a  charge  upon  freehold  property.  How, 
then,  could  it  have  been  made  a  charge  upon  a  bene- 
fice ?  The  observations  made  by  Mr.  Justice  Parke  and 
Mr.  Justice  Littledale,  during  the  argument  in  Cottk  v. 
Warrington^  shew  that  they  considered  that  the  judgment, 
qua  judgment,  did  not  affect  the  benefice.  In  Sterling 
V.  fVynne(e),  Chief  Baron  Joy  distinctly  states,  "  that  a 
judgment  does  not  bind  ecclesiastical  property ;  an  eccle- 
siastical benefice  is  only  bound  by  the  sequestration  :*'  m 
in  that  case  it  was  held,  that  the  priorities  of  the  differeo 
judgment  creditors  were  determined  according  to  the  daU 
of  their  sequestrations. 


The  Attomey-General,  for  the  Defendant,  Mary  Neu 


man. 


It  was  formerly  supposed,  that  ecclesiastical  persons  ha 
not  power  to  charge  their  benefices.     Thus  in  Arbuckle  \ 


(a)  2  Inst.  396. 

(6)  Tit  Execution  (M.  2). 

(c)  Page  39. 


((0  GUb.  40 :  Jenk.  207,  pi.  3( 
(^e)  1  Jones,  51,  63. 
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awtoi(a),  it  was  held,  that  the  profits  of  an  ecclesiastical 
ksefiee  did  not  pass  to  the  assignee  of  an  incumbent, 
ilio  had  been  discharged  under  the  Insolvent  Acts.  But 
tUs  doctrine,  though  it  is  quite  sound  as  to  direct  incum- 
bances  and  grants,  cannot  be  sustained  where  the  charge  is 
iodirect,  as,  for  instance,  a  judgment.  In  England,  in  the 
irtenral  between  the  Statute  of  43  Geo.  III.  c.  84,  and  the 
S7  (jeo.  III.  c.  99,  when  there  was  no  Statute  in  force 
Ritraining  alienation  by  clergymen,  several  cases  arose  upon 
die  effect  of  conveyances  executed  by  clergymen.  In  Doe 
f.Samenrilleib),  it  was  held,  that  a  conveyance  of  a  rectory, 
^ebe  lands,  &c.,  was  valid,  and  that  the  grantee  might 
lecover  in  an  ejectment.  Doe  v.  Gully(c)  is  to  the  same 
rfkct,  and  White  v.  The  Bishop  of  Peterborough{d).  In 
this  latter  case.  Lord  Eldon,  in  delivering  his  judgment, 
lays,  *<  where  a  creditor  of  a  clergyman  seeks  to  obtain 
payment  of  his  debt  by  judgment  and  sequestration,  he  is, 
in  the  contemplation  of  this  Court,  in  the  same  state  as  any 
other  creditor,  who  has  taken  out  execution  ;  and  a  creditor, 
having  taken  out  execution,  cannot  hold  property  ag^nst 
an  estate  created  prior  to  his  debt."  This  shews  plainly  the 
opmion  of  Lord  Eldon,  that  a  judgment  affected  an  eccle- 
aiastical  benefice  from  the  time  of  its  entry;  and  that  in  this 
respect  there  was  not  any  distinction  between  the  case  of  a 
deigyman  and  that  of  any  other  person. 
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^'hb  Lord  Chancellor  : —  jan.  is. 

There  are  two  questions  in  this  case ;  first,  whether  the      judgnunt, 
^^tute  law  does  not  prohibit  the  charge  upon  a  benefice 


C«i)  3  Bo8.  &  P.  321.     See 
^*^^e  ▼.  Ormsby,  2  Hog,  57. 
C^)6Bani.&C.  126. 


(c)  9  Barn.  &  C.  344. 
(</)3Swan8t.  109,  116. 
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^Q^'  of  any  incumbrance  ?     Secondly,  if  there  is  no  such  j 

Wi8£  bidon,  whether  the  judgment  creditor,  whose  judgmen 

BSBX870XD.  prior,  but  whose  sequestration  was  subsequent,  to  thei 

Jiaiment.  ^^^^  deed,  is  entitled  to  priority  over  it? 

So  far  as  regards  this  last  point,  supposing  I  shou 
of  opinion,  that  there  is  not  any  thing  in  the  Statut 
to  prevent  a  clergyman  from  charging  his  benefice 
authorities,  which  have  been  just  cited,  are  conelusi 
shew  that  it  may  be  made  the  subject  of  conveyance 
that  glebe  land  belonging  to  the  rectory  may  be  reeo 
by  ejectment.  How  far  that  is  consistent  with  the  an 
law,  is  a  difiFerent  question.  The  right  of  the  Plain 
as  strong  as  if  a  conveyance  had  been  made  to  him  o 
property.  But  the  question  which  I  am  now  considc 
is,  what  is  the  operation  of  a  judgment  prior  to  the 
thus  conveying  the  property,  but  upon  which  a  seque 
tion  has  not  been  obtained  until  subsequently  ?  It 
been  clearly  shewn  not  to  be  a  case  within  the  Statu< 
Westminster.  It  is  also  clear  that  the  Plaintiff  ca 
have  execution  at  common  law  ;  he  must  first  have  recc 
to  the  Bishop,  and  by  this  mode  obtain  a  sequestra 
The  creditor  gets  a  process,  no  doubt ;  but  it  is  a  pre 
not  at  common  law,  or  by  reason  of  an  actual  direct  cha 
but  indirectly,  by  the  aid  of  the  Ecclesiastical  Court, 
sequestrator  is  accountable  to  the  Bishop  ;  he  is  a  mere 
liff ;  he  cannot  maintain  an  action(a)  ;  he  cannot  brin 
ejectment,  like  a  judgment  creditor ;  he  is  nothing  i 
than  a  mere  bailiff  or  agent.  The  judgment,  undoubtc 
enables  the  creditor  to  obtain  a  sequestration ;  but  I  cai 
see  how  it  is  made  out,  that  a  judgment,  qua  judgm 

(a)  See  Harding  v.  Hall,  10  Mee«.  &  W.  42. 
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gires  such  alien  on  a  benefice,  or  creates  such  a  charge,  as  l^^- 

will  enable  the  creditor  to  rank  in  priority  over  other  debts.  Wus 

In  my  opinion,  it  does  not.     But  as  the  question  is  a  legal  BiBSiFOBD. 

one,  if  the  Defendant  desires  it,  I  will  direct  a  case  for  the  judgment. 
opinion  of  a  Court  of  law. 

[The  Attomey^General  having  declined  to  take  a  case. 

Ins  Lordship  proceeded  thus : — ] 

As  to  the  first  question,  whether  the  Statute  law  of  this 

i  eountry  does  not  prohibit  the  charge  of  any  incumbrance 
upon  a  benefice,  it  was  decided  in  favour  of  the  charge,  in 
BMnson  v.  Wynne{a\  which  has  since  been  frequently 
followed.  But  the  case  before  me,  it  was  said,  was  intended 
to  be  an  appeal  from  that  judgment ;  not  that  I  have  any 
power  to  reverse  a  decision  of  the  Court  of  Exchequer, 
although  I  am  not  bound  to  follow  the  decision,  if  I  deem 
it  erroneous. 

It  was  insisted  by  the  Attorney^  Generalj  that  the  charge 
was  void  under  the  first  section  of  the  Statute  10  &  11 
Car.  L  c.  3,  and  that  the  seventh  section  of  the  Statute 
10  &  11  Car.  I.  c.  2,  could  not  prevail  over  the  express 
enactment  in  the  later  Statute,  which  extended  to  the 
puitors  as  well  as  to  their  successors.  The  Statute  was 
<^mpared  with  the  13  Eliz.  c.  20,  although  it  was  admitted 
^t  there  were  words  there  which  are  not  to  be  found  in 
*e  Irish  Statute. 

The  Statute  10  &  11  Car.  I.  c.  2,  which  intended  to  in- 
*^^ase  the  property  of  the  Church,  provided  that  all  leases, 
^c«,  charges,  and  incumbrances,  by  any  parson  or  other 

(a)  Hayes,  836. 
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^M3.        beneficer,  should  be  effectual  for  such  time  cmly  as  such  pu 

WisB        son,  &c.,  should  reside,  without  absence  for  above  eiglit 

BsMBwoBD.    ^y^  ^^  ^"®  y®^9  <^d  fo'  ^^  longer,  further,  or  other  time 

j^i^^i^^     and  the  Statute  10  &  11  Car.  I.  c.  3,  avoided  all  giant 

charges,  and  incumbrances,    by   the  dignitaries   of  tl 

Church,  parsons,  &c.,  other  than  such  leases  as  by  that  Ac 

or  any  other  Act  made,  or  to  be  made,  in  the  then  Pa 

liament,  were  or  should  be  expressed. 

It  appears  to  me,  that  the  object  of  the  second  Stata 
li^as  to  protect  the  successor,  and  not  to  put  any  restrai 
upon  the  parson  himself.  The  leases  excepted  were  to  bii 
the  successor ;  and  the  rents  upon  them  are,  by  the  four 
section,  secured  to  the  successor.  The  preamble  to  tl 
Act,  which  has  been  relied  upon  on  both  sides,  I  thu 
proves  that  the  successor  was  the  person  intended  to  1 
protected.  It  would  be  a  violent  construction  of  these  t% 
Statutes,  to  consider  them  as  clashing  with  each  othe: 
and  there  does  not  appear  to  me  to  be  any  necessity  i 
such  a  construction.  The  second  section  of  the  first  St 
tute  shews  that  leases,  charges,  and  incumbrances  by 
parson  would,  in  the  view  of  the  Legislature,  as  cleai 
they  would  (there  having  been  no  previous  disablii 
Statute),  be  valid  against  him ;  and  therefore,  in  oni 
to  ensure  residence,  the  Statute  avoided  such  least 
charges,  and  incumbrances,  in  case  of  non-residence ;  b 
this  provision  would  have  been  absurd,  if  the  accompan 
ing  measure  was  to  prevent  the  creation  of  any  such  incui 
brance,  properly  so  called.  By  the  first  Statute  there 
also  an  enabling  power  to  parsons  over  certain  glebe  lane 
This,  I  think,  is  the  power  referred  to  in  the  exception 
the  first  section  of  the  second  Statute.  The  two  Acts  ai 
I  think,  perfectly  consistent,  and  have  different  object 
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i     Tie  first  18  confined  to  parsons,  &c.,  and  is  partly  a  dis-        ^8^- 
^    aUing  and  partly  an  enabling  Statute ;  and,  so  £Eff  as  it  left        wzbb 
to  parsons  their  former  power,  it  is  perfectly  clear  that  they    b«„8fo»d, 
■iglit  still  incumber  their  benefices,  so  as  to  bind  them-     j„^Zj^, 
idfes.    The  second  Statute,  by  its  general  prohibition, 
ptevented  even  parsons  from  binding  their  successors,  un- 
kn  under  the  enabling  powers  in  that  and  the  former  Sta- 
tute, or  by  the  leases  thereby  saved ;  so  that  after  that 
Statute,  a  parson  could  not,  even  with  the  consent  of  the 
patron  and  ordinary,  make  a  lease  contrary  to  the  prohibi- 
tioo,  so  as  to  bind  his  successors.     The  disabling  clause  in 
the  later  Statute  embraces  parsons  and  vicars ;  whilst  the 
enabling  clauses  in  that  Statute  empower  them  to  gprant 
leases  of  only  certain  subjects.     It  would  have  been  alto- 
gether inconsistent  to  have  treated  them,  in  the  first  Sta- 
tute, as  having  power  to  grant  leases  and  incumbrances 
over  any  part  of  the  benefice ;  and  in  the  second  Statute, 
to  have  wholly  disabled  them  to  create  any  incumbrance, 
properly  so  called,  and  then  only  to  have  enabled  them  to 
I    hare  a  very  limited  portion  of  the  property  of  the  benefice. 
But  this  inconsistency  does  not  exist,  if  the  avoidance  in 
the  first  Act  be  limited  to  the  parson  personally,  and  that 
the  second  be  confined  to  the  successor.    Now  the  first 
Aet,  that  is,  the  seventh  section  of  it,  is  clearly  confined  to 
the  grantor,  the  incumbent ;  for  the  avoidance  must  hap- 
P^  in  his  time,  and  cannot  fsdl  in  that  of  the  successor. 
*he  avoidance  operated  by  the  second  Act  extends  to  the 
^^iccessor,  and  the  only  question  is,  whether  it  is  confined 
^  the  successor?  and  in  my  opinion  it  is,  except  that,  no 
^'^libt,  it  would  avoid  a  lease  for  non-residence  against  the 
Prison  himself,  although  made  with  the  consent  of  the 
I^<^4ron  and  ordinary,  and  conformably  to  the  rules  prescrib- 
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ed,  so  as  to  bring  it  within  the  exception  in  the  disabling 
clause  in  the  10  &  11  Car.  I.  c.  2. 

The  case  does  not  stand  upon  the  same  footing  with  a 
case  depending  upon  the  English  Statute.     The  13  Eliz. 
c.  10,  avoided  all  leases,  &c.,  by  parsons,  amongst  others, 
which  should  not  conform  to  the  rules  thereby  prescribed. 
This  was  a  disabling  Statute,  for  the  benefit  of  the  succes- 
sor, and  in  that  respect  it  corresponds  with  the  second  Irisl^^ 
Statute,  although  the  latter  is  more  comprehensive.     Th^^ 
13  Eliz.  c.  20,  contains  a  provision  similar  to  that  in  tl^^ 
seventh  section  of  the  first  Irish  Statute,  except  that  it  £« 
confined  to  leases.     But  this  clause  is  added  in  the  En^. 
lish  Act,   <<  that  all   chargings   of  such  benefices,   witli 
cure  hereafter,  with  any  pension,  or  with  any  profit  out  of 
the  same,  to  be  yielded  or  taken,  hereafter  to  be  made,  other 
than  rents  to  be  reserved  upon  leases  hereafter  to  be  ma^^ 
according  to  the  meaning  of  this  Act,  shall  be  utterl^f 
void."     Now  the  English  Acts,  unlike  the  Irish  ones,  fir^^ 
enacted  the  general  prohibition,  and  then  imposed  the  pa^" 
ticular  restraint.     This  settles  the  point,  for  it  proves  th^-^ 
the  general  disabling  Statute  did  not  operate  to  preveip    ^ 
parsons,  &c.,  from  creating  incumbrances  binding  on  them     " 
selves,  for  if  it  did  so  operate,  it  was  useless  to  avoid  al  —' 
incumbrances  in  the  particular  instance  of  non-residence--^ 

But  further,  the  Legislature,  in  the  time  of  Elizabeth,  in 

tended  to  allow  leases  to  be  still  made  by  a  parson,  so  as  tcc:^ 
bind  himself,  provided  he  resided,  but  to  prohibit  him  from^^ 
incumbering  his  benefice ;  and  therefore  the  avoidance,  in^^ 
case  of  non-residence,  is  confined  to  leases,  whilst  a  general  ' 
avoidance  is  added  of  all  incumbrances.  If  the  13  Eliz. 
c.  10,  had  already  prohibited  every  charge  (except  a  lease 
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made  confonnably  with  its  provisions),  such  an  enactment 
would  have  been  wholly  unnecessary.     The  Irish  Statutes 
were  drawn  on  the  pattern  of  the  several  English  Statutes, 
where  the  English  rule  was  adopted  ;  but  in  this  instance, 
as  the  Irish  Legislature  meant,  so  they  expressed,  a  very 
different  provision ;  they  intended  to  allow  not  only  leases, 
but  also  incumbrances  made  or  created  by  a  parson  to  bind 
Umself,  provided  he  resided,  and  therefore,  instead  of  con- 
fining the  avoidance  for  non-residence  to  leases,  as  in  the 
English  Statute,  they  extended  it  to  charges  and  incum- 
brances, and  of  course,  therefore,  omitted  altogether  the 
concluding  clause  m  the  English  Statute  13  Eliz.  c.  20, 
wbich  I  have  already  stated.     This  leaves  the  case,  I  think, 
ftee  from  doubt. 


1843. 


Wise 

V. 

Bebesford. 
Judgment, 


But  then  it  was  argued  by  the  other  counsel  for  theDefen- 

<iant,  that  although  the  10  &  U  Car.  I.  c.3,  bound  the  parties 

^  well  as  their  successors,  yet  that  by  the  exception  of  the 

^^ases  in  the  first  section,  it  still  supported  the  seventh  sec- 

^n  of  the  prior  Statute.     Now  I  think  the  exception  in 

^be  latter  Statute  referred  to  the  eighth  section  of  the  earlier 

Act,  which  was  an  enabling  clause,  and  not  to  the  seventh; 

^nt  this  view  thus  taken  was  inconsistent  with  that  upon 

'^hich  the  Attorney"  General  relied.     It  was  followed  up 

l>y  insisting  that  the  repeal  of  the  seventh  section  by  the 

S  Geo.  IV.  c.  91,  removed  all  diflSculty,  and  left  the  gene- 

^  prohibition  in  the  10  &  11  Car.  I.  c.  3,  in  full  opera- 

^n.    But  supposing  that  the  first  part  of  the  argument 

<^uld  prevail,  of  which  I  have  already  disposed,  yet  the 

letter  point  is  without  foundation,  for  the  seventh  section 

^  the  first  Statute  is  only  made  use  of  in  order  to  shew 

^true  meaning  of  the  first  section  of  the  10  &  U  Car.  I. 

c  3,  at  the  time  it  passed ;  and  therefore  the  simple  repeal 

VOL.111.  X 
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1843.         of  the  seventh  section  in  the  first  Act,  without  any  new 

^^- — t ^ 

Wise         prohibition  applying  to  this  case,  can  have  no  bearing  upon 

Bkbesfobd.    the  question  now  before  the  Court. 

Judjfment. 

For  these  reasons,  I  am  of  opinion  that  the  case  of  Ro- 
binson V.  Wynne  was  rightly  decided,  and  that  I  am  bound 
to  follow  it. 


Decree.  Declare  the  rent-charge,  or  yearly  sum  of  229/.  3*.  4(L^ 

sterling,  created  by   the  indenture  of  the  15th  of  Ma]^^^ 
1835,  with  the  arrears  and  accruing  gales  thereof,  to  ^^^ 
well  charged  upon  the  rectory  and  vicarage  of  Inniscarcr^s^ 
situate  in  the  county  of  Cork,  in  the  pleadings  mentioned^ 
and  the  glebe  lands  and  tithe  rent-charge  payable  in  resp^wt 
of  the  same,  during  the  incumbency  of  the  Defendant,  tlie 
Rev.  William  Beresford^   and  to  have  priority  over  the 
demand  of  Mary  Newman^  the  sequestration  creditor  in  tbe 
pleadings  named.     Refer  it  to  the  Master  to  take  an  ac- 
count of  what  is  due  to  the  Plaintiff,  Thomas  WisCy  for 
arrears  of  such  rent-charge,  or  yearly  sum ;  and  let  tb^ 
Master  continue  the  said  account  up  to  the  gale  day  pre- 
ceding the  making  of  his  report.  Let  the  Plaintiffs  be  pai^ 
their  costs  incurred  in  this  cause,  in  equal  priority  with  tb-^ 
said  demand  of  the  Plaintiff,  Thomas  Wise^  and  refer  it  to  tl^® 
Master  to  tax  and  ascertain  the  same  accordingly.     Ref^^^ 
it  to  the  Master  to  take  an  account  of  what  is  due  to  Ht:^^ 
Defendant  Mary  Neurman^  on  foot  of  her  demand,  as  suc^** 
sequestration  creditor  as  aforesaid ;  and  let  the  said  Ma^^^ 
Nemman  be  paid  her  costs  in  this  cause,  in  equal  priori^^* 
with  her  said  demand,  and  refer  it  to  the  Master  to  tax  tfc=:^=^ 
same.     Let  the  receiver  appointed  in  this  cause,  by  ord*-    — ^ 
bearing  date  the  I6th  of  November,   1841,  be  continuec^^^ 
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*nd  let  8uph  receiver,  out  of  what  now  is  and  shall  hereafter        1843. 

^^ "^ ' 

^ome  to  his  hands,  in  respect  of  the  glebe  rents  and  tithe        wise 

r^nt-charge  of  the  said  rectory  and  vicarage,  be  at  liberty    bebe8fohd. 
to  pay  all  such  sums  of  money  as  the  Defendant,  the  said       £^e. 
Bishop  of  Cork,  Cloyne,  and  Ross,  shall  by  certificate 
^nder  his  hand,  from  time  to  time  direct,  for  the  purpose  of 
providing  for  the  cure  of  souls  in  the  said  rectory  and  vicar- 
Age,  and  for  the  other  ecclesiastical  outgoings  of  the  said 
benefice.  And  also  pay  the  Plaintiffs  what  shall  be  found  due 
to  the  Plaintiff  Thomas  Wise,  on  the  taking  the  said  ac- 
count, for  arrears  of  the  said  rent-charge,  or  yearly  sum  of 
229/.  7s.  4d.f  together  with  the  Plaintifi^'s  costs  in  this 
cause ;  and  let  him  from  time  to  time  pay  the  accruing 
gales  of  such  rent-charge ;   and  also  pay  to  the  Defen- 
dant, Meury  Newman,  as  such  sequestration   creditor  as 
aforesaid,  what  shall  be  found  to  be  due  to  her,  on  taking 
the  said  account  in  respect  to  her  said  demand,  and  costs  ; 
such  payment  to  be  made  according  to   the    respective 
rights  and  priorities  as  hereinbefore  declared.     And  let  the 
said  receiver  have  credit  for  all  such  payments,  on  passing 
iu8  accounts,  from  time  to  time  in  this  cause.     Let  the 
Plaintiffs  pay  the  said  Lord  Bishop  of  Cork,  Cloyne,  and 
Ross,  his  costs  in  this  cause,  and  let  the  Plaintiffs  have  the 
same  over  against  the  funds  in  this  cause. 

Reg.  Lib.  87,  fol.  73,  1843. 
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1842. 
May  27. 

1843. 
Jan,  19. 


Thb  Attorney  General  v.  The    Corporation 
Cashel,  William  Pennefathbr,  and  Others. 


In  1230,  Af.,    This  was  an  information  by  the  Attorney- Generd^ 
Caahei,  with     the  relation  of  two  citizens  of  Cashel,  agjunst  the  Corp^ 
*JeD^°Ind    ration  of  Cashel,  a  person  named  William  Pennefaike-- 

The  suit  was  instituted  for  the  pu 


S'^;'S;^  ""d  "^veral  others. 


pose  of  setting  aside  a  lease  of  the  13th  of  September 
1830,  of  some  of  the  Corporation  lands,  which  had  bea 
executed  to  Richard  Pennefather^  under  whom  the  Defer 
dant,  William  Pennefather,  derived. 

The  original  information  was  filed  on  the  20th  of  Jui& 
1832,  and  the  amended  information  on  the  10th  of  Apri 
1837,  and  it  stated,  that  the  town  and  Corporation  ^ 
Cashel  had  existed  from  time  immemorial.  That  in  tb 
year  1230,  Maurianusy  Archbishop  of  Cashel,  being  seise 
in  frankalmoign  of  the  town  of  Cashel,  under  letters  p< 
tent  of  Henry  III.,  by  charter  bearing  date  the  12th  t 
July  in  the  14th  year  of  his  reign,  with  the  consent  of  tb 
Dean  and  Chapter,  granted  to  the  Provost  and  Burgessc 
the  time,  or  the  Qf  Cashel,  and  their  successors  for  ever,  the  said  town,  ex 

manner,  in 
which  the  Cor- 
poration be- 
came seiaed  of 

the  soil: — Held,  that  inasmuch  as  the  old  right  of  pasturage  in  the  lands  of  the  Corpon 
tion  was  affected  with  a  trust  for  the  benefit  of  the  inhabitants  of  Cashel,  so  the  soil  i 
the  lands,  which  were  substituted  for  that  right,  was  bound  by  the  same  trust,  and  that  wh 
ther  the  new  right  was  acquired  by  usurpation  or  otherwise. 

A  lease  for  a  term  of  ninety*nine  years,  made  by  the  Corporation,  to  one  of  their  on 
body,  at  a  gross  undervalue,  was  set  aside  with  costs,  the  lessee  was  ordered  to  account  T 
the  rents  and  profits  since  the  date  of  the  lease,  1 830,  and  it  was  referred  to  the  Master 
approve  of  a  scheme  for  the  application  of  the  rents. 

To  prore  the  grant  of  1230,  by  Af.,  an  attested  copy  of  an  enrolment  of  a  charter  of  ci^ 
firmation  by  Roland,  a  subsequent  Archbishop  of  Cashel,  found  amongst  the  Parliament.^ 
Bolls,  in  the  Rolls'  Office,  and  which  contained  an  inspeximtu  of  the  charter  of  grant  by 
was  admitted  as  good  secondary  evidence. 


poration  of 
Cashel,  the 
town  of  Cashel; 
and  also  grant- 
ed to  the  said 
Corporation 
and  their  te- 
nants, and  all 
inhabitants  of 
the  said  town, 
free  pasture  in 
aU  his  lands, 
except  mea- 
dows. Sec.  Sub- 
sequently the 
Corporation 
became  seised 
in  fee  of  the 
soil  of  the 
lands,  orer 
which  ft'ee 
pasture  had 
been  so  grant- 
ed. There  was 
not  any  eri- 
dence  to  shew 


Statement. 
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repting  and  reserving  to  himself  the  bakery  and  shambles  ;        ^^^' 

nd   also  granted  to  the  said  Provost  and  Burgesses,  and 

beir  successors,  to  their  tenants  and  all  inhabitants  of  the 

Eud  town  and  burgagery  thereof,  free  pasture  in  all  his 

uids,  except  meadows,  corn  lands,  and  manors ;  and  also  Corporation 

uthority  to  hold  a  hundred,  and  court  baron,  reserving 

»ut  of  said  town  and  pastures,  a  chief  rent  of  nine  marks, 

md.  out  of  the  hundred  and  court  baron,  one  mark. 

Tlie  amended  information  further  stated,  that  by  char- 
ter, dated  the  19th  of  October,  1557,  Roland,  then  Arch- 
bishop of  Cashel,  having  inspected  the  charter  ofMaurianuSy 
with  the  consent  of  the  Dean  and  Chapter,  confirmed  the  said 
grant  of  Maurianus,  and  that  under  said  charters,  the  said 
Provost  and  Burgesses  were  seised  of  those  lands  and  pas- 
^rage,  in  trust  for  the  purposes  therein  expressed. 

That  by  charter  of  the  3rd  of  October,  in  the  13th  year  of 
Charles  I.,  the  inhabitants  of  Cashel  were  incorporated,  by 
the  name  of  the  Mayor,  Aldermen,  Bailiffs,  Citizens,  and 
Commons  of  the  city  of  Cashel.  That  by  another  charter 
bearing  date  the  22nd  of  June,  in  the  15th  year  of  the  same 
reign,  King  Charles,  in  consideration  of  100^.  confirmed  the 
rights  and  jurisdiction  of  the  city,  defined  its  boundaries, 
ftnd  empowered  it,  by  its  said  corporate  name,  to  acquire 
BUid  possess,  and  to  grant  and  demise,  &c.,  property  of  what 
luod  soever :  and  that  this  charter  also  granted  to  the  said 
Corporation,  in  lieu  of  its  ancient  license  to  take  lands  in 
'■mortmain  to  the  value  of  30/.  per  annum,  license  to  the  ex- 
^^t  of  50/.  per  annum.  This  charter  did  not  mention  the 
'triers  of  Maurianus  and  jRo/ane/abovementioned. 

I^he  information  then  stated,  that  in,  and  previous  to 
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1842.  the  year  1829,  the  Corporation  were  seised  of  a  large  trac 
The  of  land,  in  and  near  the  city,  part  of  the  lands  held  unde 
General  ^^^  ^^  chH,Tter  of  MaurtantiSj  and  which,  if  properly  ad 
The  ministered,  would  produce  more  than  2000/.  per  annum 
^oF  cTsh"^  ^°^  *^®  information  charged,  that  the  said  Corporatio: 
held  the  same  upon  trust  for  charitable  uses,  and  that  ac 

Statement.  ^  '^ 

cording  to  the  true  intent  and  meaning  of  the  charter  c 
JUaurianuSy  the  said  Corporation  was  bound  to  make  tfa 
said  lands  as  productive  as  possible,  and  to  apply  the  ren- 
and  profits  thereof  for  the  improvement  and  benefit  of  tl 
city  of  Cashel,  and  its  inhabitants  and  sojourners.  TL 
the  Corporation  had  not  made  said  lands  productive,  bi. 
on  the  contrary,  had  demised  the  greater  part  thereof 
members  of  their  own  body,  for  long  terms  of  years ;  ai 
that  the  entire  rental  thereof  in  1837,  only  amounted 
219/.  18*.  lOJd.,  by  reason  whereof  said  city  had  felli 
greatly  into  decay. 

The  information  stated,  that  the  said  rental 
219/.  18*.  lO^d.,  had  been  applied  to  the  payment  of  o£ 
cers,  and  the  repair  of  the  market-house  and  streets,  & 
That  a  considerable  tract  of  the  said  lands  so  granted  I 
Archbishop  Maurianus,  was  called  Cottyn,  or,  "  the  cor 
mons  of  Cashel."  That  in  1732,  a  lease  of  1264  acres 
said  Cottyn  had  been  granted  by  the  Corporation  to  R 
chard Buckworthi  for  a  term  of  ninety-nine  years,  reservin 
a  rent  of  87/.  6*.  6d.,  at  a  fine  of  200/.  That  in  the  year  182 
Mr.  Bolton,  in  whom  the  said  lease  was  then  vested,  a| 
plied  to  Richard  Pennefather,  one  of  the  Aldermen,  an 
the  Patron  and  Treasurer  of  said  Corporation,  and  offere 
10,000/.  for  a  renewal  of  said  lease,  that  this  offer  was  d( 
clined,  and  that  thereupon  Mr.  Bolton's  agent  intimated  thfl 
a  considerably  larger  sum  would  be  given,  but  that  Pennt 
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Jaih^r  broke  off  the  negotiation.     That  in  1829,  when  the        1842. 

said    lease  was  within  one  year  of  its  expiration,  the  said        xhe 

Alderman  Pennefather  purchased  Bolton's  interest  for  the  ^^^^^ 

sun     of  2500/;  Bolton's  rental,  arising  from  subleases,  at         J'' 

tha^     time  being:  1550/.  per  annum,  and  considerable  ar-  Cobporatiom 
^  ^  ofCashel. 

rears  being  due  to  him.  

StattitMnt. 

X'lie  information  then  stated,  that  on  the  29th  of  June, 
18SO,  without  any  inquiry  upon  the  subject,  an  order  was 
nuM^e  at  a  board  of  Aldermen,  that  a  new  lease  of  said 
lands,  together  with  an  additional  parcel,  should  be  made 
to  the  said  Richard  Pennefather  for  a  term  of  ninety-nine 
years,  at  a  rent  of  93/.  1  \s.  9d.      That  said  Richard  Pen- 
^fixther  was  present  at  the  board,  when  said  order  was 
inade,  and  that  it  was  his  duty,  as  Treasurer,  to  have  in- 
formed the  Corporation  of  the  true  value   of  said  lands. 
That  all  the  other  aldermen  of  Cashcl,  at  the  time  this 
order  was  made,  were  nearly  connected  with  Richard  Pen- 
^Jather,  either  by  consanguinity  or  affinity,  and  that  pur- 
suant to  said  order,  a  lease  dated  the  13th  of  September, 
1830,  was  duly  executed  to  the  said  Richard  Pennefather^ 
^d  that  no  fine  was  paid. 

The  information  then  stated,  as  evidence  that  the  said 
lease  was  a  breach  of  trust  on  the  part  of  the  Corporation, 
the  oath  of  office  which  the  charter  of  the  13th  of  Charles 
I*  prescribed  should  be  taken  by  the  Mayor.  This  oath 
contained  the  following  clause  :  "  You  shall  procure  such 
^Dgs  to  be  done,  as  may  honestly  and  justly  be  to  the 
profit  and  commodity  of  this  city  and  corporation ;  you 
''^  not  consent  to  pass  any  estate  of  inheritance  in  mort- 
S%e,  or  otherwise,  in  the  common  lands  ofCashel,  called  the 
^ttyn,  or  any  part  or  parcel  of  the  same  whatsoever,  dur- 
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'Q^^'        ingyour  office,  and  you  shall  not  give  any  way,  nor  consei 

The         that  any  assignment  shall  be  made  of  or  for  any  rent,  thf 

Gerxbal'     "O^  IS)  or  hereafter  shall  be,  issuing  out  of  the  said  Cotty 

The         ^^  ^^y  P^^  thereof,  unto  any  manner  of  person  or  person 

CoBPOEATioH  whatsoever,  for  longer  time  than  one  year,  unless  it  be  fo 

the  redemption  or  acquittal  of  some  part  of  the  lands  tha 

be  in  mortgage  from  this  city.'* 


The  information  then  stated,  that  Alderman  Pennefathm 
died  in  the  year  1831,  having  bequeathed  his  interest  ^ 
said  lease  to  his  son,  the  Defendant,  William  Pennefathm 
who,  at  the  time  the  lease  was  granted,  was  Mayor 
Cashel,  and  had  himself  executed  the  lease  as  a  grantis 
party,  representing  the  Corporation.  The  informatia 
prayed,  that  the  said  lease  of  the  13th  of  September,  18S' 
might  be  declared  fraudulent  and  void,  and  contrary  to  tl 
trusts  reposed  in  the  Corporation. 

The  Defendant,  William  Pennefather^  having,  by  fc 
answer,  stated  a  settlement  of  1835,  affecting  the  said  leas^ 
a  further  amended  information  was  filed  on  the  30th 
January,  1838,  bringing  before  the  Court  the  parties  ii 
terested  under  that  settlement. 

The  Defendant,  William  PennefiUher^  by  his  answ^ 
stated  that  he  did  not  believe  that  the  Corporation  of  Cash« 
ever  took  any  estate  in  the  lands  in  question  under  or  b 
virtue  of  the  said  charter  of  Maurianus  ;  that  if  such  chai 
ter  ever  existed,  it  was  a  mere  device  to  give  colour  t 
usurpation  by  the  Archbishop  over  the  town  of  Cashel ;  ani 
that  from  time  immemorial,  prior  to  the  date  of  the  saL 
alleged  charter,  the  city  of  Cashel  was  seised  in  absoluti 
dominion,  unfettered  by  any  trust,  of  the  lands  mentions 
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in  said  charter.     The  said  Defendant  further  stated,  that        1B42. 


Y-" 


no  part  of  the  rent  purporting  to  be  reserved  by  the  alleged         the 

charter  was  ever  paid  by  the  city  of  Cashel ;  and  that  the      GEHMAr 

Corporation  did  not  claim  title  under  or  in  any  way  accept         ^^^ 

tfcc  charter  of  Roland  abovementioned.     The  answer  then  Cobporatioh 

OP  Cashel. 


Stated  a  charter  of  the  10th  of  February,  1586,  by  which 
Queen  Elizabeth  gp*anted  to  the  corporation  of  Cashel  the 
power  of  acquiring  lands  to  the  value  of  30/.  per  annum, 
i^ctwithstanding  the  Statutes  of  Mortmain,  and  alleged  that 
^liis  was  the  license  mentioned  in  the  charter  of  Charles. 
The  answer  then  denied  that  the  Cottyn  was  part  of  the 
lands,  the  pasturage  of  which  was  g^nted  by  the  charter  of 
IMaurianus.  The  statements  of  the  bill  relative  to  the 
▼aloe  of  the  land,  and  the  granting  of  the  lease  to  Richard 
JPennefiUhery  and  his  connexion  with  and  influence  over 
the  Corporation  were  not  controverted,  but  the  Defendant 
alleged  that  the  rent  reserved  by  that  lease  was  quite  suffi- 
<^>ent  for  all  corporate  purposes. 

The  charter  by  which  Henry  the  Third  granted  the  town 

^f  Cashel  to  Maurianus^  as  recited  in  an  indictment  on  the 

^lea  Roll  of  the  21st  of  Edward  III.,  was  read  in  these 

^^^1118 :  "  Henry,  &c.     Know  ye  that  we,  &c.  have  remit- 

^^d    and  quitted  claim,  for  us  and  our  heirs  for  ever,  to 

^^ather  Maurianus,  Archbishop  of  Cashel,  and  his  succes- 

^^^1^,  the  contention  and  claim  which  we  had  moved  against 

^**«  said  Archbishop  upon  the  new  town  of  Cashel  :  and 

^^^    have  granted  the  same  town,  with  its  appurtenances, 

^^ixeeforth  of  us  and  our  heirs,  to  hold  to  the  said  Arch- 

^^^liop  and  his  successors  in  free,  pure,  and  perpetual  alms, 

^'^^^  from  all  exaction  and  secular  service,"  &c. 

On  the  part  of  the  relators  it  was  then  proposed  to  read, 


SiaUment, 
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1842. 

^ » ' 

The 

Attobmet- 

Geebsal 

V. 

Thb 

cobpobatioe 

OP  Casbel. 


as  evidence  of  the  grant  by  MawriaHua^  an  attested  copy  ^isf 
an  enrolment  of  the  charter  of  Archbishop  Roland^  whic^li 
contained  an  Inspeximus  of  that  grant,  and  was  discover^^d 
amongst  the  parliamentary  Rolls.  The  proper  search  ^^s 
were  proved  to  have  been  made  for  the  original,  whic^^h 
could  not  be  found. 


^ 


Argument,         Mr.  Serjeant  fVarren  and  Mr.  Moore  against  the  adok  £.8- 
sion  of  the  evidence. 

This  instrument  is  not  a  grant  from  the  Crown.     It  is  a 
mere  accidental  circumstance  that  it  was  found  among  ^e 
parliamentary  Rolls,  which  can  therefore  give  the  docu- 
ment no  authority.     The  instrument  was  not  capable   of 
actual  enrolment,  for  there  is  no  difference  between  the 
grant  of  an  Archbishop^  with  the  consent  of  his  Dean  and 
Chapter,  and  the  grant  of  a  private  individual.     There   is 
neither  Act  of  Parliament  nor  rule  of  law  as  to  the  enrol- 
ment of  private  deeds  :  the  enrolment  is  therefore  a  m^'re 
copy,  and  the  copy  of  a  copy  is  never  evidence.     But  ^1^^ 
original  itself  could  not  be  evidence  against  the  Defect  ^ 
ants;  it  is  a  mere  recital  by  an  individual,  without  autl^^^ 
rity  to  make  such  recital,  and  not  binding  upon  perso^'^^* 
who  claim  adversely.     The  document  is  offered  to  shtj^^ 
that  the  Corporation  took  the  property  subject  to  a  tru^^--^* ' 
but  there  is  no  evidence  to  connect  Mcmriantts  with  tt-^*^^ 
grant  to  the  Corporation :  no  payment  of  rent  has  be^ 
proved,  and  the  document  does  not  come  out  of  the  prop*^^^^ 
custody.  Co.Ltt.{a);  12EHz.c.2;  Gilbert  on  Emdence{b^^^ 
LadyHolcroft  y.Smith{c);   Tinkler  v.  JValpole(d);  LaX^^^ 
cum  V.  Lovell{e). 


(a)  225,  (6). 
(6)  Page  86. 
(c)  Freem.  259. 


{d)  14  Bait,  231. 
(«f)  6  Carr.  &  P.  487. 
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The  Atiomey^Generaly  and  Mr.  Serjeant  Gr^^n^,  con-        1842. 


tra. 


Tbb 

Attobmst- 

Gehebal 

o. 

Thb 


Thb  Lord  Chancellor  :—  Cobpobatioh 

OP  Casbxl. 


I  shall  reserve  this  point,  admitting  the  document  in 

^  Science  de  bene  esse,     I  should  have  thought,  however, 

^Jbere  was  not  any  great  difficulty  in  the  question.     There 

>^  clear  evidence  that  Archbishop  Maurianus  had  the  soil 

<of  the  city  vested  in  him;  and  then  this  instrument,  exe- 

<^tited  by  Archbishop  Roland^  of  which  the  enrolment  is 

lodged  in  the  Rolls'  Office,  is  offered  in  evidence.     This 

document  purports  to  be  a  confirmation  of  a  grant  from 

.Bdaurianusj  of  which  it    contains    an  Inspeximus ;  from 

tlie  Inspeximus   it  appears    that    this    grant    was   from 

JUawianuSy  of  the  soil  of  the  city,  and  of  a  certain  right  of 

pasture.     The  Archbishop,  his  successor,  by  an  instrument 

upon  record,  confirms  the  grant  of  his  predecessor,  with 

the  same  reservations  as  in  the  original  grant,  and  amongst 

o^ers,  one  of  a  rent  of  nine  marks  per  annum,  which,  it  is 

^eged,  has  never  been  paid.     It  is  contended,  that  this 

^oes  not  constitute  legal  evidence  of  the  grant  from  Mau- 

'"•^o*.     The  proper  searches,  however,  for  the  original 

^f  tliat  grant  have  been  proved,  and  the  question  is,  whe- 

^her  a  grant  by  one  Archbishop,  reciting  a  grant  by  his 

Predecessor,  which  he  confirms,  is  evidence  of  that  grant? 

-^be  whole  fee  was  in  Maurianus ;  the  grant  could  not 

*^  v-e  been  made  without  the  concurrence  of  the  Dean  and 

^^apter;  their  consent  is  alleged,  and  the  proper  solemni- 

^'^»  are  stated.     1  am  disposed  to  think  that  this  is  good 

*^^^ondary  evidence  of  the  predecessor's  grant.     If  the  ori- 

E^^^al  oi  Rolands  charter  was  here,  1  should  consider  it 

B^^od  evidence  of  the  former  charter. 


Judgment, 


Jud^Mmt, 
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1842.  But  then,  it  is  said,  this  enrolment  is  not  itself  admisubU 

as  evidence  of  the  second  charter.  No  doubt,  strict] 
speaking,  it  is  not  evidence  as  a  record ;  but  when  the  ic 
mense  power  of  Archbishops  in  ancient  times  is  considere 
no  one  can  feel  surprised  at  the  place  in  which  it  is  foun^ 
and  although  the  Rolls'  Office  is  not  the  proper  custodi 
still  the  instrument  is  not  the  worse  for  being  found  thei 
A  draft  of  a  deed,  even  instructions  for  the  preparation  oi 
deed,  may  be  received  as  secondary  evidence  of  the  contei: 
of  that  deed.  I  think  this  enrolment,  which  was  deposit 
centuries  ago  in  a  place  of  security,  where  there  was 
officer,  whose  especial  duty  it  was  to  take  care  of  documei 
lodged  in  the  office,  is  proper  secondary  evidence. 

But  a  third  difficulty  has  been  suggested  to  my  recepti 
of  this  evidence,  namely,  that  if  the  deed  itself  was  hei 
it  would  be  inadmissible  in  evidence,  as  against  the  Defc 
dants,  because  no  connexion  is  shewn  to  have  existed  I 
tween  this  g^ant  and  the  Corporation ;  that  there  is  not  a 
proof  that  the  deed  was  ever  acted  on  by  the  Corporatio 
and  that  it  is  now  tendered  in  evidence  against  an  adv^- 
party,  who  altogether  denies  claim  under  it.  But  h.' 
does  this  matter  really  stand  ?  The  soil  of  the  city  is  c3 
tinctly  proved  to  have  been  vested  in  Maurianus  ;  the  ^ 
ject  of  the  party  is  to  shew  how  the  property  passed  into  M 
hands  of  the  Corporation,  out  of  the  Archbishop.  The  p^ 
ties  claiming  under  the  Corporation  do  not  pretend  to  ^ 
plain  the  matter ;  they  merely  say,  we  claim  the  properCl 
not  under  the  Archbishop's  grant.  Is  there  then  nothing 
connect  the  Defendants  with  that  deed  ?  It  is  true  that  r 
payment  of  rent  under  it  has  been  proved,  but  the  propertJ 
which  was  in  the  Archbishop  is  now  found  vested  in  t^ 
Defendants;  they  can  only  have  got  it  through  the  Ar^ 
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Uihop.    If,  tberefore,  tbere  is  secondary  evidence  of  a 
grant  by  the  Archbishop,  must  I  not  connect  the  Defen- 
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Ju^^pMHt', 


Ths 
Attosvst- 

dints  with  that  grant?     It  is  the  only  title  which  has  been      Gemebal 
produced.  The 

COBPOBATXON 

OP  Casbbl. 

Bat  the  case  does  not  rest  there ;  the  grant  by  Boland 
appears  to  have  been  produced  at  a  trial,  and  acted  upon 
by  a  verdict.  And  then  there  is  the  oath  of  the  Mayor, 
not  to  alienate  this  property,  which  is  described  precisely 
18  in  the  original  grant.  In  the  case  of  Lancum  v. 
LoveU{a)^  the  grant  wasjronif  and  not,  as  here,  to  a  Cor- 
poration. 


In  stating  these  considerations,  I  have  satisfied  my  own 
flund  upon  the  point.  I  now  entertain  no  doubt,  and  admit 
^  evidence  absolutely. 


The  part  of  this  Inspeontnus  which  related  to  the  grant  statememt. 
^  pasture  was  in  the  following  terms :  <^  Likewise,  we 
have  also  given,  &c.  to  the  said  Provost  and  Burgesses  who 
i^ow  are,  and  who  for  the  time  shall  be,  for  ever,  free  pas- 
(iire  for  all  and  every  of  the  animals  of  them  and  their 
tenants  whomsoever,  and  of  all  persons  inhabiting  and  so- 
journing in  the  said  town  and  the  burgage  thereof,  in  all 
OUT  lands,  except  meadows,  standing  com  lands,  and  ma- 
nors:" the  charter  did  not  grant  any  land  except  the  soil 
^f  the  city  itself. 

The  charter  of  the  15th  of  Charles  I.  was  also  read. 
'^  addition  to  the  contents  already  mentioned,  as  stated  in 


(a)  6  Carp.  &  P.  437. 
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1842.  the  information,  this  charter  contained  g^rants  of  cer 

The  privileges  to  hold  courts  leet  and  courts  baron,  and  var 

GENsiur  ^^  ^"^^  markets,  and  declared  that  the  mayor,  aldern 

^••^  &c.  and  their  successors  should  "  have  and  perceiv* 

^i^oi*t"^"  their  own  proper  use  all  and  singular  perquisites,  pn 

commodities  and  emoluments,  tolls,  customs,  and  c 


or  Gashil. 
Siaiemtni, 


profits,  &c.  issuing,  &c«  out  of  or  in  such  fairs  and  cou 


Some  extracts  from  the  books  of  the  Corporation ' 
also  read  in  evidence,  to  shew  the  application  of  the  f 
of  the  Corporation,  until  the  year  1741,  to  the  benefit  a 
town  of  Cashel.  The  latest  entry,  which  was  in  the 
1741,  was  of  a  f(^e  of  10/.  paid  to  a  physician  for  atten 
the  sick  poor  of  Cashel. 

No  evidence  was  offered  of  payment  at  any  period  o 
rents  reserved  in  the  charter  of  Archbishop  Mauric 
An  extract  from  The  Down  Survey  was  read, 
which  it  appeared  that  at  the  time  that  survey  was  n 
the  Cottyn  was  common  land;  and  also  some  old  L 
were  put  in,  which  shewed  the  practice  of  the  Corpora 
to  let  their  land  for  long  terms  of  years  at  nominal  rei 


AtyumefU,  The  Attorney- General^  Mr.  Serjeant  Greene^  Mr. 

nahatij  and  Mr.  Hanna,  for  the  information. 


This  lease  is  fraudulent,  for  it  was  made  at  a  gross  ui 
value,  and  the  lessors  were  mere  trustees,  being  seis^ 
the  demised  premises  for  the  benefit  of  the  cidzei 
Cashel,  upon  the  trusts  expressed  in  the  charter  of  Mi 
anus,  A  clear  title  cannot  be  shewn  by  any  party,  1 
strong  presumption,  in  the  absence  of  all  proof,  arises. 


ArgummU, 
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tlie  Corporation  derive  under  the  charter  of  Maurianus.        1842. 
Tbe  rent  reserved  by  that  instrument  has  certainly  not        trs 
been  rendered  for  a  long  period ;  after  such  a  lapse  of  time,      genbbal" 
tliis  discontinuance  of  payment  must  be  attributed  to  a        .p^'^ 
€S«oFeyance  of  the  land  itself,  for  the  pasturage  of  which,  CoapoBAxioii 
^^iiile  the  land  was  the  property  of  another,  the  rent  was 
x-eserved.     Now  as  the  Corporation,  beyond  all  question, 
^^^ere  fettered  with  a  trust  for  the  inhabitants  of  Cashel,  in 
^eir  seisin  of  the  right  of  pasturage,  so  when  for  that 
nght  the  lands  themselves  were  substituted,  it  must  be 
presumed  that  a  new  but  similar  trust  was  also  substituted. 
The  oath  of  office  prescribed  to  the  Mayor  by  the  charter 
of  Charles  I.  fortifies  this  presumption.     It  is  true,  this 
lease  is  not  an  alienation  of  the  inheritance;  but  will  a 
Court  of  Equity  allow  such  an  evasion?     The  Crown 
^roold  never  have  imposed  such  an  oath,  had  there  not 
been  a  trust. 

As  to  the  parties  interested  under  the  settlement  of  1835, 
tbat  settlement  was  executed  pendente  litey  and  fViUiam 
-f^emefather  was  a  party  to  the  entire  transaction. 

Mr.  Serjeant  Warren^  Mr.  Moore,  Mr.  Brewster ,  Mr. 
-^^ickson,  and  Mr.  Mamergh,  for  the  Defendant,  William 
-^^^enntfather. 

The  question  is  simply  whether  the  lands  comprised  in 
^i^e  lease  of  1830  were  affected  with  a  trust  in  the  hands  of 
^^^=ie  Corporation.  The  information  describes  the  Corpora- 
tion as  existing  from  time  immemorial:  it  is  submitted 
^^:iat  their  seisin  of  Cottyn  was  coeval,  and  must  also  be 
^^aferred  to  time  immemorial.  No  land,  except  the  soil  of 
^^^edty,  was  comprised  either  in  the  grant  of  Henry  III. 
^o  Maurianus,  or  that  of  Maurianus  to  the  Corporation. 
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There  is  no  evidence  whatsoever  to  shew  that  the  Cottyn 
was  ever  the  property  of  the  Archbishop:  there  is  noim«, 


Thb 

^Gmkbal*     ^^^^  ^^  ^^  ^^^  ^°^  ^^^^  which  he  granted,  or  assumed   Co 

V. 

The 


grant,  a  right  of  commonage ;  every  presumption  is  ilie 
other  way.  These  have  been  ever,  as  it  appears  from 
The  Down  Survey,  open   and  common   lands;   and  tlie 


Co^BATioM  other  way.     These  have  been  ever,  as  it  appears  from 


exception  in  Maurianus'  grant  of  corn  lands   and 

dows  (which  are  not  found  upon  commons)  shews  clearly 

that  the  land,  over  which  this  right  of  pasturage  was  grranted, 

did  not  comprise  the  Cottyn;   SheppardFs  TouchsianeQay.     ie  ground 


;  n?rtainj 

odi  are 
:^^^pe^ty 

LtC:  of  its 
oischari 
a  « this 

LiSOB  of 

aioQ  in  < 
oz^T  esta 


The  rents,    in   respect  of  the  pasturage  and  the  hun- 
dred, were  reserved  distinctly.     How  is  the  non-payment 
of  the  one  mark  accounted  for  ?     Is  it  to  be  necessarily 
assumed,  from  the  entries  of  expenditure  read  £rom  the 
corporation-book,  that  that  expenditure  was  made  by  com- 
pulsion ?    The  oath  contains  two  prohibitions ;  the  first  not 
to  alien  the  inheritance.  It  is  very  questionable  whether  this 
restriction  bound  the  Corporation  in  point  of  law,  Suilan^^ 
ca8e{b).  The  King  cannot  make  a  gift  of  property  to  be  hel<l 
without  a  power  of  alienation.    The  second  prohibition  vr38 
not  to  assign  rents  then  or  thereafter  issuing  out  of  tk^ 
Cottyn :  the  oath,  therefore,  assumed  that  the  Corporati^*^ 
might  demise  the  land.    The  tolls  are  granted  to  the  prop^^^ 
use  of  the  Corporation.     Is  it  not  more  probable  that  tl'  ^ 
Crown  would  clothe  with  a  trust  this  new  grant,  rath^^ 
than  the  land  already  the  property  of  the  corporation  ? 

[The  Lord  Chancellor:— Suppose  the  lands  wered 
rived  from  some  other  source,  unfettered  with  any  trust,  an 
that  the  Corporation  accepted  this  charter  of  Charles, 
it  be  argued  that  the  restrictions  of  the  oath  are  not  binding? 


jcporatioi 
pmarthe 
utcan  \>* 
I  Corpor. 

Mi.  i>^ 


(a;  PageOG. 


(6)  10  Rep.  23  (a). 


y 
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It  certainly  cannot;  but  the  construction  and  effect  of         1B42. 


v 


ArgumaU. 


tlie  oath  are  relied  on.     Its  object  was  the  preservation  of        the 
tbe  property  of  the  Corporation  in  the  Corporation,  for  the      gehehal* 
benefit  of  its  own  members.   If  a  trust  existed  antecedently         .p^'^ 
to  this  charter,  cui  bono  the  oath  ?     Would  not  the  strong  ^^^^mu 
arm  of  this  Court  be  a  far  more  effectual  restraint  than  the 
sanction  of  a  mere  oath  ?     Although  this  Court  has  juris- 
diction in  cases  of  trust  and  charity,  yet,  unless  a  trust  is 
clearly  established,  this  Court  cannot  interfere  merely  on 
the  ground  of  a  misapplication  of  their  own  funds  by  the 
Corporation ;  The  Attorney^  General  v.  The  Corporation  of 
Cwmarthen{a).     Here,  if  there  be  not  a  trust,  the  utmost 
^l^cU  can  be  said  of  the  lease  is,  that  it  was  a  misapplication 
^f    Corporation  property.     The  Mayor  of  Colchester  v. 
^€HDten{b)  is  to  the  same  effect. 

Mr.  Doheny  and  Mr.  Hughes,  for  other  parties. 

Mr.  Monahan  in  reply. 


BT'hb  Lord  Chancellor  : —  May  27. 

This  case  has  been  fully  argued,  but  I  do  not  mean  to  judgment. 
I^spose  finally  of  it  at  present.  It  may  be  a  question  of 
^^ttme  difficulty  to  determine  whether  this  property  was 
^t)mprised  in  the  grant  from  Archbishop  Maurianus  to  the 
^!!orporation  of  Cashel ;  but  looking  at  the  original  grant 
^rom  the  Crown  to  Maurianus,  I  do  not  know  that  I  may 
^ot  suppose  that  the  commons,  which  probably  were  of 
inconsiderable  value  at  the  time,  were  included  in  it.  It 
^ght  not  be  difficult  to  hold,  that  under  the  grant  of  the 


308  CASES  IN  CHANCERY. 

1842.        <<town  with  its  appurtenances,"   these  eammons,  which 

Ths         immediately  adjoined  the  town,  would  pass.     But,  how- 
Gehsbal'    ^^^^  ^he  Archbishop  may  have  acquired  lands  in  this  place^ 

f^^         it  is  clearly  proved  that  he  granted  the  town  to  the  Corpc^^ 
^F  oTsHiBL*  ^^^^^9  *"^  ^so  fr^  pasturage  over  all  his  lands.     I  thiiC*% 

■— -         the  fair  construction  of  this  is,  what  has  been  suggeste^:}^ 
that  the  Corporation  were  to  enjoy  free  pasturage  over  ^ij] 
his  lands,  which  jfrom  time  to  time  should  remain  in  psi^. 
turage,  but  that  the  Archbishop  was  not  to  be  restricted  in 
treating  the  lands  as  he  chose.     The  proofs  which  have 
been  read  do  not  shew  what  the  lands  were,  over  which 
this  right  of  pasturage  was  to  be  enjoyed,  or  that  this  rig'bt 
was  ever  enjoyed.     There  is  not  any  positive  proof  that 
the  lands  in  question  did  in  &ct  ever  belong  to  the  9be ; 
neither  is  there  any  proof  of  payment  of  the  reserved 
rents,  of  the  one  mark,  or  of  the  nine  marks ;  but  the  in- 
ference attempted  to  be  drawn  from  the  want  of  proof  of 
such  payment  is  clearly  carried  too  far,  for  there  is  pro- 
perty, which  the  Corporation  at  present  enjoys,  for  instance, 
the  franchise,  &c.,  in  respect  of  which  rents  were  also  re- 
served, yet  it  does  not  appear  that  those  rents  have  ever 
been  paid.     This  observation,  therefore,  removes  the  effect 
of  the  argument  derived  from  the  circumstance  of  the  not^" 
payment  of  rent. 

By  the  Down  Survey,  which  was  made  in  1666,  it  9^^ 
pears  that  these  lands  were  then  called  the  Commons  ^ 
Cashel,  and  also  by  an  Irish  name,  which,  as  it  has  be^^' 
explained  to  me,  means  Commons.  Now  this  goes  ^ 
prove  that  this  was  common  land,  and  as  we  all  know  h<^^ 
lands  became  common,  it  is  not  probable  that  any  oth^-"^ 
person  than  the  Crown  or  the  Archbishop,  or  some  oth^  ^ 
great  lord,  could  have  had  the  soil  of  these  lands ;  and    -^ 
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no  other  person  seems  to  have  intervened  here,  there  is  a        ^^^'    ^ 
itroDg  presumption  that  these  lands  belonged  to  the  lord         Thb 

Attobmbt- 

of  the  soil  of  the  town,  at  the  gates  of  which  they  lay.      Gbneral 
Now  before  the  charter  of  Charles,  the  Corporation  were  in         thi 
possession  of  the  commons  of  Cashel.     It  is  then  said,  and    ^,  casbxi*. 
vithsome  appearance  of  reason,  that  the  Corporation  being      j^^fUmunt. 
fouad  in  possession  of  the  land  as  their  own  soil,  and  hav- 
ing had  pasturage  granted  to  them  over  the  lands  adjoining 
the  town,  it  must  be  considered  as  pasturage,  which  would 
be  usefid  to  the  inhabitants  of  the  town,  and  that  in  the 
Absence  of  evidence  of  any  other  property  being  enjoyed 
by  the  Corporation,  it  must  be  presumed  that  these  com- 
laons  were  the  property,  the  right  of  pasturage  over  which 
"^as  granted  by  the  Archbishop.     Supposing  then  the  fetir 
presumption  to  be,  that  the  lands  in  question  in  this  cause 
iue  those,  over  which  the  right  of  pasturage  was  granted, 
^at  is  the  rule  of  law  ?     Clearly  this,  that  if  a  trust  at- 
tached to  the  right  of  pasturage  in  the  hands  of  the  Corpo- 
ration, in  lieu  of  which  right  the  soil  of  the  lands  has  in 
Some  manner  be«i  substituted,  those,  who  would  have  been 
entitled  to  participate  in  the  benefit  of  the  former  trust, 
^iU  now  be  entitled  to  share  in  the  advantages  of  that,  which 
^^^y  by  sobstituticHi,  become  liable  to  the  trust.     For  what 
^  the  right  of  pasturage  over  certain  lands  ?     It  is  the 
'^ght  of  eating,  by  the  mouths  of  your  cattle,  the  produce 
^  those  lands ;  the  gift  of  the  land  itself  merely  confers  an 
^^tional  and  more  extended  right  over  the  same  soil, 
^ich  must  be  bound  by  the  original  trust.     It  is  the  same 
^^^g  if  the  right  to  the  lands  was  acquired  by  usurpation. 
^  cases  of  encroachments  made  by  tenants,  the  point  has 
"®^n  decided  different  ways  by  different  Judges.     But  I 
believe  the  better  opinion  to  be,  that  if  a  tenant  commits 
^  encroachment,  the  landlord,  on  the  expiration  of  the 

y2 
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1842.        term,  will  be  entitled  to  the  benefit  of  the  encroachme 


T- 


Trb  It  is  certainly  a  strong  measure  to  make  the  iandlorc 

Obnebal*  trespasser  by  the  act  of  his  tenant ;  but  such,  I  appreher 

^^'^  is  the  law.     This  principle,  by  analogy,  supports  my  vi< 

CoBPOBATioH  of  the  ]^^  ^{  this  ^agg^ 
OF  Cashbl. 


Judprnent. 


B.ut  the  case  does  not  stop  here.  By  the  charter 
Charles,  grants  were  made  of  fairs,  markets,  &c.,  to  the  C 
poration,  expressly  for  their  own  absolute  use ;  but  certj 
restrictions  were  imposed,  as  to  the  mode  of  dealing  with  t 
commons.  It  was  suggested,  that  there  was  no  power 
require  this  oath  ;  but  Mr.  Serjeant  fVarren  admitte 
with  that  candour,  which  is  always  creditable  to  the  coai 
sel,  and  never  injurious  to  the  client,  that  acceptance  < 
this  charter  rendered  binding  upon  the  Corporation  tl] 
restriction  of  the  oath,  which  it  imposed.  But  then  it  m 
said,,  that  the  object  of  this  oath  was  the  benefit  of  the  meir 
bers  of  the  Corporation  inter  se,  and  that  as  the  Attornei 
General  had  no  right  to  pry  into  the  affairs  of  the  Corp( 
ration,  unless  some  trust  attached  to  its  property,  the  Coui 
could  not  interfere  on  this  information.  But  looking  i 
the  terms  of  this  oath,  and  particularly  in  connexion  wit 
the  frame  of  the  charter,  how  can  it  be  alleged  that  i 
object  was  to  prevent  alienation,  merely  with  a  view  to  tl 
benefit  of  the  Corporation  itself?  If  this  had  been  tl 
intention  of  the  Crown,  might  we  not  have  expected 
find  the  restriction  annexed  to  the  property — the  tolls  a 
customs — which  the  Crown  itself  was  granting  ?  1 
charter  assumes  this  singular  shape,  that  whilst  the  Crov 
for  the  first  time,  grants  the  tolls  and  customs,  and  mig 
therefore,  have  imposed  any  restriction  it  thought  proj 
on  the  mode  of  enjoyment  of  them,  it  yet  places  the  resti 
tions  on  the  mode  of  dealing  with  the  commons,  of  which  I 
Corporation  were  then  in  possession.     It  is  true,  there 


Judgmemt, 
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not  upon  the  face  of  the  charter  a  word  pointing  expressly         ^^^- 
to  a  trust.     On  the  other  hand,  what  is  the  meaning  of  the         Thb 

1    o  ^r  1      II  r.     1  AtTOBHET- 

oath  ?    **  You  shall  not  consent  to  pass  any  estate  of  mhe-      gbmbral 
ritance  in  mortgage,  or  otherwise,  in  the  common  lands  of        j^^^ 
Gashel,  called  Cottyn."     This  is  a  clear  prohibition  against  ^^''"^"trr 
any  alienation  of  the  lands  themselves.     The  oath  then 
proceeds :  '<  You  shall  not  give  any  way,  nor  consent  that 
any  assignment  shall  be  made  of  or  for  any  rent,  that  now 
is,  or  hereafter  shall  be,  issuing  out  of  the  said  Cottyn."    It 
is  difficult  to  imagine  a  prohibition  more  clear,  or  more 
filringent,  against  any  alienation  of  the  beneficial  interest 
in  this  property.     It  says,  you  are  neither  to  alien  the 
inheritance,  nor  any  rent  issuing  out  of  the  land.     A  re- 
striction might  be  expressed  in  larger  words,  such  as  a  con- 
veyancer would  probably  use ;  but  you  could  not  frame  any 
thing  more  explicit,  or  more  stringent.     What  sense  am  I 
then  to  attach  to  this  oath  ?     Why  was  it  annexed  to  the 
mode  of  dealing  with  the  commons  ?     Why  was  it  not  an- 
nexed to  the  new  grrant  of  the  franchise?    What  could  have 
been  the  reason  of  this  distinction,  unless  it  were,  that  there 
was  an  already  existing  liability  affecting  the  lands,  the 
former  property  of  the  Corporation  ?     The  meaning  seems 
to  be  this ;  as  to  the  new  grant,  the  Crown  did  not  wish  to 
impose  any  restriction,  but  the  Crown  did  mean  to  impose 
&Q  oath  to  perform  the  corporate  duties ;  not  only  the  gene- 
^  duties,  as  members  of  a  Corporation,  but  also  those, 
which  related  to  the  lands  intrusted  to  their  care.     Counsel 
^^e  not  attempted  to  explain  the  use  of  this  oath,  unless 
^ere  was  an  antecedent  trust.     There  is  nothing  to  repel 
^^  presumption  ;  therefore,  if  there  was  nothing  more  in 
^^  case,  and  I  were  to  act  the  part  both  of  Judge  and  jury, 
^^ghing  the  facts  upon  my  oath,  and.  applying  to  those 
^^^  the  law,  I  should,  upon  the  evidence  which  has  been 
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B42.       offered,  be  of  opinion  that  the  land,  by  way  of  tabstitntioD, 


Thb  was  bound  by  a  trust. 

rOBVBT- 


■HBBAI. 

«. 

Trb 

APOBATtOW 
r  CAfBXIi. 


But  there  is  no  eridence  to  shew  that  this  knd  ever 
longed  to  Archbishop  Maurianus ;  it  rests  wholly  vpc^a 
presumption :  neither  is  there  any  statement  of  what  tftae 
amount  of  the  property  of  the  Corporation  was,  or  how  it  iv^as 
disposed  of,  for  what  purposes,  at  any  given  period.  What 
I  am  disposed  to  do  is  this,  if  the  Defendants  desire  it,  I  wrill 
direct  an  issue  to  inquire,  whether  the  lands  called  the  oom- 
mons  of  Cashel  were  the  lands,  over  which  the  riglit  of 
pasturage  was  granted.  I  do  not  press  the  Defendants  to 
take  this  issue ;  and  their  counsel  should  be  aware  of  what* 
upon  the  return  of  the  inquiry,  my  ultimate  decision  would 
probably  be.  If  the  issue  is  found  in  fisivour  of  the  Defiers* 
dants,  they  will  then  have  only  to  deal  with  the  difficalti«9a 
arising  from  the  charter  of  Charles  the  First ;  but  if  tb^ 
issue  is  found  the  other  way,  there  will  be  at  once  a  decree 
against  them.  Supposing  the  lands  not  to  have  been  tb« 
lands  of  the  Archbishop,  the  question  will  then  arise,  wb^-* 
ther  the  charter  of  Charles  did  not  bind  them  with  Bom^' 
thing  in  the  nature  of  a  charitable  trust,  which  the  oa^'^ 
did  not  define,  because  it  previously  existed. 


Theca 
sv,  anc 
kperiw 
beted  s 
oft 


Upon  the  last  point  in  the  case,  it  is  scarcely  neoessaO^ 
to  observe,  that  if  the  lands  were  affected  by  a  charital>^^ 
trust,  this  lease  must  be  set  aside.     The  right  of  the  n^i^ 
cannot  rest  upon  a  better  foundation  than  that  of  her  hs^s^ 
band,  for  the  settlement,  by  which  the  jointure  ' 
upon  these  lands,  was  made  pendente  lite. 


The  Defendants  elected  to  take  an  issue,  whidi 
accordingly  directed. 
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A  feigned  action  was  thereupon  brought  in  the  Court         ^^^' 
of  Common  Pleas,  and  two  issues  were  raised ;  the  first,        Tbb 
whether  the  lands  mentioned  in  the  pleadings,  and  com-     genekai* 
prised  in  the  lease  of  the  13th  of  September,  1830,  were        xhb 
those,  over  which  a  right  of  pasturage  had  been  granted  by  ^^  *CAfHiL*" 
Ajrchbishop  MaurianuSf  or  any  part  thereof ;  and  secondly, 
if  not  so,  whether  the  said  lands  came  to  the  Corporation 
ia  lieu  of  those,  over  which  the  right  of  pasture  had  been 
granted.     The  action  was  tried  before  the  Lord  Chief 
Justice  of  the  Common  Pleas,  in  the  month  of  December, 
1B42^  and  the  jury  found  a  verdict  in  the  affirmative  on  the 
first  issue. 


The  ease  now  came  on  to  heard  upon  the  finding  of  the        i^^- 


jury,  and  the  only  questions  to  be  disposed  of  related  to 
^e  period,  from  which  the  amount  of  mesne  rates  was  to  be 
directed  against  the  Defendant,  Mr.  Pennefatherj  and  the 
®<^tB  of  the  cause. 

The  Attamey^Oeneral  and  Mr.  Serjeant  Stock  appeared 
*^t  the  relators. 

Mr.  Serjeant  Warren  and  Mr.  Moore  for  the  Defendant, 
^^.  Pennefather. 


JoMuary  19. 


Ths  Lord  Chancbllor  : — 

I  have  been  furnished  with  a  note  of  my  judgment  on  the 

^rmer  hearing,  and  I  find  that  I  not  only  thought,  as  has 
l^een  established  by  the  verdict  of  the  jury,  that  the  lands 
iticluded  in  the  lease  were  part  of  the  lands,  over  which  the 
^*%^ht  of  pasture  extended,  but  that  independently  of  that, 
%lie  restrictions  imposed  by  the  charter  of  Charles  the  First, 


Jud^mmit, 
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^043.        led  to  the  irresistible  inference,  that  the  property  in  ques- 
Thb         tion  was  subject  to  certain  trusts,  and  that  the  right  of  the 

.A.TTO  B  MS  V« 

Gbhbbal      Attorney- General  would  be  established;  and   so  it  haa 
jg^  turned  out. 

COBPOBATION 

OP  Cashil. 


Judffnuni. 


The  questions  now  before  me  are,  first,  as  to  the  tix^ 
from  which  the  account  of  mesne  rates  is  to  be  direct^ 
and,  secondly,  the  costs  of  the  suit.  The  lease  in  questk^ 
was  executed  in  the  year  1830,  to  Mr.  Pennefather^  befo 
the  old  lease  had  expired,  and  just  after  the  Mayor  bj 
taken  the  oath,  which  bound  him,  at  least  with  respec 
to  these  lands,  and  ought  to  have  led  to  an  inquiry,  th 
result  of  which  must  have  been  the  discovery  of  the  docu 
ments,  which  would  have  shewn  a  dedication  of  the  lant 
to  the  benefit  of  the  town. 

I  do  not  dispute,  that  if  this  were  mere  corporate  property 
atke  Attorney- General  would  have  had  no  right  to  hav< 
filed  the  present  information,  or  instituted  any  inquiry  int< 
the  mode  of  its  management.  Still  it  never  could  be  said 
that  the  application,  which  has  taken  place  in  the  presen 
case,  was  a  proper  one.  Corporate  property  should  b* 
applied  to  the  purposes  of  the  Corporation.  In  a  moi^ 
point  of  view,  no  doubt,  there  is  a  very  good  excuse  for  tt 
misappropriation  of  this  property,  arising  from  the  la^ 
established  custom  of  granting  such  leases  to  private  p^ 
sons.  But  this  is  a  consideration  with  which  1  have  nothi:^ 
to  do  at  present,  for  it  now  turns  out,  that  this  proper^ 
is  dedicated  to  charitable  purposes ;  the  Mayor,  who  y^ 
bound  by  the  oath  to  which  I  referred  on  the  former  oa^ 
sion,  is  the  person  who  obtains  the  lease,  and  in  the  ye^ 
1832,  within  two  years  after  the  commencement  of  the  leaifi 
the  present  information  was  filed.     I  am  asked  not  to  car::^ 
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tbe  account  £Eirther  back  than  the  filing  of  the  amended         1S^« 
infannation  in  1837)  first  upon  the  merits,  and  secondly,  Tbb 

-  ,.  .        -.  Attobnbt- 

upon  the  frame  of  the  proceedings.     As  to  ments,  L  can-      gbhbral 
not  discover  any  ;    this    gentleman  paid  nothing  for  his         j^^ 
lease ;  he  took  it  for  his  own  private  purposes;  both  at  the  ^^J^^cabhbl" 
hearing  in  this  Court,  and  before  the  Jury  in  the  Court  of        — - 
Lav,  he  insisted  upon  his  own  title,  and  resisted  the  right 
<f  the  Attorney^  General.     The  suit  was  an  adverse  one, 
and  the  Defendant's  case  throughout  was,   that  he  had 
done  nothing  wrong.     The  very  contest  shews  the  honesty 
of  his  defence.     But  the  defence  has  failed.     The  rents 
and  profits  must  go  to  the  real  owner.     I  am  here  to  exe- 
cute justice  between  the  parties,   and  I  cannot  think  it 
would  be  just  to  give  to  this  gentleman  what  is  the  property 
I     of  others. 

With  respect  to  the  frame  of  the  proceedings,  it  was  said 
that  Mr.  Pennefather  was  no  party  individually  to  the 
original  information,  that  in  fact  it  did  not  refer  to  him ; 
the  prayer  of  the  ori^nal  information  was  read,  and  it  asks 
for  an  inquiry  with  respect  to  all  leases,  shewing  distinctly 
that  proceedings  were  at  that  time  contemplated.  How 
is  it  then  possible  to  suppose,  that  the  Defendant  was  not 
Aware  that  his  title  would  be  impeached  ? 

On  the  whole,  then,  I  apprehend,  that  it  is  a  matter  ot 
course  to  charge  this  Defendant  with  the  rents  and  profits 
from  the  year  1830,  the  period  of  the  commencement  of 
the  lease.  It  is  true  that  this  Court  is  always  unwilling 
to  direct  an  account  for  any  great  length  of  time ;  but  that 
^  Only  in  cases,  where  the  funds  have  been  supposed  to 
oelong  to  the  person  holding  them,  or  where,  although  the 
^Hies  have  acted  erroneously,  still  their  conduct  has  not 
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1848.  been  corrupt.     Speaking  fix>m  recollection,  I  think  Loi 

The  EldoUf  in  The  AUomey-General  v.  Mayor  qfExeter{c: 

Gbnbbal'  ^^  down  the  principles  which  should  govern  the  Cwk 

.p^jg  and  upon  which  I  shall  always  be  ready  to  act* 

COBPOBATION 

or  Cashbl. 

~"  Then  as  to  the  costs^  the  suit  was  rendered  necessary  I 

the  misapplication  of  the  trust  fund.  The  documents,  whic 
proved  the  misapplication,  were  in  the  possession  of  tlu 
Corporation,  of  which  the  Defendant  was  a  member.  Whc 
then  ought  to  pay  the  costs  ?  I  cannot  throw  their  pay* 
ment  upon  the  estate,  which  has  been  too  long  withheld 
from  its  rightful  application.  To  do  so,  would  be  to  holi 
out  an  encouragement  to  persons  to  retain  estates,  whid 
do  not  belong  to  them.  The  costs  must,  therefore,  abid< 
the  result  of  the  suit.  If  the  Defendant  had  succeeded,  h^ 
would  have  been  entitled  to  the  costs  of  the  suit.  He  has 
failed,  and  failing  he  must  pay  the  costs.  I  must  declare 
the  lease  to  be  an  improper  one,  and  direct  it  to  be  set 
aside.  I  must  also  direct  an  account  firom  the  commence 
ment  of  the  lease  until  the  present  time,  with  all  just  aD< 
fair  allowances.  The  Defendant,  Mr.  PennefiUher^  mus 
pay  all  the  costs  of  the  Attomey^General  and  the  relators 
The  Corporation  are  to  bear  their  own  costs,  and  then 
must  be  a  reference  to  the  Master  to  approve  of  a  scheme 
for  the  application  of  the  rents  of  the  estate. 

(a)  2  R118B.  362,  367. 
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1843. 

MULHALLEN  v.  MARUM.  r- 


Jan.  16,17.18. 

1  HE  bill  in  this  case  was  filed  for  the  purpose  of  impeach-  A  lease  made 

to  a  person 

log  a  lease  of  the  9th  of  April,  1829}  granted  by  the  Plain-  standing  in  the 
tiff,  Edward  MuUiaUenj  to  one  Richard  Marum^  since  ^L-dian^and 
cfeoeased.      It  appeared  that  tiie  Plaintiff  was  entitled,  tL'e^^^h, 
under   the  will  of  his  lather,  to  the  lands  of  Ballygur-  characters  of 

•^  o         agent,  receiver, 

teen   in  the  county  Kilkenny,  and  by  the  said  will  and  a  *^^  tenant,  di- 

^  ^  ^  rectedtobeset 

codicil  thereto,  the  testator  appointed  his   wife,  Martha  aside  upon  the 

.  -  equity  arising 

Mulhallen  and  John  Robertson^    his  executors  and  the  out  of  these  re- 
guardians  of  the  estate  and  person  of  the  said  Plaintiff,  ^^^  the 
and    thereby  directed,  that  untU  the  Pbintiff  should  attain  ge'^Scf  ;^ll^d 
the    age  of  fourteen  years,  a  sum  not  exceeding  100/.,  and  ^t^,'J^^*„°''*" 
frwaa.  the  aire  of  fourteen,  a  sum  not  exceedinir  200/.,  at  the  that  a  period  of 

,  ,  ^  eleven  years 

<iisox-«tion  of  the  said  guardians,  should  be  expended  an-  luui  elapsed 

after  the  grant- 

nnally  on  his  maintenance  and  education.    It  appeared  that  log  of  the  lease 

1  before  the  in- 

tne    Plaintiff  was  educated  as  a  boarder  at  a  public  school,  stitaUon  of  the 
initj.1  he  had  attained  the  age  of  eighteen  years,  about      The  account, 
wliach  time,  his  sister  Elizabeth  (the  principal  Defendant),  n^^d  to  thT 
having  intermarried  with  Richard  Marum,  he  was  placed  Jju  L^t^n 
^T  lis  guardians  under  the  care  of  the  said  Richard  Marum  ®'  ^^  ^"^y- 
upon  an  allowance  of  100/.  per  annum,  and  Marttm  was, 
&t  ^]ie  same  time,  also  appointed  agent  and  receiver  of  the 
'^i^ts  and  profits  of  the  lands  of  Ballygurteen. 

The  Plaintiff  attained  his  age  on  the  19th  of  August, 
'  ^28,  and  on  the  27  th  of  the  same  month,  a  memorandum 
^^^  article  of  agreement  was  entered  into  between  the  Plain- 
'^ff  and  Marum,  and  signed,  whereby  the  Plaintiff  agreed  to 
^>ant  unto  Richard  Marum  a  lease  for  ever  of  the  entire 
'^f  the  said  lands,  containing  about  730  acres,  and  all  the 
^mber  and  trees  then  growing,  or  thereafter  to  grow,  and  all 
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^1843.        mines  and  quarries  of  coal,  culm,  marble,  or  of  any  other 
MuLHALLSN    descHption  thereon,  at  the  yearly  rent  of  500/.,  payable  as 
Mabum.       therein  mentioned ;  and  it  was  by  the  said  memorandum 
Statement,      declared,  that  the  Plaintiff,  his  heirs  and  assigns,  should 
have  the  plantations  on  the  said  lands  as  a  fox  cover,  free 
of  rent,  whenever  he  or  they  should  think  proper,  and  the 
Plaintiff  thereby  agreed  to  do  all  necessary  proceedings  in 
the  law  to  enable  him  to  make  said  lease. 

By  indenture  of  lease,  bearing  date  the  9th  of  April* 

1829,  and  made  between  the  said  Plaintiff,  of  the  city^>^ 

Kilkenny,  of  the  one  part,  and  the  said  Richard  Marum  €^^ 

the  other  part,  reciting  the  memorandum  of  the  27th  c^^ 

August,  1828,  and  a  fine  and  recovery  as  of  Hilary  Tenist  ^ 

1829,  and  that  instead  of  a  lease  for  ever,  it  was  agree^^ 

that  the  Plaintiff  should  execute  to  Marumj  a  lease  fo^  ^ 

three  lives  with  covenant  for  the  perpetual  renewal  thereof 

the  said  Plaintiff  g^nted  unto  the  said  Richard  Marunm- 

his  heirs  and  assigns,  the  said  lands,  and  all  timber  trcct^ . 

and  all  mines  and  quarries  of  coal,  culm,  &c.,  to  hold  th^ 

same  for  the  lives  of  the  Plaintiff,  and  Edumrd  Marum  wa^i 

Augustine  Marum^  two  of  the  children  of  the  ^ARichar^:^ 

Marum^  and  for  the  life  and  lives  of  such  other  person  an^:^ 

persons,  as  by  virtue  of  the  covenant  for  renewal  therei:^ 

contained,  should  for  ever  thereafter  be  added  thereto,  8ul^»- 

ject  to  the  yearly  rent  of  500/.  sterling,  payable  as  therein. 

and  the  said  indenture  contained  a  proviso  for  enabling  tb^^ 

Plaintiff  to  hunt  and  sport  over  the  said  lands,  and  a  cov^^ 

nant  for  the  preservation  of  the  fox  covers  thereon* 

By  indenture  bearing  equal  date  with  the  lease,  ^-^ 
made  between  the  Plaintiff  of  the  first  part,  Richard  Ma^r^^ 
and  Elizabeth  hb  wife,  and  Anna  Maria  MulhaUen  (  *^ 
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otlier  sister  of  the  said  Plaintiff),  of  the  second  part,  and         lB4d. 

c^oAn  Robertson  and  Henry  Gore  of  the  third  part,  recit-    Mulballxh 

in^  the  memorandum  of  agreement  of  the  27th  of  August,       Marum. 

1 S28,  and  the  lease  of  the  9th  of  April,  1829,  and  a  cer-      statement, 

tsrio  fine  and  recovery  as  of  the  last  Hilary  Term,  the  said 

F^laintiff,  with  the  consent  of  the  said  Richard  and  Elizas 

l^^dh  Marum ^  and  Anna  Maria  Mulhallen,  g^nted  and 

released  to  the  said  John  Robertson  and  Henry  Gore^  all 

tli«  said  lands,  to  hold  the  same,  **  subject  to  the  said  lease 

&o  made  by  the  said  Plaintiff  to  the  said  Richard  Marum 

as    aforesaid,"  upon  the  several  trusts  therein  mentioned ; 

tbat  is  to  say,  to  permit  the  said  Martha  Mulhallen  (Plain- 

tifFs  mother),  to  receive  an  annuity  of  184/.  \2s.  Ad.  for 

and  during  her  natural  life,  and  subject  thereto  to  the  use 

of  the  Plaintiff  and  his  assigns,  for  and  during  his  natural 

life,  and  from  and  after  his  decease,  subject  as  aforesaid, 

&nd  also  to  the  further  annuity  of  100/.  for  the  wife  of 

tbe  said  Plaintiff,  and  a  sum  of  2000/.  for  younger  children, 

in  case  the  said  Plaintiff  should  marry,  to  the  use  of  the 

iirst  and  every  other  son  or  sons  of  the  said  Plaintiff,  and 

^r  defiault  of  such  issue,  to  the  use  of  the  daughters  of  the 

^^d  Plaintiff  in  tail;  with  limitations  over  in  default  of  such 

'^^ue,  to  the  said  Elizabeth  Marum  and  Anna  Maria  Mul- 

^^^/fen,  with  an  ultimate  limitation  in  favour  of  the  said  Plain- 

^2  9,  his  heirs  and  assigns  for  ever.    This  deed  also  provided, 

^^«t  in  case  the  said  lease  of  April,  1829,  should  £eu1  to  be 

'''^'^ewed,  or  by  any  other  ways  or  means  should  cease,  that 

^'^  ^  said  Plaintiff  and  the  said  Elizabeth  Marum  and  Anna 

'aria  Mulhallen,  as  they  should  be  respectively  in  pos- 

on,  should  have  power  to  make  leases  of  said  lands  for 

y  term  not  exceeding  three  lives  or  thirty-one  years, 

d  upon  the  usual  conditions. 
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1843.  Upon  the  execution  of  the  lease,  Richard  Manm  went 

MnLHALi.Bv   into  possession,  and  continued  to  work  the  mines  and  col- 
Mabvm.      lieries.  Shortly  afterwards  in  the  month  of  July  in  the  same 
staumnit,      V^^i  ^^  account,  for  the  first  time,  was  furnished  on  the 
part  of  Richard  Marunij  on  foot  of  his  receipts,  as  agent 
for  the  Plaintiff,  by  which  account  a  balance  of  232/.  5«.  6d. 
was  brought  in  against  the  Plaintiff,  over  and  above  all 
credits.     At  the  period  of  furnishing  this   account,  the 
bill   stated,    that  Richard  Mamm    represented   to  the 
Plaintiff,  that  the  sum  of  100/.,  which  had  been  allow- 
ed for  his  maintenance  and  education  during  his  minority, 
had  not  been  a  sufficient  compensation  for  his  support, 
and  that  he,  the  Plaintiff,  was  bound  to  secure  him  in 
a  sum  of  400/.,  to  make  up  such  deficiency  ;  and  that  be 
resorted  to  threats  of  annoyance,  as  the  bill  charged,  and 
promises  of  kind  acts  and  accommodation,  in    order  UP 
enforce  a  compliance  with  his  wishes ;  that  in  the  result^ 
the  Plaintiff  was  prevailed  upon  to  pass  to  the  said  Richan0 
Marum  his  bond  for  the  said  two  sums  of  232/.  5#.  6  J.  and 
400/.,  with  warrant  of  attorney  for  confessing  judgment 
thereon,  upon  which  judgment  was  duly  entered  up  as  of 
Trinity  Term,  1829. 

Richard  Marum  died  on  the  26th  of  July,  1832,  intes* 
tate,  leaving  Edward  Mtdhallen  Marumj  his  eldest  son 
and  heir  at  law,  a  minor,  him  surviving.  Shortly  after  the 
decease  of  Richard  Mammy  his  widow,  Elizabeth  Mammy 
obtained  letters  of  administration  to  him,  and  she  and  her 
son,  Edward  M.Marumy  entered  into  possession  under  the 
said  lease  of  the  9th  of  April,  1829. 

In  the  year  1831,  the  Plaintiff  intermarried  with  his 
present  wife ;  and  on  the  occasion  of  that  marriage,  a  set- 


CASES  IN  CHANCERY.  321 

tlement  of  the  13th  of  June,  1831,  was  executed,  reciting  1^^* 

^e  deed  of  settlement  of  the  9th  of  April,  1829,  and  limit-  Mulballbh 

irigr  the  estate  upon  the  issue  of  the  marriage.  Mabum. 


StatefMui, 


The  bill  stated  all  the  above  facts,  and  charged  that  the 
lecue  in  question  was  obtained  by  Richard  Marum  by  fraud, 
cmd  by  means  of  the  undue  influence  and  power  which  he 
lijui  acquired  over  the  Plaintiff  during  his  minority,  which  he 
kad  obtained  and  exercised  by  advancing  money  for  horses, 
mrkd  other  expenditures  for  the  Plaintiff's  amusements ;  that 
^^riien  the  contract  of  the  27  th  of  August,  1828,  was  pro- 
euredy  the  Plaintiff  had  just  attained  his  age  of  twenty-one 
years  ;  that  he  had  been  kept  in  ignorance  of  his  rights, 
and  the  value  of  his  property.     The  bill  further  charged, 
that  the  rent  reserved  by  the  said  lease  was  not  the  true 
value  of  the  lands,  exclusive  of  and  without  the  collieries, 
independently  of  which,  they  would  have  produced  an  an- 
nual rent  of  600/. ;  and  that  inasmuch  as  the  said  lease  had 
l>eeD  obtained  by  an  agent  from  his  principal,  at  an  under 
▼alue»  it  could  not  be  supported  in  a  Court  of  Equity. 

The  bill  also  charged,  that  the  deed  of  the  9th  of  April, 
1B299  declaring  the  uses  of  the  fine  and  recovery,  and  that 
the  said  lease  was  valid,  had  been  obtained  under  similar 
^urcumstances,  and  ought  to  be  set  aside,  so  far  as  it  pur- 
ported to  confirm  said  lease. 

"Xhe  bill  also  charged,  that  as  evidence  of  the  inexpe- 
^^nce  of  the  Plaintiff,  and  the  influence  and  control  which 
^^  said  Biehard  Marum  exercised  over  him,  that,  shortly 
^^^^r  the  execution  of  the  lease  of  the  9th  of  April,  1829, 
^^^  Plaintiff  was  prevailed  upon  to  execute  a  contract,  by 
^^^h  lie  undertook  to  reside  with  ilanuft,  and  to  allocate 
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1843.  the  add  rent  of  500/.  in  the  following  manner,  that  is>      f^ 

MuLHAi.LBir  say,  150/.  for  the  keep  of  three  horses,  1392.  4«.  7d.  for  -^^ 

Mabum.  Plaintiff's  maintenance,  and  100/.  for  pocket  money. 


Sittiement. 


The  bill  prayed,  that  the  lease  of  the  9th  of  April,  1829, 
might  be  cancelled ;  and  that  the  said  indenture  of  the  9t.li 
of  April,  1829,  might  be  set  aside,  so  far  as  the  same  recog- 
nized the  validity  of  the  said  lease ;  that  it  might  be  r^^ 
ferred  to  the  Master  to  inquire  and  report  what  was  tt:^^ 
true  annual  value  of  the  said  lands,  and  said  mines  and  c»  ^' 
lieries,  and  what  annual  rent  could  have  been  procar^*^ 
therefor  from  a  solvent  tenant ;  and  also  to  take  an  accoac^^^ 
of  what  was  due  to  the  Plaintiff  on  foot  of  the  real  an  -^ 
true  value  of  said  lands,  and  mines,  and  collieries ;  an^^ 
what  sum  had  been  received  thereout,  or,  but  for  wilfu —  ^ 
de&ult,  might  have  been  received  thereout  by  the  8ai^:=^ 
Richard  Marum^  and  Elizabeth  and  Edward  M.  Marun^^ 
respectively  ;  and  that  Plaintiff  should  be  paid  such  soic==^ 
as  should  be  found  to  be  due,  upon  the  taking  of  such  ac'—   ' 
count,  after  all  just  and  fair  allowances;  that  an  accoun^*^^ 
might  be  taken  of  the  sum  really  due  to  the  said  Richarc^^^ 
Marum^  on  foot  of  the  said  bond,  having  regard  to  th< 
consideration  thereof;  and  that,  if  necessary,  an  account 
the  sum  really  due  on  foot  of  the  accounts,  upon  which  the^ 
alleged  balance  of  232/.  5«.  ^d.  was  struck ;  and  that  the 
said  judgment  so  obtained  against  the  said  Plaintiff  might 
stand  as  a  security  for  such  sum,  if  any,  as  should  be 
found  due  by  the  said  Plaintiff  on  the  taking  of  such  ac- 
count ;  and  that  the  Defendant,  Elizabeth  Marum^  might 
be  restrained  from  taking  any  proceedings  at  law,  upon 
foot  of  said  judgment. 

The  bill  was  not  filed  until  the  latter  end  of  the  year 
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1841.  In  excuse  for  this  delay,  the  Plaintiff  stated,  that 
he  continued  to  reside  with  Richard  Marum  until  the 
beginning  of  the  year  1831  ;  that  at  that  period,  and  for 
lome  years  subsequently,  he  was  regardless  of  money  mat- 
ers, and  all  affairs  of  business,  owing  to  the  course  of  life 
le  had  adopted,  while  under  the  influence  of  Richard 
Var'um  ;  that  his  papers  and  vouchers  were  in  the  posses- 
ion of  his  mother,  and  that  he  had  had  no  access  thereto 
ntil  the  year  1837. 


T'he  Defendants,  Elizabeth  Maruniy  and  her  son  Edward 
•  Marum^  answered  the  bill  jointly.  They  denied  that 
'^^Jiard  Marum  had  exercised  any  undue  influence  over 
^  Plaintiff,  and  insisted  upon  the  perfect  fairness  of  the 
^^^^saction;  that  the  contract  had  been  commenced  and 
^»ned  on  with  the  full  knowledge,  at  the  desire,  and  by 
^  wishes  of  the  Plaintiff's  guardians ;  one  of  whom,  Ro^ 
^^Mson^  was  a  man  of  experience  and  general  information, 
^:3  a  sincere  friend  of  the  Plaintiff ;  that  the  Plaintiff  had 
^^3  the  professional  assistance  and  advice  of  Mr.  Charles 
^snroache^  a  highly  respectable  attorney,  and  the  confi- 
^^itial  solicitor  of  the  Plaintiff  and  his  family,  and  who 
^<1  never  in  any  manner  acted  as  the  attorney  or  agent  of 
^hruniy  save  on  the  occasion  of  preparing  the  lease  in 
^^estion.  They  denied  that  the  lease  was  made  at  au 
^3der  value,  but  that,  on  the  contrary,  the  rent  reserved  by 
^e  said  lease  was  the  fair  value ;  and  they  submitted  that, 
^)nsidering  the  lawless  character  of  the  tenantry,  and  the 
difficulty  and  expense  attendant  upon  collecting  the  rents 
>om  a  number  of  poor  and  distressed  tenants,  compared 
i^ith  the  advantage  of  having  but  one  solvent  tenant,  the 
Arrangement  was  a  most  desirable  one  for  the  Plaintiff;  that 
J)enroache  had  been  the  agent  and  receiver  of  the  rents  of 

VOL.  III.  z 
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1843.        these  very  lands,  prior  to  the  appointment  of  Marum,  t^jj 

MuLHALLvx    must,  therefore,  have  been  acquainted  with  their  valiz^e. 

Marum.       ^^^  Defendants  also  relied  on  the  fact  of  an  expenditu^^ 

staienunt,      ^°  ^^®  P*"^^  ^^  Richard  Marum,  and  these  Defendants  sinee 

his  decease,  to  the  amount  of  nearly  5000/.,  in  working  tli< 

mines,  and  in  improving  the  quality  and  condition  of  tt^e 

lands,  and  in  building  and  planting  trees  thereon,  witho«:=il 

having  received  any  intimation  whatsoever  of  any  desi  ^^ 

or  intention,  on  the  part  of  the  Plaintiff,  to  impeach  tl ^ 

lease. 

The  Defendants  also  sought  to  establish  a  case  of  con  ^^ 
iirmation,  on  the  part  of  the  Plaintiff,  arising  out  ofth^^ 
Plaintiff^s  marriage  settlement  of  the  13th  of  June,  1831, -ic 
and  two  letters  (which  will  be  found  subsequently  stated),  ^ 
one  bearing  date  the  1 7th  of  November,  1840,  and  addressed  * 
by  the  Defendant,  Elizabeth  Marum^  to  the  Plaintiff;  and 
the  other,  his  reply  thereto,  of  the  20th  of  the  same  month. 

The  Defendants  further  stated,  that  the  Plaintiff's  mo- 
ther and  the  said  John  Robertson  were  both  dead,  and  that 
Charles  Denroache  had  gone  to  reside  in  the  United  States 
of  America  ;  that  of  all  the  parties  engaged  in  the  transac- 
tion, the  Plaintiff  himself  was  the  only  person  remaining ; 
and  they  submitted,  that  it  was  unjust  and  inequitable  for 
the  Plaintiff,  after  having  lain  by  for  a  period  of  twelve 
years,  without  ever  having  taken  any  step  to  impeach  the 
lease,  now  to  institute  the  present  suit,  after  the  death,  and 
in  the  absence  of  parties,  who  were  alone  fully  cognizant 
of  all  the  circumstances,  under  which  the  agreement  and 
lease  were  executed,  and  could  have  given  evidence  of  the 
fairness  of  the  entire  transaction ;  and  they  relied  upon 
such  acquiescence  on  his  part,  particularly  after  the  deli- 
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bente  ratification  of  the  agreement,  by  the  execution  of         )B43. 

the  lease,  and  the  subsequent  confirmation  of  said  lease  by  mulhallbn 
the  settlement  executed  on  the  occasion  of  the  PlaintilTs       mabux. 
marriage.  stli^ent. 

'With  respect  to  the  additional  charge  of  400/.,  which 
^sis  included  in  the  bond  of  the  15th  of  July,  1829,  and  as 
o  Tvhich  the  bill  sought  relief,  the  point  was  conceded  at 
he   bar  on  the  part  of  the  Defendants. 

The  letters  of  the  17th  and  20th  of  November,  1840, 
v^ere  as  follows : 

^^  Ahamey^  November  17,  1840. 

**  Dbar  Edward, — You  will  be  surprised  to  receive  a 
®t^«r  from  me,  but  when  you  read  it,  you  will  see  that  it 
^  ^H^rht  I  should  mention  what  I  heard,  for  many  reasons. 
'-^^^  this  day  a  clergyman  called  to  visit,  and  when  but  a 
^Ort  time  with  me,  Julioy  and  Sophia^  he  said  he  wished 
^  ^11  me  that  my  brother  was  in  the  habit  of  speaking  ill 
'^  ^ne  behind  my  back,  and  that  his  motive  for  telling  me 
''^^^j  that  I  might  take  measures  to  secure  myself  against 
^'^^.     He  then  told  me  that  you,  not  once,  but  often,  told 

gentlemen,  who  boasts  of  possessing  your  confidence,  that 
^^u  were  determined  to  try  and  break  the  lease  or  contract 
^^tween  you  and  Richard  ;  that  you  did  not  get  what  was 
^^e  value  of  the  place,  and  that  even  I  attempted  to  throw 
Vie  rent-charge  on  you.  Though  shocked  at  the  moment, 
^  at  once  said  (though  I  could  not  doubt  the  word  of  a 
Clergyman,  and  that  of  course  you  must  have  said  some- 
^liing),  that  from  the  terms  I  was  on  with  you,  and  the 
^<lea  I  had  of  your  honour,  honesty,  &c.,  I  would  not  be- 
\ieve  you  ever  uttered  such  slanders,  or  such  untruths, 

z2 
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1843.        unless  you  were  tipsy ;  and  that  even  were  you  capable  of 
MuLHALLEN    such  Unprincipled  conduct,  that  with  regard  to  the  first 
Marum.       P^^^  (^^®  lease),  there  were  too  many  proofs  of  the  justness 
Statement.     ^^  ^^^  coutract,  too  many  witnesses  of  the  poverty  of  the 
place,  until  Richard  improved  and  made  a  property  of  it, 
to  make  me  fear,  as  that  you  would  be  immediately  thrown 
overboard.     And  regarding  the    rent-charge,    I  said  you 
were  incapable  of  telling  such  a  base  lie  ;  that  it  was  from 
you  I  first  heard  of  it,  the  clergyman  not  knowing  that  I 
had  a  lease  for  ever,  or  who  to  apply  to  ;  and  if  I  defended 
myself  against  him,  it  was  not  throwing  it  on  you ;  and  als 
that  when  my  son  would  shortly  come  of  age,  should  K-^ 
wish  for  a  profession,  and  sell  out  the  place,  you  would  firmd 
in  a  hurry  how  very  differently  you  would  be  paid,  if  pa*-ld 
at  all.     Now  something  you  must  have  said ;  and  perha^^ps 
it  was  taken  wrong,  for  I  could  not  doubt  my  most  respe^^^^ 
able  authority.     Believe  me,  it  has  lessened  you  much,  a  :^^ 
will,  for  you  cannot  blame  me  to  go  every  length  to  clts-^    ^ 
poor  Richard  (as  it  is  not  the  first  time  he  was  spoken  oE^^)» 
and  to  shew  to  friends  and  enemies  that  the  lease  you  ma^  ^^ 
him  was  with  the  approbation  of  your  mother,  family,  a,^^^^ 
friends;  carried  on  even  by  your  own  law  agent,  Denroach        ^» 
and  no  take  in.     I  trust,  dear  Edward^  you  or  Julia  wi^^" 
not  be  displeased  at  my  writing  to  you  of  this,  as  I  ai^^^ 
determined  to  take  every  opportunity  to  make  the  trut       ^ 
known  to  Mr.  Hutton^  and  all  with  whom  I  am  connected     -^ 
and  I  wish  to  apprize  you  first,  lest  some  other  might  tel  »  ' 
you  I  was  speaking  of  your  affairs,   without  knowing  my-^^ 
motive  was  to  clear  Richard.     But  what  is  passed  cannot^  ^ 
be  helped ;  you  cannot  repair  the  injury  you  have  done,     ^* 
so  do  not  mind  it  more,  than  to  tell  Aunt  Augustine  you       ^ 
received  this.     I  will  direct  to  Mr.  Hutton.     I  forget  your 
number.     I  was  sorry  the  children  heard  all  this,  but  it 
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was  told  before  them.     I  hope  you  are  dow  quite  recovered,  ld4d. 

and  Julia  well,  and  that  you  will  believe  me  Mulhallxn 

"  Your's,  as  ever,  Mabum. 

"  Elizabeth  M.  Marum."  statement. 


*    ^^  Dublin^  59  Abbey-street^ 

"A^oi;.  20,  1840. 

*  *  My  dear  Eliza, — In  reply  to  your  letter  of  yester- 

"^y  ^  I  have  only  to  regret  that  any  thing  should  occur  to 

'"^►^K*  the  harmony  that  existed  between  us.     With  regard  to 

tn^^     charges  you  have  brought  against  me,  I  can  only  say 

^'^^^'y  are  a  tissue  of  falsehoods.     I  can  say  no  more  until 

y^^  '^-:i  let  me  know  who  is  this  very  exemplary  clergyman, 

^*^^  ^  took  such  an  interest  in  our  affairs.     As  I  have  been 

^^^^^-used,  I  require,  in  justice  to  myself,  that  you  name  your 

^^^-  "%:hor ;  then  (and  not  till  then)   I  will  afford  you  every 

®*^  '^^  isfaction,  and  refute  his  charge.     Neither  Julia  nor  I 

*^^-^^^  ^^ild  blame  you  for  any  thing  you  wrote,  when  your  feel- 

*'^   ^gs  were  so  excited,  as  they  appear  to  have  been.     If  the 

^'^^^  dividual,  who   informed  you,  should  refuse  to  give  his 

"^  ^=^me,  it  must  have  been,  of  course,  a  malicious  act.     At 

^^st,  it  is  a  most  uncharitable  one  on  his  part.     I  will 

^^cpect  to  hear  in  a  post  or  two. 

"  Believe  me  your's,  as  ever, 

«*   E.  MULHALLEN." 


The  result  of  the  evidence,  as  to  the  value  of  the  lands, 
^nd  the  other  points  of  the  case,  will  be  found  fully  stated 
Xn  the  judgment  of  the  Lord  Chancellor. 


Mr.  Serjeant  Warren^  Mr.  Monahan^  and  Mr.  //•  G. 
Hughesy  for  the  Plaintiffs. 
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^1843.  The  Attorney- General^  Mr.  Moore^  and  Mr.  fViUiam 

MuLBALLEN  Smith,  foT  thc  Defendant,  Elizabeth  Mcurum^  and  her  son, 

Mabum.  Edward  M.  Marum. 


Judgment,      The  Lord  Chancellor  : —  » 

Jan.  18.  In  this  case  two  questions  were  made  ;  one,  whether  2U«^ 

sum  of  400/.,  charged  by  Mr.  Marum  to  Mr.  MulhaUeti  ^^^ 
shortly  after  he  was  twenty-one,  for  four  years'  additionca^^ 
maintenance  during  his  minority,  could  be  sustained  as         ^ 
charge  ?     Second,  whether  the  lease  for  lives  renewaV>  le 
for  ever  ought  to  be  set  aside  ?     The  first  question  -^wr  as 
properly  given  up  at  the  bar,  on  the  part  of  the  Defen- 
dants, and  therefore  the  400/.  must  be  deducted  in  account 
from  the  sum  secured  by  the  bond  and  judgment,  and  ^lie 
costs  of  so  much  of  the  suit  as  related  to  that  sum  mus^   l>^ 
paid  by  the  Defendants  to  the  Plaintiff.     It  remains  for    ''^^ 
to  dispose  of  the  second  question. 

Mr.  Mannn  married  a  sister  of  the  Plaintiff,  whilst  *^^ 
latter  was  at   school.     In    1825,   when  the  Plaintiff  \^^^ 
eighteen  years  of  age,  he  left  school,  and  was  placed  by  K^^^ 
guardian  with  Mr.  Marum^  at  100/.  a-year.     Mr.  Marv^^'^ 
had  previously  been  appointed  receiver  and  agent  of  Xk^^ 
property,  and  had  rented  a  newly  discovered  culm  and  coa 
mine  at  50/.  per  annum.     From  the  time  the  Plaintiff"  wer 
to  reside  with  Mr.  Marum,  his  studies  were  wholly  dis 
continued,  and  he  addicted  himself  to  hunting  and  coursing 
not  simply  with  the  approbation  of  Mr.  Marum,  but  witk"^ 
funds  furnished  by  him  for  those  purposes.     The  400/.,  ^^ 
which  has  been  abandoned  as  a  charge,  was  for  the  keep     ^ 
of  the  hunters,  and  a  groom  for  this  lad,  during  the  last 
years  of  his  minority.     The  accounts  settled  between  him 
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nd  Mr.  Marumy  in  1829,  after  the  majority,  prove  that         1843. 


Mabum. 
Judgment. 


trge  sums  were  expended  for  the  Plaintiff  by  Marum^  Mulhallen 
aring  the  above  period,  beyond  the  400/.,  and  also  over 
id  above  the  100/.  allowed  by  the  guardians,  and  regu* 
^ly  charged  in  the  account ;  and  there  is  no  evidence  to 
e'^v  that  they  were  aware  of  those  extraordinary  advances. 
bey  imposed  on  the  Plaintiff  the  necessity  of  starting  in 
a  with  a  debt,  secured  to  Alarum  by  a  judgment,  which 
^oceded  a  whole  year's  income. 


How  Mr.  Marum  was  in  effect  the  Plaintiff's  agent,  and 
eceiver  and  tenant,  as  well  as  his  brother-in-law,  and  he 
^as  delegated  by  the  guardians  to  fill  their  place.  The 
minor  was  placed  under  his  care,  with  an  allowance  for  his 
support.  Marum  was  lessee  of  the  newly  discovered  mine, 
ind  also  receiver ;  and  it  does  not  appear  that  any  other 
3erson  was  aware  of  the  value  of  the  mine.  This  power 
)ver  the  minor's  property,  and  his  knowledge  of  its  value, 
ire  obvious ;  he  had  manifestly  obtained  an  influence  over 
;he  minor  himself,  by  improperly  lending  himself  to  his 
iports,  and  allowing  him  prematurely  to  play  the  man.  If 
te  had  had  some  personal  object  to  gain,  for  which  he  was 
re  pared  to  sacrifice  the  true  interests  of  the  minor,  this  is 
robably  the  foundation  which  he  would  have  laid.  He 
ad  little  to  fear  from  the  guardians,  who  appear  not  to 
ave  watched  over  the  most  dangerous  part  of  their  ward's 
linority,  but  to  have  left  him  to  the  uncontrolled  manage- 
tient  of  Mr.  Marum.  The  result  which  we  have  heard 
;an  surprise  no  one.  The  young  man's  thoughts  and  time 
vere  wholly  absorbed  in  sporting,  and  the  care  of  his  horses. 
He  refused  to  see  the  tenants,  alleging  that  he  knew  na- 
ming of  business.  He  remained,  after  his  majority,  under 
:hc  roof  of  Mr.  Marum. 
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1843.  The  Plaintiff  was  entitled  to  a  clear  estate  tail  in  the 

' * ^ 

MuLHALLEN    lauds  in  question,  under  an  appointment  by  his  fatfaer^a 

Makuk.      will,  with  remainder  to  his  two  usters,  of  whom  Mr.  iUkK- 

Judgment,     ^wffi'*  wife  was  One,     It  would  be  absurd  to  say  that  tl^< 

Plaintiff  knew  more  of  his  title,  than  that  he  derived  tb^e 

estate  under  his  father. 

Now    the    ground  being   thus    prepared,    a  few  dapai^^ 
after  the  Plaintiff  attained  twenty-one,  an  agreement 
signed  by  Mr.  Marum  and  him,  by  which  he  agreed 
lease  to  Mr.  Marum^  for  ever,  the  whole  estate,  and  a-J' 
mines,  for  600/.  a^year,  and  to  do  all  acts  to  enable  him  t>^> 
grant  the  lease.     This  agreement  is  very  defective  ;  it  do^  * 
not  provide  for  the  payment,   by  the  lessee,  of  the  qu^   "^ 
rent,  taxes,  &c.,  although  the  lease  itself  shews  that 
have  been  the  intention.     There  was  a  family  solicitor,  bu 
who  was  more  likely  to  be  directed  by  Mr.  Mcurum^  as  oni 
of  the  family,  than  to  be  influenced  by  a  determination 
oppose  him,  and  protect  the  Plaintiff.     There  is  not  thi 
slightest  proof  that  this  important  arrangement,  which  w; 
to  bind  the  property  for  ever,  was  fairly  submitted  to  th^^^ 
other  friends  of  the  Plaintiff;  he  himself  was,  of  course^^^ 
wholly  incompetent  to  form  any  judgment  upon  the 
and  at  the  moment  of  his  emancipation  was,  no  doubt,  too 
much  engrossed  with  his  pleasures,  to  bear  any  interruption.   ^  ^' 
This  agreement  was  followed  by  an  agreement  in  1829,      ^     ^ 
by  which  the  500/.  a-year  rent  was,  afterpayment  of  the     ^ 
charge  on  the  estate,  appropriated  to  pay  for  the  keep  by       "^ 
Mr.  Marum^  for  the  Plaintiff,  of  t*^ree  hunters,  50/.  each ;         ^ 
for  the  Plaintiff,  to  be  paid  him  in  the  course  of  the  year,  ^ 

100/. ;  and  139/.  and  a  fraction  for  the  board  of  himself  and  ' 

groom.     In  this  way  the  income  was  absorbed ;  and  the  '^ 

accounts  shew  that  the  100/.  a-year  was  doled  out  to  the 
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Plaintiff  in  shillings  and  pounds,  so  that  he  was  completely         ^Q^* 
under  Mr.  MaranCa  control.     It  thus  appears  that  the    Mvlballsm 
Plaintiff's  desire  to  lead  a  sportman*8  life  rendered  the  500/.       Habum. 
i-year  indispensable  to  him,  and  the  allowances,  to  which  I      jwdgmtuJt, 
lave  referred,  exhausted  the  precise  amount.     Is  it  then 
K>ssible  to  doubt  that  the  Plaintiff  was  wholly  in  the  power 
f  ^Nlr.  Marum^  and  that  he  was  as  provident  as  the  former 
^as  improvident  ?     Did  any  prudent  guardian  or  relation 
'^er  advise  his  ward  or  relative,  immediately  upon  coming 
■  «^ge,  with  a  love   of  country  sports,  which  would  proba- 
y    lead  him  to  reside  in  the  country,  to  divest  himself  of 
^    interest  in  his  property,  and  to  become  what  is  here 
*x>QeH  a  mere  rent-charger,  with  a  due  regard,  no  doubt,  to 
^    fox  covers,  but  with  none  for  the  estate  itself,  which  he 
**ived  from  his  father?     A  mine  of  value  had  recently 
^?^n  discovered  ;  others  might  be  found,  but  still  the  whole 
^^  to  be  transferred  to  Mr.  Marum  for  ever.     There  is 
^  a  paper  produced,  not  the  slightest  evidence  that  Marum 
^  X  the  Plaintiff  in  possession  of  the  knowledge  which  he 
^  ^scssed  in  relation  to  the  property.     His  acts  shew  that 
-    would  not  have  given  the  advice  to  his  own  son,  which 
^  gave  to  his  wife's  brother,  for  whom  he  was  agent  and 
"^^ver,  and  tenant,  and  whom  he  had  had  placed  with  him 
^  T  several  years  by  his  guardians. 


As  to  value,  at  the  time  of  the  agreement,  the  estate  and 
aines  were  at  least  worth  the  rent ;  and  if  I  were  to  credit 
ome  of  the  witnesses,  the  mines  produced  several  hundreds 
-year  ;  it  appears  to  me  that  the  produce  was  of  consider- 
»le  amount.  It  is  clearly  proved,  that  M^r.  Marum  greatly 
nereased  the  rents,  shortly  after  he  became  tenant ;  and  this 
ncrease  does  not  appear  to  me  to  be  accounted  for  by  either 
he  amount,  or  the  nature,  of  his  expenditure.     The  value. 
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1843.        that  is,  the  annual  rental,  in  recent  years,  is  much  increased. 
MuLBALLBir    The  mines  are  represented  by  the  Defendants'  witnesses, 
Mabum.       scientific  men,  to  be  of  no  value,  and  the  poor's  rate  has, 
Judbm^.      "P^**  appeal,  been  lowered  from  300/.  a-year  to  51.     But 
I  have  called  in  vain  for  evidence  on  the  part  of  the  Defen- 
dant,  by  whose  clerks  the  rents  and  renders  are  regularly 
received,  for  the  actual  receipts ;  she  knows,  but  does  not 
think  it  right  to  disclose  her  knowledge.     On  the  other 
hand,  men  who  have  taken  pits,  and  worked  the  mines, 
give  evidence  of  the  returns,  which  shew,  that  the  mines 
produce  a  considerable  income,  although  a  large  expendi-  ^ 
ture  may  now  be  required  for  an  extensive  working.     1 1 
not  much  influenced  by  the  question  of  value ;  my  imprp^..,,^ 
sion  is,  that  the  evidence  on  that  head  is  in  the  Plainti£l!*8 
favour.     The  Defendants  could  have  removed  all  doviT>t 
upon  the  subject,  both  at  the  period  of  the  agreement    in 
1828,  and  the  present  time.     I  place  no  reliance  on    t;be 
evidence  of  the  PlaintiflP's  witnesses,  of  Marum's  decl^-^*- 
tions  about  the  Plaintiff,  or  of  his  having  had  an  offer     <>* 
500/.  a-year  for  the  mines. 

After  the  agreement  was  executed,  a  case  was  laid  bef<^^^^ 
counsel,  without  any  intimation  of  any  dispute  in  the  fam^^^^ 
about  their  rights,  but  stating  the  agreement  for  the  lea^^^' 
and  that  the  Plaintiff  was  desirous  to  grant  it,  if  he  coul^^' 
and  that  he  was  further  desirous  of  entailing  the  estate     -^^ 
the  course,  in  which  it  would  appear  in  his  father's  will  ^^^ 
have  been  his  desire  it  should  be  limited.     The  counsel,  c^^^' 
account,  as  he  stated,  of  the  objectionable  nature  of  th^^^ 
will,  considered  as  an  appointment,  thought  that  the  sistei^*^ 
and  Mr.  Marum  should  join  in  the  fine  and  recovery,  tc^^ 
secure  the  lease,  and  subject  thereto  to  the  use  of  the  Plain — "^ 
tiff,  for  such  use,  and  with  such  remainders,  as  in  the  will.     ^ 
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There  does  not  appear  to  me  to  have  been  any  foundation        >B48. 

for  this  doubt ;  and  the  counsel  directed  the  estate  to  be    MuLHALLan 

re^Iimited  to  the  old  uses.     All  parties,  however,  joined  in 

a  fine  and  a  recovery  ;  but  there  is  no  evidence  that  any 

communication  was  made  to  the  Plaintiff  of  this  opinion, 

nor,   indeed,  is  it  shewn  that  he  wished  to  resettle  the 

estate. 


Mabum. 
Judgmtmi. 


17 WO  deeds  were  executed,  a  lease  and  a  new  settlement. 

Mr«  Marum  appears  to  have  been  apprehensive  of  taking  a 

^nveyance  of  the  fee,  subject  to  a  rent,  and,  therefore,  he 

^'^s  content  with  a  lease  for  lives  renewable  for  ever ;  but 

'i^    vnight  be  influenced  by  the  consideration,  that  the  mine 

''^'f^htfail,  and  that  the  day  might  arrive,  when  those,  who 

^'^•xmed  under  him,  might  desire  to  be  relieved  from  the 

^^^te.     This  variation,  in  effect,  gave  to  the  lessee  all  the 

"^*^efits  of  a  grant  in  fee,  with  a  power  of  renunciation, 

^l^ilst  it  bound  the  Plaintiff  for  ever,   at  the  option  of 

**^Vznim.  No  particular  mode  of  cultivation  is  prescribed,  nor 

^^  ^  ^  management  of  the  mines  ;  the  lease  is  in  its  terms  an 

^^^^  provident  one,  and  the  Plaintiff  was  improperly  made  to 

^^^  Tenant  for  quiet  enjoyment,  against  all  persons  claiming 

f^^jamount  title  to  him. 


The  settlement,  I  consider,  bears  marks  of  fraud  on  the 

^^ce  of  it.     It  recites  that  differences  had  arisen  between 

^tie  Plaintiff  and  the  Marums^  and  the  other  sister,  with 

^^spect  to  the  construction  of  the  deed,  creating  the  power, 

^nd  the  will  of  the  father,  &c. ;  and  that  it  was  agp*eed,  as 

Xvell  for  the  purpose  of  putting  an  end  to  that  difference, 

^nd  avoiding  litigation,  as  to  make  the  lease  and  settlement, 

that  the  estate  tail  should  be  barred.     Now  there  is  no  trace 

of  any  such  difference ;  this  recital  clearly  refers  to  the 
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1848.        point  raised  by  the  counsel,  and  which]  was  thus  brought 
MuLHALLsir   forward  with  a  view  to  support  the  proposed  lease  and  set- 
Mabum.       tlement.     In  the  result,  the  Plaintiff  is  made  tenant  for 
Ju^ment      ^^*  ^^^  ^  Small  join ture  to  any  widow,  and  power  to 
charge  portions  ;  with  remainders  to  his  sons  in  tail  male  ; 
remainders  to  his  daughters  in  tail ;  remainders  to  his  sis- 
ters, and  their  families  ;  so  that  the  daughters  of  the  Plain- 
tiff's sons,  and  their  issue,  are  by  this  scheme  wholly  ex- 
cluded, in  favour  of  the  collaterals,  although  the  Plaintiff 
himself  was  tenant  in  tail  general  of  the  estate.     This  was  ^ 
a  fraud  upon  the  Plaintiff.     This  deed,  anticipating  tha^^ 
the  lease  for  lives  might  not  be  renewed,  gives  a  power  ^^iri 
leasing,  which  is   confined  to  three  lives,   or   thirty-oi^^ 
years ;  so  that  the  parties  do  not  appear  to  have  appro  v^^* 
of  a  perpetual,  or,  indeed,  any  right  of  renewal. 

It  was  argued  that  the  lease  and  the  settlement  w^re 
both  confirmations,  or  at  least  recognitions  of  the  agr^^* 
ment;  and  the  settlement  of  1831,  by  the  Plaintiff,  on  1^^* 
marriage,  was  in  like  manner  relied  upon.  Up  to  th»^^ 
period  the  Plaintiff- was  living  under  Mr.  MarunCs  prot^'  ^' 
tion.  I  cannot  consider  any  of  these  acts  as  amounting  ^^ 
a  confirmation.  An  act,  to  amount  to  a  confirmation  of 
dealing,  such  as  that  in  this  case,  must  be  made  with  knov^^ 
ledge  of  the  right  to  impeach  the  transaction,  and  with  a^^ 
intention  to  confirm.  I  need  hardly  say,  that  in  this  cas^^ 
both  these  requisites  are  wanting.  The  very  frame  of  th-  ^ 
deed  of  1829  satisfies  me,  that  no  professional  protection  was-^ 
afforded  to  the  Plaintiff;  and  the  character  of  the  deed  for^^ 
bids  me  to  treat  it  as  a  confirmation.  I  think  that  noc:^ 
weight  is  due  to  the  circumstance,  that  Mr.  Robertson^  ^ 
who  had  been  one  of  the  guardians,  was  a  trustee  under  the  "^ 
settlement,  and  executed  it.     It  is  said  that  Mr.  Marum  is 


^ 
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dead,  as  well  as  the  guardians,  and  that  Mr.  Denroache  is        ^Q^- 
m  America.     But  the  Defendant,  when  she  wrote  the  let*    Mulbalum 
*^    ter  of  1840,  which  has  been  so  much  relied  upon,  did  not       Mabum. 
consider  herself  without  sufficient  proof ;  she  said,  that  in      judgmemt, 
regard  to  the  lease,  there  were  too  many  proofs  of  the  just- 
ness of  the  contract — too  many  witnesses  of  the  poverty  of 
the  place,  until  Richard  improved,  and  made  a  property  of 
it,  to  make  her  fear,  as  he  (the  Plaintiff)  would  be  imme- 
diately thrown  overboard.     The  Defendant  is  in  posses- 
sion of  the  accounts  down  to  1828;  and  it  has  not  been 
shewn  that  she  is  not  in  possession  of  all  the  accounts  since 
that  period. 

I   cannot  hold  the  letters  of  1840  to  amount  to  a  confir- 

™a»t,ion ;  it  would  be  dangerous  to  convert  the  correspon- 

<lei:i.ce  to  such  a  purpose.     The  Defendant  accuses  her  bro- 

th^x>  of  speaking,  behind  her  back,  of  her  late  husband's 

con<iuct  in  obtaining  the  lease,  and  that  he  meant  to  impeach 

it  ;   and  also  of  her  conduct  since ;  as  to  which  latter  charge, 

site  tells  him,  she  said  he  was  incapable  of  telling  such  a 

lie.     The  answer,  which  was  an  immediate  one,  denies  the 

truth  of  the  charges,  but  neither  expresses  any  approbation 

0^  the  lease,  nor  an  intention  not  to  disturb  it.     It  was 

<J^ingenuous  to  write  such  a  letter,  if  he  then  intended  to 

impeach  the  lease ;  but  it  is  possible  that  the  letter  itself 

"'^t  led  him  to  make  the  attempt ;  and,  at  all  events,  his 

'^ply  did  not  prevent  him  from  filing  this  bill.     I  think 

^«at    the   case   of  Lord  Selsey  v.  Rhoad€8(a)  is  not  an 

^utl^ority  to  shew,  that  the  acts  in  this  case  amounted  to  a 

^^»^firmation. 

(a)  2  Sim.  &  S.  41 ;  I  Bligh,  1. 
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1843.  As  to  aoquiesoence,  I  do  not^ink  that  it  forms  a  bar  in 

MobHALLXH  this  case.  Tlie  judgment,  which  included  the  400/.,  was 
bCabum.  hanging  over  the  Phdntiff ;  and  the  relief,  it  is  admitted, 
still  remains  as  to  that  sum.  The  security  was  really  a 
part  c^  the  transactions;  and  I  think  that  the  right  to 
relief,  as  to  the  whole,  is  still  existing..  The  circumstanoi 
of  taking  a  judgment  for  that  400/.,  behind  the  back  of  th^ 
guardians,  bears  strongly  against  the  Defendants*  case. 

It  remains  only  for  me  to  declare  the  principles  up<^ 
which  I  act.  I  have  already  pointed  out  the  charactea 
which  Mr.  Marum  filled.  I  consider  him  as  standing  L 
the  place,  by  delegation,  of  the  guardians ;  and  I  feel  my 
self  warranted  in  treating  him,  in  regard  to  these  transac 
tions,  as  if  he  had  been  guardian.  To  this  he  added  th. 
relations  of  agent,  receiver,  and  tenant.  Upon  the  equity 
arising  out  of  these  relations,  upon  the  ground  of  publi 
policy,  I  think  I  am  bound  to  set  aside  this  lease.  Th 
doctrine  upon  which  I  act  is  fully  laid  down  in  Hatch  v 
Hajtch(a)^  and  Huguenin  v.  Baseley(b)^  which  case  wa 
affirmed  in  the  House  of  Lords,  with  50/.  costs,  in  May 
1809,  no  counsel  for  the  Appellant  Baselep  appearing 
Upon  the  same  ground,  I  must  direct  the  Defendant  to  pa; 
the  costs,  although  I  do  not  approve  of  the  delay,  nor  o 
the  reply  in  1840.  The  Defendant  is  to  be  allowed  fo 
substantial  and  lasting  improvements ;  for  which  purpose 
there  must  be  a  reference  to  the  Master,  and  he  must  tak< 
the  account  between  the  parties,  deducting  the  400/.  J 
shall  give  an  account  against  the  Defendant  from  the  timf 
of  filing  the  bill,  but  not  before,  on  account  of  the  delajij 

(a)  9  Ves.  292.  (b)  14  Yes.  273. 
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There  should,  however,  be  an  inquiry  as  to  the  manner  in 
winch  the  mines  have  been  worked,  and  their  present  condi- 
ion ;  for  if  they  have,  with  a  view  to  undue  profit,  been  reck- 
nsly  worked,  so  as  to  leave  them  in  a  state  unfit  for  working, 
ithout  a  great  expenditure,  I  think  that  should  be  taken 
(o  consideration,  in  the  proposed  allowance  for  substantial 
provements.  If  the  Defendant  waive  this  account,  it 
[  not  be  necessary  to  direct  the  inquiry.  I  cannot  con- 
^e  the  injunction  beyond  a  very  short  period.  The 
ijntiff,  therefore,  must  be  prepared  to  pay  the  balance 
tpcd  by  the  judgment,  after  deducting  the  400/. 


1843. 


MUT«HAT«Ii»ll 
V. 

Mabvm. 


declare  that  the  sum  of  400/.,  part  of  the  sum  secured 
"^Iie  bond,  bearing  date  the  15th  of  July,  1829,  in  the  bill 
Otioned,  is  not  to  be  allowed  in  the  account  as  against 
-  Plaintiff;  and  that  the  judgment  is  not  to  be  enforced 
far  as  regards  that  sum.  Declare,  having  regard  to  the 
aracter  filled  by  the  late  Richard  Marum,  and  on  the 
ound  of  public  policy,  that  the  lease  bearing  date  the 
h  of  April,  1829,  be  set  aside.  And  declare  the  Plain- 
3r  entitled  to  the  possession  of  the  lands  and  premises, 
^d  the  mines  and  royalties  included  therein ;  and  an  ac- 
>unt  of  the  rents,  profits,  and  proceeds,  received  by  the 
defendant  since  the  filing  of  the  bill,  is  to  be  taken  by  the 
I^aster,  and  that  the  rent  is  to  cease  from  the  same  period. 
'^t  an  account  also  be  taken  of  what  is  due  for  rent  of  the 
W  lands,  up  to  the  time  of  filing  the  bill ;  and  let  the 
*^ter  set  an  occupation  rent,  to  be  paid  by  Defendant, 
*  Biich  part  of  the  said  lands  as  were  in  her  own  posses- 
^*^>  the  balance  to  be  paid  according  to  the  result,  subject 


Decree. 
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1843.  to  the  account  hereafter  directed.  Master  to  take  an  account 
MuLBALLBM  of  all  sums  expended  by  the  late  Richard  Marum,  or  by 
Mabum.  ^^^  Defendant  Elizabeth  Marum^  before  the  filmg  of  tb^  m« 
^^^  bill,  for  substantial  and  lasting  improvements ;  and  let  tb-^ 
Master  ascertain  what  is  the  present  value  thereof.  L^^^ 
the  Plaintiff  be  charged  therewith  in  account,  subject  tf^^ 
the  following  directions.  Master  to  inquire  and  repo  :^^^ 
whether  the  mines  have  been  worked  in  a  workmanlil^^^ 
and  proper  manner  or  not,  and  what  is  the  present  sta^^^^ 
and  condition  of  the  same  ;  liberty  to  the  Master  to  staC— S*^ 
any  special  circumstances.  Let  the  Defendant,  EUzabe^^^ 
Mammy  pay  all  the  costs  of  this  suit,  up  to  the  hearing 
The  Plaintiff  to  pay  the  Defendants,  Henry  Gore^  Willia 
Robertson^  and  John  Riordan^  their  costs,  and  have  thai 
over  against  the  Defendants.  Plaintiff  to  be  at  liberty  C:=^C3 
deduct  the  costs  found  due  to  him  from  any  balance  dusiK^ 
from  him.  Reserve  payment  of  balance  either  way,  ai^^<J 
the  consideration  of  subsequent  costs,  and  all  further  dire^^^r- 
tions,  until  after  the  Master  shall  have  made  his  report. 

Reg.  Lib.  87,  fol.  68,  1843. 
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HAY  V.  WATKINS.  1843. 


r 

Jan,  20. 

511 S  case  came  before  the  Court  upon  exceptions  to  the  By  a  marriage 

,     „  settlement,  a 

ster  s  Keport.  sum  of  2000/. 

was  provided 
for  the  portions 

t  appeared  that   by  indenture  of  settlement,  bearing  °^iJj®gJ**^^J 
3  the  10th  of  December,  1783,  and  made  between  John  marriage,  to  be 

divided 

likxjis  of  the  first  part,  the  Right  Hon.  St.  Leger  Lord  amongst  them 

in  such  propor* 

neraile  and  the  Hon.  Mary  St.  Leger,  his  daughter,  of  tions,  as  the 
second  part,  Boyle  Aldworth^  and  the  Hon.  Richard  by  deed  or  will, 

Leger ^  of  the  third  part,  and  the  Hon.  Hayes  St.  Leger  default  of  ap- 
Richard  Aldworth  of  the  fourth  part ;  and  being  the  ^^Jjj^^^^rh^ 

!ement  executed  on  the  occasion  of  the  marriagfe  of  John  ^aj-^er,  by  his 

°  wiU,  after  re- 

'hins  with  the  Hon.  Mary  St.  Leger,  certain  estates,  «>'>"«  J*" 

power,  be- 

Lte  in  the  county  of  Cork,  of  which  the  said  John  Wat-  queathed  as 

.         1  ,    .  ^  ,  rn  follows  :    "  I 

vrere  seised,  were  vested  in  trustees  for  the  term  of  nve  leave  and  be- 
Ired  years,  upon  trust,  in  the  events  which  have  hap-  g^^  daoghter  ^ 
d,  to  raise  a  sum  of  2000/.  of  the  then  currency,  for  ^ers^of"'" 
portions  of  the  younger  children  of  the  marriaire,  to  be  ^^^'•»  ^  ^^^ 

^  JO  o   »  nae  properly 

led  amongst  them  in  such  parts  and  proportions,  and  to  ^JJ^*!^. 
>aid  at  such  time  as  the  said  John  Wathins,  by  any  and  to  pay 

what  small 

ing  under  his  hand  and  seal,  or  by  his  last  will  and  debts  I  may 

,        ,  ,    ,.  .  1  .       ,    r     1        #.         1     °^®  ^°  ^^^^ 

unent,  should  direct  or  appoint:  and  in  default  of  such  island  at  my  de- 
)intment,  to  be  equally  divided  between  them,  share  thatthlTap- 
share  alike,  and  to  be  paid  at  the  times  therein  spe-  bad**and°thiir* 

J  the  200/.  should 

go  as  if  unap- 
pointed. 

'here  were  issue  of  the  marriage  seven  children ;  and 
1  the  marriage  of  one  of  them,  Harriett  Charlotte, 
I  James  Hay  in  the  year  1821,  John  Watkins,  by  a 
lin  writing  under  his  hand,  and  attested  by  two  wit- 
es,  and  bearing  date  the  1st  of  December,  1821,  under- 

>L.  III.  2  A 
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1843.        took,  notwithstanding  any  deed  or  letter  to  the  contnuy, 
Hat         to  leave  at  his  death  500/.  late  currency,  and  during  his 
WATKiiii.     ^^f®  to  pay  the  sum  of  30/.  annually,  to  the  said  HarrieU 
Charlotte  Watkins.  as  interest  thereon. 


StaUfKuni. 


On  the  15th  of  August,  1833,  John  Watkins,  who,  up 
to  the  period  of  his  death,  had  resided  in  the  Isle  of  Man^ 
departed  this  life,  having  previously  made  his  will,  bearing 
date  the  4th  of  July,  1832,  and  thereby,  after  reciting  tb« 
marriage  settlement  of  the  10th  of  December,  1783,  amd 
the  power  of  appointment  which  he  had  thereunder,  la^ 
proceeded  thus : — "  Whereas  on  my  daughter's  {HarrUtfm^ 
marriage  with  Captain  James  Hay  I  settled  the  sum  c^ 
500/.  on  her,  to  be  paid  at  my  death,  and  for  which  1  hvr^ 
paid  her  the  legal  interest  yearly:  I  further  leave  aa^ 
bequeath  unto  my  said  daughter  Harriett  a  further  sum  c^^ 
200/.  to  have  me  properly  buried  in  this  island,  and  to  pa-^T 
what  small  debts  I  may  owe  in  this  island  at  my  decease     • 
I  also  leave  and  bequeath  unto  my  daughter,  Louisa  Wa^^ 
kinsy  the  sum  of  900/.,  to  whom  I  never  gave  any  thing  a  ^^^ 
her  marriage,  or  since:   the  remaining  400/.  I  leave  an^^ 
bequeath  unto  my  four  sons  in  the  East  Indies,  bein^^ 
amply  provided  for, — that  is  to  say,  IGO/.  to  my  son  Joht^^ 
100/.  to  my  son  Arthur,  100/.  to  my  son  Westrapp,  an^^ 
100/.  to  my  son  William" 

The  bill  in  the  present  cause  was  filed  by  James  Hay^^^ 
and  Harriett  Charlotte  his  wife,  and  Westropp  WathinS:r^ 
and  Louisa  fVatkins  his  wife,  praying  that  the  appoint-^^ 
ment  made  by  John  fVatkins  in  favour  of  his  younge^"^ 
children,  might  be  declared  valid,  and  the  chai^ies  raised. 


On  the  16th  of  December,  1841,  a  decretal  cwder 


WATKIHt. 
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mounced,  declaring  the  said  sum  of  2000/.  to  be  well  1848. 
uged  on  the  lands  and  premises  in  the  pleadings  men-  hat 
ned,  and  referring  it  to  the  Master  to  inquire  and  report 
!  several  parties  then  entitled  thereto,  and  their  rights, 
'  their  several  shares  therein  respectively. 

n  the  19th  of  December,  1842,  the  Master  made  his  Re- 
»  and  thereby  found  that  the  Plaintiff,  Harriett  Char- 
^apf  was  entitled  to  both  sums  of  500/.  and  200/. 

K>  this  report  exceptions  were  taken  on  the  part  of 
^  of  the  younger  children,  who  submitted  that  the 
intment,  so  far  as  regarded  the  sum  of  200/.,  was 
»  and  that  this  sum  was  therefore  distributable  as  an 
^pointed  portion  of  the  2000/. 


It.  Moore  and  Mr.  Joshua  Clarke  for  the  exceptions.         Argument 

lie  appointment  in  this  case  is  plainly  void.     It  is  not 
a  case,  where  the  appointment  has  been  made  with 
>ndition  annexed,  which  the  donee  of  the  power  had 
ight  to  impose ;  for  there  the  object  of  the  condition 
some  supposed  advantage  to  the  appointee :  here,  on 
contrary,  the  design  is  to  benefit  the  party  himself,  and 
provide  for  the  payment  of  his  own  debts  and  liabilities. 
3  appointment,  though  nominally  made  to  Harriett,  is 
stantially  in  &vour  of  the  testator  himself.     It  would 
inequitable  in  Harriett  to  take  the  gift  and  refuse  to 
form  the  condition.     Again,  the  gift  and  the  condition 
so  blended  together,  that  it  would  be  impossible  to 
irate  one  from  the  other.  The  cases  shew,  that  the  con- 
on  only  cap  be  rejected  where  the  boundaries  between 
2a2 
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^^^'        the  excess  and  proper  execution  are  precise  and  apparent ; 
Hat         Alexander  v.  Alexander{a)i  Hamilton  v.  Itoyse{b).    Her* 

Vm 

WATKnia.     the  boundaries  are  not  distinguishable,  and  the  execudo^ 
Argument,      therefore  must  fedl  altogether  so  &r  as  regards  this  s\m^^ 
of  200/. 


Mr.  Serjeant  Warren^  Mr.  Collins^  and  Mr.  Raddr^ 
for  the  Master's  Report. 

It  is  quite  clear  that  the  testator  had  no  power  to  m^^ 
nex  to  the  payment  of  the  share,  which  he  has  thoo^l 
proper  to  appoint,  the  condition  in  question :  the  conditic^z 
therefore,  is  void,  while,  at  the  same  time,  the  appointm^x 
is  valid.  The  cases  establish  that  where  a  condition  i 
annexed  to  a  gift,  not  authorized  by  the  power,  the  gift  x 
good,  and  the  condition  only  inoperative,  so  that  the  ai-p 
pointee  takes  the  fund  absolutely,  Alexander  v.Akxcmsir 
der{c)i  Sadler  v.  Pratt{d).  The  Court  always  strugg-1^ 
to  support  the  appointment,  unless  where  there  has  be<er 
any  underhand  or  fraudulent  agreement,  in  which  case  t^^ 
corrupt  agreement  vitiates  the  entire  transaction,  ^nd 
renders  it  void  in  toto.  In  Robinson  v.  Hardcastle(€i)9 
the  donee  of  the  power  appointed  by  his  will  the  estate 
charged  with  the  payment  of  his  debts,  which  he]  was  n^* 
authorized  to  do ;  and  Mr.  Justice  Butter  is  reported  ^^ 
have  said,  <^  that  this,  perhaps,  might  render  the  who^^ 
execution  of  the  power  void."  But  in  The  TrecUise  ^ 
Power 8{f)  it  is  stated  that  there  is  no  authority  for  thi^ 
and  ^^  that  even  if  the  estate  had  been  given  to  the  obj^^ 
of  the  power,  upon  condition  that  he  paid  the  donee's  del^^ 

(a)  2  768.  sen.  640.  (d)  5  Sim.  632. 

(()  2  Sch.  &  L.  315.  (e)  2  Term  R.  241. 

(c)  2  Ves.  sen.  640.  (/)  Vol.  ii.  p.  92. 
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the  appointment  would  have  been  good  even  at  law,  and        1843. 
^e  condition  void  :  at  any  rate,  in  equity,  the  excess  only         Hat 

in  the  appointment  would  be  void."  Wat™. 


Th::^  Lord  Chancellor: — 

'X^Jiis  case  is  not  free  from  difficulty:  what  was  intend-      Jf^d^ment. 
ed  appears  to  be  quite  clear.     The  object  of  the  gift  was 
not    SI  mere  bounty  to  the  testator's  daughter,  but  a  some- 
tbii:^^  more,  a  payment  of  the  testator's  small  debts.     The 
cas^s  go  to  this  extent ;  that  where  the  intention  to  bene* 
fit  "fclie  object  of  the  power  is  clear,  and  that  something  is 
superadded,  a  condition  annexed  to  the  gift  not  warranted 
\>y  tbe  power,  there  the  gift  is  good ;  the  Court  will  strike 
out  what  is  excessive,  and  the  appointee  will   take   the 
^d  absolutely:  but,  in  this  case,  the  benefit  was  intended 
to  be  given  to  the  daughter,  upon  condition  of  her  comply- 
^g  with  the  terms,  which  the  donee  of  the  power  imposed, 
^^^inely,  the  having  him  properly  buried,  and  paying  what 
^^^all  debts  he  might  owe  at  his  decease.  Can  it  be  argued, 
^Hat  it  was  intended  that  this  lady  was  to  take  this  sum  of 
^O0/.,and  comply  with  neither  of  the  conditions  ?  That,  how- 
ever, may  be  said  of  every  such  case ;  but  still  further,  here 
^^  18  difficult  to  separate  the  gift  from  the  condition,  they 
^^nstitute  an  entire  gift :  the  words  are,  ^'  I  bequeath  unto 
'Jiy  daughter  Harriett  a  further  sum  of  200/.,  to  have  me 
pit>perly  buried  in  this  island,  and  to  pay  what  small  debts 
I  nay  owe  in  this  island  at  my  decease."     It  is  like  the 
case  of  a  legacy,  where  there  is  no  gift  except  in  the  di- 
rection to  pay.     I  cannot  separate  the  gift  from  the  con- 
ation, and  therefore  must  hold  the  appointment  to  be  bad. 
I  believe  this  to  be  the  soundest  construction,  although  I 
do  not  think  the  case  free  from  difficulty.     I  allow  the 
^xoepdons. 
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1843.  SMITH  t;.  CLARKE. 


Jan.  20. 


Jan.  21).         rp 

By  a  decree       1  HE  bill  in  this  cause  had  been  filed  for  the  purpose 

of  this  Court, 

the  Defendant    obtaining  the  renewal  of  a  certain  lease  bearing  date  t 

wae  ordered  to 

pay  certain        10th  of  November,  1783. 

costs  to  the 
Plaintiff^:  these 

^'^^dt  re.  ^^  ^«  hearing  of  the  cause  on  the  29th  of  May,  18; 
DefendS^Tb*^^  a  case  was  sent  to  the  Court  of  Common  Pleas  for  tl 
the  Piaintiflfs*     opinion,  whether  the  said  lease,  and  the  covenant  for  r 

soUcitor,  under     '^  '  '  ' 

a  power  of        petual  renewal  therein,  were  warranted  by  the  leas 

attorney  from 

his  cUents.        power  Contained  in  a  marriage  settlement  of  the  26tl 

The  Defendant    j  *  »to  i 

then  appealed     J «ne»  U^l. 
from  the  de- 
cree, which 

T^STd         Th«  J"^«»  ^f  ^^^^  Court  having  certified(a)  that 
the  wu  was       le^igQ  and  the  covenant  for  renewal  were  warranted  by 

eyentually  dis-  ^ 

missed  with       leasing  power  contained  in  the  said  settlement,  the  cs 

costs.     Itwas  ®  '^ 

admitted  that  was  Set  down  to  be  heard  upon  the  certificate,  and  on 
the  amount  of 

costs  paid  by      2nd  of  June,  1840,  a  decree  was  pronounced  in  confon 

the  Defendant       ,  .  , 

to  the  Plain-  therewith. 

was'not  paid'         ^^^  Defendant,  Clarke^  having  presented  an  appes 

Xed^witrthe  *^«  House  of  Lords,  on  the5th  of  August,  1842,  the  He 

Msentofthe  ,of  Lords  reversed  the  said  order  and  decree,  and  direi 

Plaintiffs,  and 

applied  in  pay-   that  the  Plaintiffs'  bill  should  be  dismissed  with  costs, 

ment  of  the 

costs  incurred     the  causc  remitted  back  to  the  Court  of  Chancery,  to  do 

in  defence  of 

the  appeal,  as     ther  therein,  as  should  be  just  and  consistent  with 

well  as  of  the  •  j  .    j 

other  costs  then  said  judgment. 

due  :— Jr«W, 
that  though 

actuai^tranrfcr        ^^^  cause  now  came  on  to  be  heard  upon  this  order. 

of  the  money, 

yet  that,  in  point  of  law,  the  payment  to  the  prineipal  was  complete ;  and  that  the  Dein 
was  therefore  not  entitled  to  an  order  upon  the  solicitor  for  the  repayment  of  the  amom 
the  ooets. 

(a)  Smythe,  367. 
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the  same  time  an  application  was  made  on  the  part  of  the 
Defendant,  Clarke^  that  the  Plaintiffs,  and  John  Smithy 
their  solicitor,  might  be  ordered  to  pay  back  to  the  De- 
fendant, Clarke^  or  his  attorney,  the  sum  of  237/.  \s.  Id.y 
being  the  amount  of  the  several  taxed  bills  of  costs  directed 
by  the  decree  in  this  cause,  bearing  date  the  2nd  of  June, 
[8^4  €,  to  be  paid  by  the  said  John  Clarke  to  the  Plaintiffs, 
od  which  the  Plaintiffs'  said  solicitor  compelled  the  said 
^Jkji  Clarke  to  pay  to  him,  under  the  threat  of  the  process 
'  diis  Honourable  Court. 


1843. 


Smith 

V, 

Cla&kz. 
Statement, 


Xn  support  of  this  motion  an  afiBdavit  of  the  Defendant, 
't^MrkCj  was  read,  from  which  it  appeared  that  immediately 
%«r  the  pronouncing  the  decree  of  June,  1840,  the  Plain- 
fir*s  solicitor  furnished  to  the  Defendant's  solicitor  the 
oats  directed  to  be  paid,  and  which  costs  were  taxed  to  the 
^xn  of  237/.  Is.  \i. ;  and  he  pressed  the  Defendant  for 
^e  payment  of  this  sum,  and  threatened  to  enforce  the 
^^.yment  thereof  by  means  of  the  process  of  this  Honourable 
— ourt ;  and  that  the  Defendant,  being  apprehensive  of  the 
'^>iisequences  in  case  of  a  refusal,  paid  the  Plaintiffs'  soli- 
^t;or  the  said  sum  of  237/.  1«.  \d.  upon  the  Plaintiffs'  own 
^^«eipt,  and  also  the  receipt  of  the  Plaintiffs'  solicitor,  and, 
^  addition,  a  power  of  attorney  from  the  Plaintiffs  to  their 
solicitor,  authorizing  him  to  receive  the  same.  The  affi- 
Imvit  further  stated,  that  on  the  29th  of  July,  1840,  the 
C>efendant  served  on  the  Plaintiffs'  solicitor  notice  of  his 
^tention  to  appeal,  and  on  the  3rd  of  August  presented 
k^  petition  of  appeal,  and  that  on  the  5th  of  August,  1842, 
khe  decree  complained  of  was  reversed :  that  he  believed 
^hat  the  Plaintiffs  were  in  embarrassed  circumstances :  that 
tlie  amount  of  costs  so  paid  to 'the  Plaintiffs'  solicitor  had 
not  been  paid  over  to  the  Plaintiffs,  but,  on  the  contrary. 


Stattnumt. 
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1843.        bad  been  retained  by  the  solicitor ;  that  an  order  on  the 

> r— ^ 

Smith        Plaintiffs  alone  for  the  repayment  of  said  costs  would  be 

Clabkb.      ineffectual ;  and  that  unless  the  solicitor  should  be  ordered 

to  refund  said  costs,  that  same  would  be,  in  all  probability, 

entirely  lost  to  the  Defendant. 

The  Plaintiffs'  solicitor  made  an  affidavit  to  resist  the 
application.  He  admitted  that  he  had  received  the  amount 
of  the  costs  from  the  Defendant  Clarke^  but  added  that 
the  Defendant  had  refused  to  pay  same  unless  the  Plaintiffs' 
solicitor  obtained  a  power  of  attorney  from  his  clients,  au- 
thorizing him  to  receive  same,  which  he  accordingly  did : 
he  further  admitted  that  he  did  not  pay  over  this  amount 
to  the  Plaintiff's,  but  retained  same,  with  the  assent  of  the 
Plaintiffs,  for  the  defence  of  the  appeal,  which,  at  the  parti- 
cular request  of  the  Plaintiff's,  he  had  undertaken  to  defend, 
and  also  in  payment  of  costs  then  due  to  him :  that  the 
costs  of  the  appeal  exceeded  the  sum  of  400/.,  and  that  the 
costs  of  the  suit  were  still  due.  The  Plaintiff's'  solicitor, 
by  his  affidavit,  further  stated,  that  he  had  proceeded  with 
the  appeal  upon  the  strength  of  being  allowed  to  retain  the 
sum  so  received  by  him  fr^m  the  Defendant,  and  which  he 
received  on  account  of  the  Plaintiff's,  and  as  their  agent, 
and  for  them,  and  not  for  himself. 


Argumtnt.  Mr.  Serjeant  Warren  and  Mr.  Moore^  in  support  of  the* 

application,  submitted  that  they  were  entitled  to  an  orde^" 
upon  the  solicitor  for  the  repayment  of  this  money,  which^- 
it  was  admitted,  had  not  been  paid  over  to  the  client :  tha^ 
the  solicitor  was  aware  of  the  appeal,  and  must  have  knowc^ 
that  in  the  event  of  its  being  successful  he  would  be  liable 
to  be  called  upon  to  refund  the  amount,  which  had  been^ 
so  paid  to  him  :  that  in  this  respect  he  resembled  a  stake-^ 
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holder,  holding  a  sum  of  money  for  the  party,  who  would 
be  eventually  entitled  to  it.    They  cited  Mahne  v.  O^Con- 
mar(a)f  where  such  an  order  had  been  obtained  from  Lord 
Plunket  under  precisely  similar  circumstances. 

The  Attorney^  General  and  Mr.  J.  A.  Wall,  for  the 
Plaintiffs'  solicitor,  distinguished  the  present  case  from 
that  of  Mahne  v.  O' Connor ^  inasmuch  as  there  the  pay- 
ment had  been  made  to  the  solicitor  in  his  character  of 
solicitor,  and  upon  his  own  receipt,  whereas  here  the  soli- 
citor was  acting  not  as  solicitor  but  as  the  agent  of  the 
parses,  under  a  power  of  attorney ;  in  addition  to  which 
^eire  had  been  in  the  present  case  an  actual  appropriation 
^'f    t:he  money  so   paid,  for  it  had   been  applied,  by  the 

<'ix*^ction  of  the  principal,  in  payment  of  the  costs  due  to 

^^  solicitor. 
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1843. 


Smith 

9. 

Clabkb. 

Argument, 


^   ^^E  Lord  Chancellor  : — 

This  is  an  application  on  the  part  of  a  Defendant,  in 

^^'  ^ose  favour  a  decree  of  the  House  of  Lords  has  been 

'^'^onounced,  reversing  the  decree  of  this   Court,  which, 

^"^^ong  other  things,  directed  that  the  Defendant  should 

^^^y  the  costs  of  the  cause  to  the  Plaintiff",  and  which  costs 

"^Vere  accordingly  paid.     I  should  be  glad  to  be  enabled  to 

^^lieve  the  parties  :  the  case  is  a  hard  one :  for  these  costs, 

Vhe  Defendant's  own  money,  have  gone,  in  point  of  fact,  to 

defend  the  appeal ;  but  still  this  has  in  a  measure  occurred 

through  the  Defendant's  own  fault,  for  he  should  have 

applied  to  the  Court  to  stay  the  payment  of  these  costs, 

upon  an  affidavit,  stating  that  the  appeal  was  bond  fide. 


Judgment. 


(/I)  2  Ir.  Eq.  R.  13. 
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1648.        and  not  intended  to  delay  the  Plaintifib :  and  had  he  mac^^ 

**- — 1 ' 

Smith       out  this  casei  and  deposited  the  costs,  they  would  ha^^^ 

Clamkm.     been    retained   by  the  Court.     He    ought  certainly  ^^^ 

Judgnmu.      bave  availed  himself  of  the  protection,  which  the  Coa  ^rt 

could  then  have  afforded  to  him.     The  question  now     :Ss 

one  of  principle :  the  affidavit  states  that  the  Defenda^cnt 

refused  to  pay  the  amount  of  these!  costs  to  the  PlaiotiflE^s' 

solicitor,  unless  he  had  a  power  of  attorney  from  his  cliei^  t» 

authorizing  him  to  receive  the  same.     This  was  obtainec31  ; 

the  payment,  therefore,  was,  in  fiict,  a  payment  to  the  pri^^Ki— 

cipal,  and  not  to  the  solicitor.     It  is  said,  that  there  w  ^bls 

not  any  actual  transfer  of  the  money ;  that  it  never  left  tKixe 

possession  of  the  agent;  but,  in  point  of  law,  the  payme'^cn't 

to  the  principal  was  complete :  and  it  appears  by  the 

davit  of  the  solicitor,  that  he  did  retain  this  money  with 

assent  of  his  client.     The  case  is  not  like  that  of  a  stal^^3- 

holder,  to  which  it  has  been  compared  at  the  bar,  for  su^isli 

a  party  receives  the  money  as  a  deposit,  and  is  not  at  liber-C;x 

to  give  it  to  either  party,  until  their  respective  rights  ha.^%re 

been  established,  like  the  common  case  of  an  auctione^sr. 

The  present  case  is  widely  different :  but  the  parties  ha.'^re 

not  adopted  the  right  course,  and  I  may  not  now  attan^^  pt 

to  effect  justice  at  the  expense  of  principle :  I  must,  the 

fore,  refuse  this  motion,  but  without  costs. 
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LYNCH  V.  JOYCE.  ,043. 


TJan.  20, 26. 
X^E  Plaintiff  in  this  cause  was  a  creditor  of  one  Patrick  siu  by  a  sim- 

JcM^wmes  Joyce^  deceased,  having  accepted  a  bill  of  exchange  credlto/** 

for    his  accommodation,  which  he  subsequently  was  obliged  ^""4*  J Jj^^ij^ 

to    x)ay.     The  bill  was  filed  for  the  administration  of  the  was  the  per- 

""^   '  sonal  represen- 

reaJand  personal  estate  of  Jo^ce.     The  Defendants  were  tative),andthe 
hi^  widow,  who  was  his  personal  representative,  and  his  (who  was  a 

minor)  of  the 
80XS,  who  was  his  heir  at  law.  deceased  debt- 

or. The  per- 
sonal represen- 
tatire  haying 

"The  son,  who  was  a  minor,  answered  jointly  with  the  been  examined 
P^xsonal  representative,  as  his  guardian,  and  by  this  joint  the  part  of  the 
ft^x^swer,  they  admitted  that  the  bill  was  an  accommodation  ^eW^'thatthe 
<^^^e,  and^had  been  paid  by  the  Plaintiff.  The  personal  f^^^e^^^f* 
^^presentative  was  examined  in  the  cause,  as  to  these  fects,  ^®°*^?  **  *^?  _^ 

*  '  '   hearing  against 

^^  j3on  a  consent  signed,  as  well  on  behalf  of  the  minor  heir,  *h«  co-Defen- 
^^  of  the  personal  representative,  and  made  a  rule  of  Court,  at  law. 

*  ,  '^  ^  5irm6/e,itis 

^^  appearing  to  be  for  the  benefit  of  the  minor.  not  the  role  of 

this  Court, 
that  an  estate 
cannot  be  di- 

Under  these  circumstances  the  Plaintiff  sought  a  decree  rected  to  be 

«^       •  1  ,  .  «  .  ,  TOld,  until  the 

Against  the  personal  representative,  she  consenting  thereto,  cause  comes 
^nd  also  against  the  minor  heir,  and  proposed  to  read,  as  ^her  directions, 
evidence  against  the  latter,  the  depositions  of  the  personal 
^representative. 


Mr.  Baldwin  and  Mr.  Holmes  for  the  Plaintiff,  cited,      Argument. 
Whatdy  v.  Smith(a)y   Carter  v.  Hawley{b),  Mabank  v. 

(a)  2  Dick.  650.  (A)  Ambl.  583  (n). 
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1843.        Metcalf{a),  Walker  v.  WingfieldCb),  and  Fereday  v.  Wi^.^^  ^ 
Lthch         V)ick{c). 


JOTCS. 


Mr.  i7ood  for  the  heir  at  law. 


Judgment. 


The  Lord  Chancellor  : — 

I  can  see  no  objection,  if  a  sole  Defendant  choose  to  ca^  n- 
sent  that  a  decree  shall  be  pronounced  against  him,  why  ^Be 
should  not  be  examined.  But  the  difBculty  which  I  £^^1 
is,  that  the  Defendant  here  is  not  a  sole  Defendant,  but  is 
a  co-Defendant  with  the  heir  at  law,  who  is  an  infant;  aK^sd 
then  the  question  which  arises  is,  can  I  pronounce  a  decr^^^ 
against  the  infant  heir,  upon  a  case  proved  by  the  ca-I>-^^ 
fendant.  I  do  not  know  to  what  mischief  this  might  leflu  ^* 
The  counsel  for  the  heir  at  law  must  look  into  the  auth  ^c=>- 
rities,  and  argue  the  point  on  his  behalf,  and  I  shall  allc^  "^ 
the  cause  to  stand  over  for  that  purpose. 


Jan.  26.  On  this  day  Mr.  Flood  for  the  heir  at  law,  stated,  tfe^^ 

StatemmL     hc  was  prepared  to  argue  the  question. 


Judgment.        ThE  LoRD  CHANCELLOR  I — 

I  have  been  turning  over  the  point  in  this  case  in 
mind,  and  I  do  not  think  that  there  is  any  difficulty  in 
The  evidence  of  the  co-Defendant  may  be  read  against 
heir,  and  I  will  give  liberty  to  exhibit  an  interrogatory 
prove  the  will. 


(a)  3  Atk.  95. 
(6)  15  Ves.  178. 


(c)  4  Rus8.  114. 
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On  the  part  of  the  minor,  and  for  his  protection,  it  was 
lieii  proposed,  that  the  decree  should  be  drawn  up  accord- 
ng  to  the  form  in  the  case  of  Baillie  v.  Jacksonia)^  that 
h^  estate  should  not  be  sold,  until  the  account  of  the  per- 
oja.jd  estate  had  been  taken,  and  the  cause  heard  upon  fur- 
k^T  directions. 
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Lthch 
v. 

JOTCX. 

Statemtmt, 


"^K^B  Lord  Chancellor: — 

3  will  act  upon  that  rule  in  this  case,  but  I  do  not  mean 
^  Bay  that  I  shall  adopt  it  in  any  other.  I  should  be 
^^  sorry  to  lay  down  the  rule,  that  an  estate  was  never 
^^    be  sold,  until  the  cause  comes  back  for  further  direc- 


The  decree  was  drawn  up  as  follows :  Refer  it  to  the 

-Adaster  to  take  an  account  of  what  is  due  to  the  Plaintiff, 

^>ii  foot  of  his  demand  in  the  bill  mentioned,  and  of  all 

^>ther  the  debts,  legacies,  funeral  and  testamentary  expenses 

c^f  the  testator  Patrick  James  Joyce^  in  the  bill  named, 

^nd  let  the  Master  take  an  account  of  the  personal  estate 

of  the  said  testator  received  by,  or  come  to  the  hands  of,  the 

X)efendant,  Mary  Joyce^  his  executrix,  or  by  or  to  the 

liands  of  any  other  person  or  persons,  by  her  order  or  for  her 

use ;  and  in  case  such  personal  estate  shall  be  insufBcient 

for  the  payment  of  the  testator's  debts  and  legacies,  let  the 

Master  take  an  account  of  the  real  and  freehold  estates  of 

the  sidd  testator,  and  of  the  rents  and  profits  thereof,  into 

whose  hands  the  same  came,  and  how  applied  and  disposed 

of,  and  of  all  charges  and  incumbrances  affecting  the  said 


Decree. 


(a)  10  Sim.  167. 
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1843.  estates,  and  the  nature,  amount  and  priority  thereof,  respec- 
Lthoh  tively  ;  and  let  the  said  Master  be  at  liberty  to  cause  ad- 
JoYcx.  vertisements  to  be  published  in  such  of  the  public  papers 
as  he  shall  think  fit,  for  all  creditors  of  the  said  testator,  and 
persons  having  charges  and  incumbrances  a£fecting  his  said 
estates,  to  come  in  before  him  and  prove  the  same;  and  for 
better  taking  of  the  said  accounts,  the  parties  are  to  produce, 
&c. ;  and  let  the  Plaintiff  be  at  liberty  to  exhibit  an  interro- 
gatory for  the  examination  of  witnesses  to  prove  the  will  of 
the  testator,  Patrick  James  Joyce  ;  and  let  the  Defendant 
Mary  Joyce^  she  by  her  counsel  consenting,  invest  the  sum 
of  1093/.  19j.  Id.,  now  in  her  hands,  part  of  the  assets  of 
the  said  testator,  in  the  purchase  of  Government  Three  and  a 
half  per  Cent,  stock,  with  the  approbation  of  the  Master, 
and  to  transfer  said  stock,  when  so  purchased,  with  the  pri- 
vity of  the  Accountant  General  of  the  Court,  to  the  credit 
of  this  cause ;  and  let  the  dividends  be  invested  from  time 
to  time.  Reserve  the  consideration  of  further  directions, 
and  the  costs  of  this  suit,  until  after  the  Master  shall  have 
made  his  report. 

Reg.  Lib.  87,  fol.  125,  1843. 
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CROZIER  r.CROZIER.  1848. 


Jan,  17,  26. 

ndenture  bearing  date  the  22nd  of  December,  1797,  f  ?  *J*^  ^- 

°  tain  lands  w«r« 

iosborough  released  and  demised  the  lands  of  Gortra,  conTeyedtotha 

use  of  A.  for 

county  of  Fermanagh  (of  which  he  was  then  seised  life,  and  from 

and  after  hit 

•simple),  to  John  Crazier j  his  heirs  and  assigns,  to  decease  unto 
B  of  John  Crazier  for  life,  without  impeachment  of  of.  and  to  and 
"  and  from  and  after  his  decease  then  unto  and  to  ^^or'mOTeof 
e  of,  and  to  and  amongst  such  one  or  more  of  the  *hii^ra  orA 
or  children  of  the  said  John  Crozier  by  Katherine  ^y j»^»  ^f^ 

^  wife,  as  he 

?r,  otherwise  Rosborough.  his  present  wife,  niece  of  should  by  deed 

^  '^  or  wiU  limit 

id  John  Rosborough^  whether  son  or  sons,  daughter  and  appoint, 

and  to  the 

ghters,  as  the  said  John  Crozier ^  by  any  deed  exe-  heirs  and  as- 
in  his  life-time,  or  by  his  last  will  and  testament,  by  chUd  or  chU- 
ily  executed,  shall  limit  and  appoint,  and  to  the  heirs  defauit*of  sudi 
signs  of  such  child  or  children  for  ever:  and  in  de-  JJ^^°^^^„ 
)f  such  appointment,  then  to  the  use  and  behoof  of  •■  tenants  in 

*  common  in 

jveral  children  of  the  said  John  Crozier  by  the  said  fee;  and  for 

default  of 
such  issue, 
to  A.  in  fee. 
by  his  will,  without  referring  to  the  power,  deyised  the  lands  to  his  wife  for  life, 
ndition  tliat  she  should  thereout  maintain  and  educate  his  children,  in  such  manner  as 
ntors  should  think  proper  ;  and  he  directed  that  at  the  end  of  each  year  an  account 
»e  settled,  and  that  whatever  sum  should  be  found  in  her  hands  should  be  placed  out 
est,  for  the  purpose  of  accumulating  a  fund  for  the  payment  of  the  legacies  therein- 
tqueathed.     The  testator  then  bequeathed  to  each  of  his  younger  children  500/.,  and 
the  lands  to  his  eldest  son  for  life,  and  after  his  decease  to  his  heirs  male  and  female ; 
scted  that  in  case  the  accumulated  fund  should  not  be  sufficient  for  the  payment  of 
.cies  to  the  younger  children,  the  said  lands,  together  with  certain  other  lands  which 
•t  the  subject  of  the  power,  should  stand  charged  with  the  deficiency : — Held,  that  the 
to  the  eldest  son  in  fee  in  remainder  was  a  good  appointment  under  the  power, 
1  the  gift  to  the  wife  was  Toid. 

d  also,  that  the  direction  for  the  maintenance  and  education  of  the  younger  children, 
gift  of  the  legacies  to  them  were,  pro  tanto,  a  due  execution  of  the  power ;  but  that 
of  so  much  of  the  rents  as  during  the  life  of  the  wife  was  not  required  for  the  main- 
of  the  children,  and  the  payment  of  their  legacies,  was  Toid,  and  therefore  went  as  in 
of  appointment. 
ower  to  gire  the  estate  authorises,  in  equity,  a  sale  and  a  gift  of  the  produce  of  the 

ower  must  not  be  exceeded,  nor  its  directions  evaded ;  but  where  there  is  no  prohibi- 
ery  thing,  which  is  legal  and  within  the  limits  of  the  authority,  should  be  supported, 
e  ought  not  to  be  any  trifling  distinctions  between  power  and  property  upon  merely 
il  grounds.  / 
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1843.        Katherine  Crazier  his  wife,  whether  they  be  sons  or  daug'^' 
ters,  or  both,  and  their  several  and  respective  h^  a^^A 
assigns,  to  take  as  tenants  in  common  and  not  as  joiim.  tr- 
Statement,     tenants,  and  if  there  shall  be  one  child,  then  to  such  on  1^^ 
child,  whether  son  or  daughter,  his  or  her  heirs  and 
signs  ;  and  for  default  of  such  issue,  then  to  the  use 
behoof  of  the  said  John  Crozier^  his  heirs  and  assigns 
ever,"  subject,  however,  to  a  rent  of  48/.  per  annum,  to 
paid  to  John  Rosborough  for  his  life,  and  after  his  decea 
to  a  rent  of  24/.  per  annum  to  his  heirs  and  assigns. 


Immediately  after  the  execution  of  this  deed,  John  C^v^ 
zier  entered  into  and  continued  in  possession  of  the  la.x:M.<li 
of  Gortra  until  his  decease  on  the  29th  of  January,  18L  -^^ . 


John  Crozier  made  his  will,  dated  the  22nd  of  Jui.x:m  e, 
1806:  the  part  of  it  material  to  the  present  case  was  ^ 
follows:  viz.,  "  First,  I  order  that  all  my  just  debts  sb^*" 
be  paid  immediately  after  my  decease.  I  leave  and  h^^ 
queath  unto  my  beloved  wife,  Katherine  Crozier^  the  lax»  ^* 
of  Gortra,  during  the  term  of  her  natural  life.  I  also  l^  '^' 
queath  to  her,  the  rents,  issues,  and  profits,  arising  out  of  ^^^^^^ 
lands  of  Moorefield,  otherwise  Cavanteely  Cormick,  CrO  ^" 
kans,  and  Coagh,  situate  in  the  county  of  Fermanagh  afo^^^" 
said,  to  take  and  receive  the  same,  until  my  son  John  sh-^^" 
attain  the  age  of  twenty-three  years,  subject  neverthel^^^  ^ 
and  upon  the  express  conditions  hereinafter  mention^  ^^ 
that  is  to  say,  that  she  shall,  out  of  the  rents  and  pro:^^ 
arising  out  of  the  said  lands,  maintain,  support,  and  educa-'^^^ 
the  several  children,  the  issue  of  her  and  my  marriage,  tft^^-^' 
shall  be  living  at  the  time  of  my  decease,  in  such  a  man  tCM  ^^ 
as  my  executors,  hereinafter  named,  shall  think  fit  and  <i^' 
rect ;  and  that  after  all  necessary  expenses  shall  be  paid    hf 
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her  for  their  education  and  support,  then  my  will  is, 
thstt  at  the  end  of  each  year,  a  regular  account  shall  be 
stated  and  settled  by  her,  and  my  other  executors ;  and 
that  whatever  sum  there  may  appear  to  be  in  her  hands, 
shall  be  lent  out  at  interest,  for  the  purpose  of  accumulat- 
ing* a  fond  to  enable  my  executors  to  pay  off  the  several 
legacies,  at  the  certain  times  hereinafter  for  that  purpose 
mentioned. 


1843. 


Cbozisb 

V, 

Cbozizb. 
Statement, 


**  And  my  will  is,  and  I  hereby  order  and  direct,  that  in 
order  to  accumulate  a  further  sum  for  the  payment  of  the 
aforesaid  legacies,  that  my  executors  shall,  immediately 
after  my  decease,  collect  and  receive  half-yearly  the  rents, 
issues,  and  profits,  arising  out  of  the  lands  of  Derrikerb, 
Drumsastry,  and  Comavray,  and  shall  immediately  upon 
receiving  the  same,  lend  it  out  at  interest  for  the  purpose 
aforesaid  :  the  legacies  in  which  the  abovementioned  fund 
is  to  be  raised  in  discharge,  are  as  follows :  I  leave  and 
^queath  unto  any  younger  children,  namely,  Thomas, 
^^€€ncisy  Robert,  Mary,  Margaret,  Rosborough,  and  Wf/- 
*^<^9^,  the  sum  of  500/.  sterling,  each,  to  be  paid  to  them 
^^pectively,  upon  their  attaining  their  respective  ages  of 
^^nty-one  years,  or  being  married  with  the  consent  of  my 
cxo^utors,  whichever  shall  first  happen  after  my  decease ; 
*^^  in  case  any  of  my  said  several  children  shall  die  before 
^^y  attun  the  age  of  twenty-one  years,  or  being  married 
^  Aforesaid,  my  will  is,  that  then  the  sum  of  500/.  sterling, 
^oich  he  or  she,  as  the  case  may  be,  would  be  entitled  to, 
^ A.11  go  to  and  amongst  my  other  six  children,  share  and 
^'^A.re  alike,  and  in  case  more  than  one  should  die,  in  like 
^A^nner  so  to  continue  on  in  proportion,  and  in  like  man- 
^^^as  the  first,  their  fortune  to  go  to  the  survivors. 

^OL.   III.  2  B 


^ 


1843. 


366  CASES  IN  CHANCERY. 

"  I  give  and  devise  to  my  eldest  son,  John  Crozier^  th^** 
several  lands  hereinafter  mentioned,  that  is  to  say,  Moor^"^ 
field,  or  otherwise  Cavanteely,   Cormiek,   Crockans,  an^B-d 
Statement      CodLgh^  to  take  to  his  own  proper  use  and  benefit,  from  ai^B^d 
immediately  after  he  attains  the  full  age  of  twenty-thr^^ 
years  ;  and  I  also  give  and  devise  to  my  s^d  son  John,  tbzae 
lands  of  Gortra,  Derrikerb,  Drumsastry,  and  Cornavra^gr, 
to  take  to  his  own  proper  use  and  behoof,  from  and  imnL  me- 
diately after  the  decease  of  my  said  wife,  Kaiherine  Crozi&'.j^^ 
all  which  said  several  lands  and  premises  are  situate  in  tine 
county  of  Fermanagh  aforesaid,  and  to  take  and  recei  "%^e 
the  rents,  issues,  and  profits  thereof,  for  and  during  t 
term  of  his  natural  life,  and  after  his  decease,  to  the  he 
male'  and  female  by  him  lawfully  begotten ;  subject  neve 
theless  to   certain  incumbrances  and  charges   hereinafi 
particularly  mentioned  and  expressed,  that  is  to  say,  in 
there  shall  not  be  a  sufiicient  fund  accumulated  at  the  tirKs  ^ 
of  the  death  of  my  said  wife,  by  the  rents  and  interest  k*^^^ 
ceived  by  my  executors  in  manner  hereinbefore  desired     *^^ 
be  received,  and  applied  to  pay  to  such  of  my  young^^^^ 
children  as  shall  be  then  living,  a  sum  of  500/.  sterlin 
each,  my  will  is,  that  the  said  several  lands  so  devised 
my  said  son  John,  shall  stand  absolutely  charged  and  i:^"* 
cumbered   with  whatever  sum  there  may  be  deficient  ^^^^ 
wanting  in  said  fund  to  enable  my  executors  to  pay  ttr^ 
said  several  sums  of  500/.  sterling  to  each  of  my  young 
children.*'     And  the  testator  then  in  the  event  of  his  soi 
John  Crozier,  not  attaining  the  age  of  twenty- three  years 
leaving  issue,  devised  the  several  premises  to  his  other  soi 
successively  in  like  manner,  and  then  to  his  daughters 
tenants  in  common. 


^3 


At  the  time  of  his  decease,  his  wife,  Katherine  Crozie 
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as^A  twelve  children,  eight  of  whom  were  named  in  his  will, 
and  four  subsequently  born,  namely,  Baptist,  Edward^ 
S-m^erina^  and  Mervyn^  were  living. 

^ith  the  exception  of  the  dispositions  contained  in  the 

foK-^oing  will,  which  did  not  contmn  any  reference  to  his 

po^«>7er  under  the  deed  of  1797,  the  testator  did  not  make 

arm  3^  appointment  of  the  lands  of  Gortra,  nor  did  he  make 

arm  y  provision  for  the  children   born   subsequently  to  the 

date  of  the  will.     Upon  the  decease  of  the  testator,  Kathe- 

nwm.^  Crozier,  his  widow,  entered  into  possession  of  the  lands 

oF  Crortra,  and  by  indenture,  bearing  date  the  1st  of  May, 

IB  17,  demised  these  lands  to  John  Crozier  the  younger, 

for  the  term  of  her  life,  at  the  rent  of  79/.  48.  per  annum. 

U^nder  this  demise  John  Crozier  the  younger  continued  in 

possession  to  the  present  time. 
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Cbozibb 
Cbosibb. 
Statement. 


The  younger  children  resided  with  their  mother,  after 

^e  decease  of  their  father,  and  were  maintained  by  her  out 

^f  tiie  rents  devised  to  her  for  life.     It  appeared  that  in  the 

■*^oiith  of  February,  1827,  shortly  after  the  youngest  of  the 

^*^ildren  who  were  bom  at  the  date  of  the  will,  had  at- 

^^*Oed  the   age    of  twenty-one  years,    an    account    was 

^^t;tied   between   them  and   their  mother,    and   that  she 

^'^^n  paid  the  sum  of  598/.   17*.   llrf.,  which    appeared 

^ir   that  account  to  be  the  sum  due  on  foot  of  the  legacy  of 

^O/.  given  to  each  of  them,  and  the  shares  of  the  legacies 

^**    two  of  the  younger  children,  who  had  died  in  the  inter- 

^^1.     It  appeared  also,  that  shortly  after  the  decease  of  the 

^^tator,  John  Crozier,  the  eldest  son,  in  order  to  make 

^^Hie  provision  for  the  four  younger  children,  who  were  bom 

^^^Mequently  to  the  date  of  the  will,  and  who  were  repre- 

2b  2 
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r— 

Cbozisb 

v. 
Cbosixb. 

Statement. 


sented  as  having  been  wholly  unprovided  for,  executed  his     ^ 
bond  for  1000/.  to  Alexander  Hudson^  in  trust  for  the  said.^^ 
children,  to  each  of  whom  the  sum  of  250/.  was  to  be  pMd^Sa3|^ 
respectively,  on  their  attaining  their  full  age,  free  from  inter-- — ^^ 
est  until  then,  except  in  case  of  the  death  oiKatherineCrozie.  -=-^^ 
before  said  time  ;  and  that  the  amount  due  on  that  bond  wa 
paid  before  the  institution  of  the  present  suit  by  Katherin 
Croziery  their  mother,  out  of  her  own  funds,  to  the  thre 

who  survived,  and  the  personal  representative  of  Mervy z9^^ 

who  was  dead. 


Under  these  circumstances,  the  present  suit  was  ins  •^tL^'^- 
tuted  by  some  of  the  younger  children  of  the  testa^.: -^idf 
against  Katherine  Crozier,  John  Crozier  and  others.  Tf^Knae 
Plainliflfs  by  their  bill  charged,  that  John  Crozier^  t^Z=ie 
testator,  had  not  in  any  manner  exercised  the  power  -^^^ 
appointment  contained  in  the  deed  of  the  22nd  of  II>« 
cember,  1797,  and  prayed  an  account  of  the  rents  ax^" 
profits  of  the  lands  of  Gortra,  received  by  Katherine  ^Lwcm 
John  Crozier  the  younger,  and  a  partition  thereof  amox^ 
the  twelve  children  of  the  testator  or  the  representative 
of  such  as  were  deceased. 


mi 


John  Crozier  and  his  mother  answered  jointly,  and  th  ^>' 
insisted  that  the  will  of  1806  was  a  good  execution  oft::  ^^ 
power  in  the  deed  of  1797,  that  the  demise  of  1817,  made        ^^ 
John  Crozier  by  Katherine^  was,  in  consideration  of  a  re^^^^^' 
equivalent  to  the  value  of  the  lands;    that  the   youn^^^^^ 
children  were  put   to  their  election,  between  the  shai^r  -res 
of  Gortra  which  they  claimed,  and  the  legacies  given  th^^  ^^ 
by  the  will,  and  that  as  the  latter  had  been  paid,  th^    '^X 
should  be  refunded,  if  the  claim  to  the  former  was  enforct^  '^"' 
They  also  submitted,  that  the  Plaintiffs  were  bound  to  r       ''^- 
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fund  to  the  Defendant,  Katherine  Crozier^  the  several  sums 
o£  250/.  vrith  interest,  or  allow  credit  for  the  same  in  taking 
ehe  account.  That  said  sums  were  paid  only  by  reason, 
that  those  after-bom  children  were  left  unprovided  for,  and 
that  it  would  be  unju3t  to  permit  the  Plaintiffs  to  receive 
the  said  monies  on  such  an  understanding,  and  then  to  en- 
force claims  against  these  Defendants,  inconsistent  with  the 
aoc^eptance  of  said  monies. 


1843. 


The  Attorney*  General^  Mr.  Brooke^  and  Mr.  Gayer ^ 
for  the  Plaintiffs. 


Cbozisb 

r. 
Cbozisb. 

StattmetU. 


Argument, 


The  limitation  to  Katherine  Crozier  is  void,  inasmuch 
as  she  was  not  an  object  of  the  testator's  power,  and  the 
effect  of  this  is  not  to  accelerate  the  subsequent  gifts,  but 
to  render  them  also  void.  The  language  of  Lord  Kenyon 
in  Brudenell  v. Elwes{a)^  is  satisfactory  upon  this  point; 
Robinson  v.  Hardcastleib)^  Peters  v.  Morehead{c)^  Alex- 
f'nder  V.  Alexander (jd).  The  subject  is  elaborately  dis- 
cussed in  The  Treatise  of  Powers{e\  and  the  cases  all 
reviewed;  and  the  opinion  there  expressed  is  in  accord- 
ance with  the  view  now  submitted  to  the  Court,  that  where 
*^  first  limitation  is  void,  either  as  being  too  remote,  or  as 
'^ing  in  &vour  of  a  party  not  an  object  of  the  power, 
*  Subsequent  limitation,  though  in  favour  of  an  object  of 
^e  power,  shall  not  take  effect.  In  Routledge  v.  Dorril{f)^ 
^ord  Alvanley  says,  "  It  would  be  monstrous  to  contend, 
^*^t  though  it  is  appointed  to  Richard  DorriU  in  failure 
*^*  the  existence  of  persons  incapable  of  taking,  yet,  not- 


(a)  1  East,  442;  7  Ves.  382.  (rf)  2  Ves.  Sen.  640. 

(6)  2  Term  R.  241,  781 ;  2  Bro.  (e)  Vol.  ii.  pp.  69,  73,  76. 

^-  C.  22,  344.  (/)  2  Ves.  357,  363. 
(c)  Fort.  339;  Fitzg.  156. 
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withstanding  they  exist,  he  should  take,  as  if  it  was  wel  ^ 
appointed  to  them,  and  they  had  failed.  It  is  g^ven  upoi:  \ 
a  contingency,  upon  which  there  was  no  right  to  givi— ii 
it."     The  cases  depend  upon  the  intention  of  the  testato^^rr 

inconsistent  with  the  acceleration  of  the  subsequent  limita-- , 

tion,  and  not  upon  any  technical  grounds.  In  the  presei^.^.  t 
case  the  intention  is  plain,  the  eldest  son  was  not  to  tak_  ^ 
anything  in  the  estate,  until  the  previous  life  estate,  pre^r-^^ 
to  the  wife,  was  exhausted,  and  as  that  estate  was  void  ai^  cl 
incapable  of  arising,  the  subsequent  limitation  so  depen^:^^ 
ing  upon  the  previous  one  must  also  be  held  to  £ul.  IE£ 
the  Court  were  to  sustain  this  will  as  an  execution  of 
power,  it  must  reject  every  word  of  the  will,  except  t 
name  of  the  appointee. 


Mr.  Serjeant  Warren^  Mr.  Moore^  Mr.  John  BrooKr^ 
Mr.  Armstrong^  and  Mr,  Peebles  for  the  Defendant. 


The  settlement  of  1797  does  not  contain  any  words  su*-^' 
cient  to  confer  on  the  donee  a  power  of  appointing  p^s-^  * 
ticular  estates   to  the   objects  of  the   power.      It  simp  I  3^ 
created  a  power  of  selection.     The  donee  was  authoriz^^^ 
to  determine  the  number  by  whom   the  estate  should  "fc^^ 
taken,  but  he  had  no  power  to  determine  the  quantity    ^c^* 
the  estates  to  be  by  them  taken ;  accordingly,  here  the  par^*^  ^ 
has,  by  naming  John  Crozier^  selected  him ;  this  selecti( 
has  exhausted  his  power.      He  has  shewn  his  intention, 
far  as  is  required  for  the  purpose  of  the  execution  of  tl 
power;   the  donor  and  the  law  confer  on  him  thus  ^^  ^^ 
lected  the  fee  simple,  and  the  remainder  of  the  directions        ^^ 
the  testator  will  be  rejected  as  excessive.     There  is  no  ^cr?^- 
rect  authority  on  the  point.     The  case  put  by  Mr.  Fear^^^f 
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in  hh  Treatise  on  Contingent  Remainder8{d)^  most  nearly 
resembles  the  present.     In  Stratton  v.  Be8t(b\  the  power 
was  "  to  permit   and  suffer  all  and  every  the  child  and 
children  of  the  marriage,  to  receive  the  rents,  &c.  to  them 
and  their  heirs  for  ever,  in  such  shares  and  proportions,  &c.," 
and  on  this,  Mr.  Mitford  in  his  argument  observes(c), 
'^  It  is  certainly  clear,  the  father  had  no  power  to  appoint 
the  estates,  but  only  the  shares  the  children  were  to  take." 
But  it  is  argued  on  the  part  of  the  Plaintiffs,  that  inasmuch 
as    the  appointment  to  the  wife,  which  precedes  the  gift 
to  the  Defendant,  John  Crozier^  is  void,  because  she  was 
not  an  object  of  the  power,  that  consequently,  the  subse- 
quent appointment  to  the  son,  which  is  dependent  upon  that 
particular  estate,  must  also  fail.     It  is  a  mistake,  however, 
to  S3.y,  that  the  subsequent  limitation  is  dependent  upon 
the  other ;  on  the  contrary,  it  is  totally  unconnected  with 
It,  and  if  so,  there  is  no  reason  why  it  might  not  take  effect, 
i^ot^^^ithstanding  that  the  previous  disposition  was  bad.  The 
intention  of  the  testator  was  evidently  to  give  the  entire 
^^t^^te  to  his  son  John^  subject,  it  is  true,  to  a  life  estate  in 
^v^our  of  his  wife.     This  latter  object  he  could  not  effect. 
*l^^ consequence  is,  that  the  appointment  to  the  wife  must 
^  c^onsidered  as  if  it  had  never  been  inserted  in  the  will,  and 
th^  limitation  to  John  will  be  consequently  accelerated.    In 
'^^^^idenett  v.Elwe8{d)^  which  has  been  so  much  relied  upon 
^^    ^e  other  side,  the  vt)id  gifts  and  the  valid  appointment 
^^^e  so  connected,  that  it  was  impossible  to  separate  them 
^^>«  each  other.  There  an  estate  tail  was  limited  to  persons 
^^^  objects  of  the  power,  and  the  subsequent  appointment, 
l^ich  was  valid,  was  only  to  arise  upon  the  determination 
^^  that  estate  tail ;  the  intention  there  was  plain ;  Lord 


1843. 


Cbozier 

V, 

Cbozieb. 
Argument. 


Ca)  Page  230. 

(6)  2  Bro.  C.  C.  233.  235. 


(c)  Page  235. 
(O  I  East,  442. 
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AtfmHuaU^ 


Kenyan  states,  that  it  was  clear,  that  the  testatrix  did  not 
intend  that  the  subsequent  limitation  over  to  the  daughter,   ^ 
should  be  accelerated ;    it  was  made  to  depend  upon  the  in — . 
termediate  limitations  to  the  issue  of  her  brothers,  and  sh^^ 
was  not  to  take  until  their  issue  male  were  extinct.     Thi 
case,  therefore,  cannot  govern  the  present,  where  the  lim^^. 
tations  are  not  dependent  upon  each  other,  and  where  tt^e 
intention  that  the  Defendant  should  take  the  whole  estat^^, 
in  any  events  is  manifest.  Crompe  v.  Barrow{a)  closely  r-^^- 
sembles  the  present  case ;  there  there  was  a  power  to  appoL  wnt 
to  children,  and  an  appointment  was  made  to  a  child  f^r 
life,  and  after  his  decease,  to  his  wife  and  children  (wl=io 
were  not  objects  of  the  power),  and  in  case  he  should  c3.i^ 
without  leaving  a  wife  or  child  him  surviving,  then  to  Is^i-^ 
sister,  who  was  an  object  of  the  power.     It  was  submitt^F<i» 
that  the  ultimate  limitation  to  the  sister  depended  upon  t^S^^^ 
preceding  estates  given  to  the  wife  and  children,  and  mu^^^^ 
therefore,  fall  with  them.  hordAlvanleyf  however,  held  tX^^  ^ 
gift  over  to  the  daughter  to  be  good,  and  that  it  was  i^  ^-^^ 
defeated  by  the  preceding  void  limitation.     ^^  The  limii 
tion,"  his  Lordship  observed,  ^^  fails  as  far  as  it  affects 
give  interests  to  the  children :  but  is  there  any  occasion 
make  it  fail  upon  the  other  point,  the  gift  over  to  a  p^ 
son  who  is  an  object  of  the  power  ?    Why  am  I  to  exclu. 
the  person  taking  over,  who  has  a  right  to  take  ?     Th^ 
are  two  alternatives  ;  if  Charles  Bctrrow  (the  son)  leav^ 
no  wife  or  children  at  his  death,  then  the  limitation  ov-^^^  ^> 
being  to  a  good  object,  shall  take  effect ;  if  he  does  leav^^    ^ 
wife  or  children,  then  it  cannot  take  effect." 


Mr.  Gayer  in  reply. 


(a)  4  Ve8.681. 
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Tmmm  Lord  Chancellor  : — 

In  this  case,  the  settlement  of  Gortra  was  to  the  father, 
JipHn  Croziety  for  life,  and  after  his  decease,  to  the  use 
of^  and  to,  and  amongst  such  one  or  more  of  the  child 
or  ohildren  of  him  by  his  wife,  as  he  should  appoint,  and  to 
th^  heirs  and  assigns  of  such  child  and  children  for  ever ; 
aad  for  de&ult  of  such  appointment,  to  the  children  as 
tezmants  in  common  in  fee,  and  for  default  of  such  issue, 
wlmich  means  in  default  of  such  children,  to  John  in  fee. 
Time  devise  of  Gortra,  which  was  made  without  reference 
to  the  power,  but  was  an  execution  of  it,  as  the  estate  was 
devised  by  name,  was  treated  at  the  bar  as  a  devise  to  the 
wifb  for  life,  with  remainder  to  the  eldest  son  in  fee.  It 
w-as  contended  that  the  life  estate  being  void,  the  remain- 
der after  it  was  also  void,  and  it  was  admitted,  that  the 
principle  of  the  decisions  was  against  the  validity  of  the 
devise  in  remainder  to  the  son. 


1843. 

■ r — "^ 

Cbozibb 

o. 
Cbozibb. 

Jan.  26. 

Judgment, 


I  purpose  to  consider  how  the  law  stands  in  the  case  of 
^  diovise  not  under  a  power,  and  how  far  that  law  applies 
^  ^liis  case.  Secondly,  the  extent  of  the  decisions  upon 
^Pl>ointments,  and  their  applicability  to  devises  not  under 
P^'^ers.  And  lastly,  whether  the  devise  in  remainder  to  the 
^^^Kx  is  struck  at  by  the  authorities,  or  the  principles,  upon 
^^Xjch  they  were  decided. 

IFirst,  it  is  laid  down,  as  early  as  9  Hen.  Vl.(a),  by 

^^^^odredj  that  a  devise  is  more  powerful  than  a  g^ant  by 

*'^^ed ;  for  if  one  lease  lands  by  deed  to  a  man  who  is  pro- 

^^^sed  (who  is  not  capax)  for  life,  the  remainder  over  in 

^^«,  or  land  is  leased  for  life  to  a  man,  where  there  is  none 


(a)  Year  Book,  9  Hen.  VI.,  24. 
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Cbozixh 

0. 

Chozibb. 


such  in  rerum  naturd  for  life,  the  remainder  over  in  fei 
that  remainder  and  all  is  void  for  debiUfimdamentumy  ttic^    ^ 
but  in  both  the  cases,  upon  a  devise  the  remainder  is  goo(i^  . 
and  this  is  adopted  in  Rollers  Abridgement{a)^  PhtodenQm^^ 
and  many  other  authorities.      Perktn8(c)   says,  that  ^J. 
though  the  monk  survive  the  testator,  the  remainder  sh^U 
take  effect  presently.     In  Trinity  College  Caee(d)y  Chief 
Justice  Flemmingy  and  in  Thomby  v.  Fleetwood{e\  Lord 
Chief  Justice  Trevor  lay  down  the  rule  generally,  tha^  a 
devise  to  one,  who  is  a  monk,  with  remainder  over,  this  is  a 
good  remainder.      I  may  further  refer  to  the  doctrine   of 
Chief  Justice  Treby^    in  Scatterwood  v.  Edge{f).      In 
Avelyn  v.  fVard(g),  Lord  Hardtuicke^  not  speaking  of  gift® 
void  as  perpetuities,  observed,  "  that  he  knew  no  case    of 
a  remainder,  or  conditional  limitation  over  of  a  real  esta^^'^ 
whether  by  way  of  particular  estate,  so  as  to  leave  a  prop^^ 
remainder,  or  to  defeat  an  absolute  fee  before  by  a  condi--* 
tional  limitation,  but  if  the  precedent  limitation,  by  wb^"^ 
means  soever,  is  out  of  the  case,  the  subsequent  limitatio'V^ 
takes  place."     In  like  manner  a  devise  to  one  in  fee  af^^^^ 
the  death  of  the  third  person,  to  whom  no  previous  est^-^^ 
is  limited,  is  valid,  and  the  estate,  during  the  life  of  th^^*'^ 
third  person,  either  vests  in  him  by  implication,  or  descen  ^^  ^ 
to  the  heir  at  law  according  to  the  intention  of  the  tc 
tator. 


It  appears,  therefore,  that  although  the  particular  est»- ' 
is  given  to  a  person  incapable  of  taking,  or  is  not  given  ^ 
all,  the  devise  in  remainder  or  at  the  future  time  is  vaU  ^ 


(a)  Tit.  Remainder,  (C.  4.5.) 

(ft)  Page  414. 

(c)  Sec.  567. 

{d)  2  Gouldsb.  246,  247. 


(tf)  Strange,  318. 
(/)  1  Salk.  229. 
(g)  1  Ves.  Sen.  420. 
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No^  this  depends  wholly  upon  intention,  which  the  Courts 
execute  even  at  the  expense  of  the  general  rule  of  law,  and 
tkis  intention  is  thus  executed,  because  the  disposition  is 
by  "^jH.     Whether  a  man  have  the  fee  vested  in  him,  or 
only  a  general  power  of  appointment,  his  intention  ex- 
pressed in  his  will  is  equally  to  be  executed.     It  matters 
nat  whether  he  appoints  or  devises,  provided  that  he  do  not 
exceed  his  powen     For  example,  suppose  a  man,  having  a 
general  power  of  appointment,  to  appoint  by  will  to  a  monk 
for  life  (as  under  the  old  law),  remainder  to  A  in  fee.    No 
doubt  the  estate  for  life  would  be  void,  and  the  gift  to 
A  be  good.    If  the  power  be  confined  to  particular  objects, 
^t  cannot  be  exceeded,  but  within  its  limits,  the  intention 
of  the  testator,  the  donee  of  the  power,  must  be  observed. 
In  this  case,  therefore,  let  us  suppose  a  similar  devise  to  a 
naonk  for  life,  remainder  to  the  eldest  son  of  the  testator  in 
fee^  the  life  interest  would  be  void  by  the  general  law,  and 
^so  as  an  appointment  to  a  stranger  :  but  there  is  no  reason 
^hy  a  different  rule  should  be  applied  to  the  gift  of  the 
^nxainder,  from  that  which  would  apply  to  a  devise  not 
nndcr  a  power.     I  assume  that  the  power  authorized  a  gift 
^^  ^t  remainder  in  fee,   and  then  the  testator's  disposition 
^^^xids  on  the  same  footing  with  a  similar  one  by  a  devisor 
*^i»ed  in  fee.     There  ought  to  be  no  trifling  distinctions 
"^^'^ireen  power  and  property  upon  merely  technical  grounds. 
■■^l^e  object  of  powers  sanctioned  by  law  is  to  enable  the 
^^^ee,  to  the  extent  of  the  authority,  to  do  what  a  com- 
'^^^nsurate  estate  would  have  enabled  him  to  accomplish. 
•^  the  cases  of  powers  indeed  the  intention  would  be  effec- 
^^^ted  beyond  the  naked  cases  at  law,  for  there  the  parti- 
^^^^Jar  estate  is  defeated,  and  the  remainder  is  accelerated, 
^^liilst  in  the  former  cases,  although  the  estate  for  life  is 
^^^id,  yet  the  remainder  continues  such,  and  the  estate. 


1843. 


Cbozieb 

V. 

Cbozieb. 
Judgment. 
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Judgment. 


during  the  life  of  the  intended  taker,  goes  as  in  defisiu^^t 
of  appointment. 

But  it  is  supposed  that  the  point  is  concluded  by  tMime 
authorities ;  I  shall  now,  therefore,  proceed  to  consider  tkie 
cases,  which  have  arisen  under  powers.   The  doctrine  l^id 
down  in  Alexander  y.  Alexander  (a)  cannot  be  disputed: 
the  power  was  to  appoint  to  children ;  the  appointment  ^as 
to  a  daughter  for  life,  and,  after  her  death,  to  her  children 
living  at  her  death ;  in  default  of  such  children,  to  tJie 
daughter  herself,  if  she  survived  her  husband ;  but  if  she 
died  in  his  life- time,  to  two  other  children.     The  gift  to 
the  grandchildren  was  held  to  be  void.  Sir  Thomas  Clarhe 
said,  as  to  the  gifts  over,  suppose  the  daughter  leaves  chil- 
dren  at  the  time  of  her  death,  it  was  impossible  any  of 
these  limitations  over  should  take  effect;  and  the  childresm, 
though  they  could  not  take  themselves,  would  yet  prevexs^t 
the  limitation  over.     I  may  observe  that  the   testator's 
intention  would  have  forbidden  a  contrary  constructioXB) 
for,  in  the  case  assumed,  the  testator  did  not  intend  t;b< 
limitation  over  to  operate.    In  Cavendish  v.  CavendishC^^^ 
where,  under  a  power  to  appoint  to  children,  the  appoii*^" 
ment  by  will  was  to  a  son  Richard  for  life,  with  remain <i^^ 
to  his  sons  in  tail,  with  remainder  to  another  son  Geor'^^ 
for  life.  Lord  Mansjield^  in  delivering  the  judgment      ^ 
the  Court,  said,  that  it  was  objected  that  the  appointme^^*» 
being  void  in  part,  should  be  void  in  toto  ;  but  as  to  tb.^*' 
they  were  of  opinion,  that  if  void  as  to  the  children,  it  v^^* 
good  to   George  for  life.     Now  this  opinion  is  not  vm^^'P' 
ported  by  later  authorities ;  but  it  shews  powerfully  iM^^-^^ 
in  the  opinion  of  that  Court  there  was  nothing  in  ^«:I'^ 


(a)  2  Ves.  Sen.  640. 


(6)  4  Term  R.  741  (n). 
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nature  of  an  appointment  which  would  prevent  gifts  over        lB4d 
to  objects  from  taking  eflfect,  where  gifts  to  strangers  could 
be  displaced;  or»  in  other  words,  that  appointments  under 
powers  were  in  this  respect  subject  to  the  general  law. 
X'lie  same  point  arose  in  Robinson  v.  Hardca8tle(a) :  Lord 
:£ykurhw  sent  it  to  law,  but  he  observed  that  the  question 
was,  whether  such  an  illegal  estate  being  interposed,  it 
shall  not  be  considered  as  a  nullity,  and  the  next  estate 
be  brought  forward,  and  attached  to  the  estate  for  life. 
X'lie  cases  seemed  to  support  this  doctrine,  but  not  so 
clearly,  as  for  it  not  to  deserve  further  consideration.   This, 
he  said,  was  a  will;  the  object  of  it  was  to  execute  a 
power ;  it  must  have,  therefore,  the  favourable  construction 
oF  a  will,  and  you  must  consider  the  testator  as  intending, 
iF  tlie  first  use  was  bad,  that  the  subsequent  limitation  should 
^^Iie  place,  therefore  this  seemed  an  extraordinary  intent  to 
attribute  to  him.     The  case  at  law  is  reported  in  the  Term 
^^ports(ft),  and  I  may  observe  that  the  marginal  note  is 
^together  inaccurate.     It  was  twice  argued:    upon  the 
^^t  argument  Mr.  Justice  Buller  observed,  that  if  asub- 
^^uent  limitation  depended  upon  a  prior  estate,  which  was 
^oid,  the  subsequent  one  must  fall  together  with  it.     If, 
indeed,  the  subsequent  limitation  was  not  dependent  upon 
the  other,  it  might  then  take  place,  notwithstanding  the 
first  was  bad.     This  is  explained  by  the  argument  at  the 
bar^  for  in  referring  to  devises  to  a  monk  with  a  remainder 
over,  it  was  said  that  there  the  remainders  were  vested  in 
persons  then  in  being,  and  did  not  depend  upon  the  pre- 
ceding estate.     After  the  second  argument,   the  learned 
judge  held  that  Alexander  v.  Alexander  was  an  authority 
against  accelerating  the  remainder  to  the  objects  of  the 


(a)  2  Bro.  C.  C.  22,  344. 


(b)  Vol.  ii.  p.  241. 
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power,  and  he  observed  that  it  would  be  contrary  to  tk^^ 
intention.     The  certificate,  which  was  altered  in  consei^^ 
quence  of  the  doubt,  whether  the  son  did  not  take  an  estat:^^ 
tail(a),  was  confirmed  by  the  Lord  ChanceUcH*.     In  tb:^^ 
case  of  Routledge  y.  Dorril(b)f   Lord  Alnanley  foUow^^^ 
Alexander  v.  Alexander  and  Robinson  v.  Hardcastky  Bx^d 
thought  it  would  be  monstrous  to  contend,  that  thou^£ 
^*  the  appointment  to  the  child  was  in  failure  of  the  exist* 
ence  of  persons  incapable  of  taking,  yet,  notwithstanding 
they  exist,  he  should  take  as  if  it  was  not  appointed  to 
them  and  they  had  failed."     The  same  point  was  decided 
the  same  way  in  Brudenell  v.  Elwe8(c)f  and  Lord  Kenyan 
rested  the  case  upon  the  intention,  and  the  bill  in  equity 
was  dismissed(d)-     Lord  Alvaniey  decided  in   Crompe  v. 
Barrow{e)  that  where  the  gift  over  to  the  object  of  the 
power  was  concurrent  with  the  invalid  gift,  that  is,  where 
the  contingency  was  with  a  double  aspect,  and  the  event 
happened,  which  gave  effect  only  to  the  valid  g^  it  would 
operate. 


This  review  of  the  authorities  has  satisfied  me  that  tbc 
question  turns  upon  the  intention,  and  not  upon  any  thing 
peculiar  to  powers,  beyond  the  circumstance  that  the  iaV^-' 
lidity  of  the  intermediate  estates  was  occasioned  by  an  ^^' 
cess  in  the  execution  of  the  power.     When  I  argued  tJ^* 
case  of  Beard  y.  Westcottif)^  which  Lord  Eldon  affirmed(]^)» 
I  relied  upon  the  rule,  established  by  the  cases  upon  pow^^^' 
to  which  I  have  referred.     That  case  did  not  depend  up^^* 
a  power.     The  testator  devised,  first,  valid  uses ;  second!- ^' 


(a)  2  Term  R.  241,781. 
(Jb)  2  Ves.  357. 
(c)  1  East,  442. 
(^0  7  Ves.  882. 


(e)  4  Ves.  681. 

(/)  5  Barn.  &  A.  801 ;  Gilfc*-^*"^ 
on  Uses,  by  Sugden,  270  (n). 
(g)  Turn.  &  R.  25. 
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169,  as  tending  to  a  perpetuity ;  and,  thirdly,  uses 
g  upon  the  contingent  determination,  within  the 
lowed  by  law,  of  the  invalid  uses.     The  Court  of 

Pleas(a)  held  that  the  third  gifts  would  be  good 
mt  happened.  This  always  appeared  to  me  to  be 
ibr  the  consequence  was,  that  there  might  be  a 
«  esse  entitled  to  take  according  to  the  words  of 
imitation  in  the  will,  but  incapable  in  law,  and  a 
r  man  in  esse  capable  of  taking  by  law,  but  inca- 

taking  under  the  will,  because  the  contingency 

happened,  which  was  to  determine  the  preceding 

There  was  another  important  point  in  the  case, 

3ugh  the  Court  of  King's  Bench  did  not  in  their 

i  express  the  ground  upon  which  they  differed 

Court  of  Common  Pleas,  I  always  considered  it 
I;  which  I  have  just  stated,  and  which  we  have  now 
e  Court.  The  same  rule  of  law  was  considered 
e  whether  the  intermediate  remainders  were  in- 
an  excess  of  the  power,  or  by  reason  of  a  general 
w.  Even  in  a  case  upon  a  power  to  appoint  to 
Sir  Thomas  Clarke^  in  Alexander  v.  Ahxander^ 
that  under  an  appointment  indefinitely  to  a  son  by 
lo  never  appeared  to  have  existed,  or  was  never 
of  taking,  and  others,  who  were  capable  of 
he  latter  would  have  the  whole,  must,  he  said, 
I  as  the  others  were  incapable  of  taking ;  and  he 
case  fell  within  the  reason  of  a  case,  to  which  he 
and  which  was  a  case  of  general  bequest  not  ope- 
der  a  power.  I  do  not  say  that  I  could  follow  this 
t,  but  I  quote  it  to  shew  that  these  cases  have 
ided  upon  reasons  applicable  to  all  devises,  and 
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ijb)  5  Barn.  &  A.  809. 
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not  confined  to  appointments  by  will  under  powers.  1 
feel  myself,  therefore,  altogether  relieved  in  this  case,  from 
the  pressure  of  the  authorities,  which  have  decided  against 
the  validity  of  the  ultimate  gifts  over :  they  do  not  apply 
to  this  case,  for  here  although  the  life  interest  is  void,  yet 
it  would  still  further  defeat  the  testator's  intention,  if  the 
remainder  in  fee  to  his  eldest  son  were  not  supported,  and 
the  eines,  to  which  I  first  referred,  enable  me  to  give  to 
that  extent  effect  to  his  intention.  So  fisur,  therefore,  as 
depends  upon  the  points  already  considered,  I  hold  that 
although  the  estate  for  life  was  void,  the  gift  in  remainder 
to  the  eldest  son  in  fee  was  valid.  « 


But  before  I  make  this  declaration,  I  must  be  satisfied 
that  this  power,  which  is  an  exclusive  one,  authorized  the 
appointment  of  a  remainder  in  fee  to  the  son.     I  am  of 
opinion  that  it  cannot  be  maintained,  that  the  settlement 
itself  limited  the  quantity  of  estate  which  the  appointees 
were  to  take,  and  left  it  to  the  donee  of  the  power  only  to 
designate  the  objects  to  take ;  and  I  think  that  under  such 
a  power  as  this,  which  extends  to  the  fee,  a  lesser  interest 
may  be  appointed :  Bovey  v.  Stnith^a)^  Phelp  v.  Hay(b)^ 
both  prove  this  proposition  to  a  great  extent.  I  should  think 
it  mischievous  to  determine  otherwbe.     The  power  must 
not  be  exceeded  nor  its  directions  evaded ;  but  where  there 
is  no  prohibition,  every  thing  which  is  legal  and  within  the 
limits  of  the  authority  should  be  supported,  and  therefore  1 
think  that  a  power  to  appoint  a  fee,  but  with  no  prohibi* 
tion  against  giving  a  less  estate,  ought  to  be  held  to  au- 
thorize any  legal  limitations  within  the  scope  of  the  power 


(a)  1  Vem.  84. 

(p)  Treatise  of  Powers,  vol.  ii.  App.  IG. 
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which  may  be' served  out  of  the  fee.  The  appointment, 
however,  here  is  in  fee,  but  it  is  in  remainder.  In  Cavendish 
V.  Cavendishj  Lord  Mansfield^  in  delivering  'the  opinion 
of  the  Court,  answered  this  objection.  He  said  Alexander 
V.  Alexander  was  cited,  in  which  case  the  Master  of  the 
Rolls  was  of  opinion  that  a  reversion  could  not  be  given, 
— but  why?  Because  it  was  meant  as  a  portion;  but  this 
was  not  so. 
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There  is  another  point  which  has  struck  me  upon  this 
will :  the  devise  is  to  the  wife  for  life,  but  it  is  to  educate 
and  maintain  his  children,  and  to  provide  portions  of  500/. 
a-piece  for  the  seven  children  then  living.  I  think  that 
these  provisions  were  within  the  scope  of  the  power,  al- 
though certainly  that  is  a  very  liberal  construction.  These 
sums  were,  however,  charged  on  the  remainder  in  fee  of 
the  son  absolutely,  so  that  they  were  charges  on  the  inhe- 
ritance, and  the  disposition  of  so  much  of  the  estate,  and 
in  that  view,  under  even  a  strict  construction  of  the  power, 
might  be  deemed  a  good  equitable  execution  ;  for  a  power 
to  give  the  estate  authorizes,  in  equity,  a  sale  and  a  gift  of 
the  produce  of  the  estate.  In  this  Court,  the  circumstance 
of  these  purposes  being  effected  through  a  devise  to  a 
stranger  is  immaterial,  for  that  is  a  defective  execution, 
which  this  Court  will  aid.  The  provision  for  maintenance 
should  be  held  to  cease,  when  the  children  attained  twenty- 
one,  or  as  to  any  of  the  seven  children  who  became  en- 
titled to  portions,  or  married  before  twenty-one,  upon  that 
event.  The  wife,  perhaps,  was  not  intended  to  take  any  bene- 
ficial interest,  but  I  cannot  act  upon  that  view.  As  how- 
ever, although  a  stranger,  the  excess  in  the  execution  of 
the  power  in  the  benefit  intended  for  her  is  clearly  distin- 
guishable from  the    benefits  provided  for  the  children,  I 
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shall  declare  the  excess  only  to  be  void  upon  the  authority 
of  Alexander  y,  Alexander,     The  other  two  estates  did  not 
become  available  for  the  portions,  &c.;  but  the  surplus 
personal  estate  would  be  a  fund  applicable  to  the  500/  ^^ 
portions.     I  shall  declare  the  gift  to  the  wife  for  life  voic^^^ 
but  that  the  trusts  and  purposes  are  valid  so  far  as  th^^y 
are  in  favour  of  the  children,  and  void  only  as  to  the  exccs-jbs 
in  favour  of  the  wife,  and  that  the  gift  to  the  son  in  fee         in 
remainder  is  valid.     The  Master  must  ascertain  when  < —    ^^ 
portions  and  the  maintenance  and  education  purposes  w^^re 
raised,  or  could  have  been  raised,  by  a  due  applicatioik.     of 
the  rents  and  profits,  and  of  the  surplus  personal  estatt^e; 
and  let  it  be  declared,  that  from  the  period  when  the  {^^)r- 
tions  were  or  could  have  been  raised,  the  rents  and  promts 
during  the  wife's  life  belonged  to  all  the  children  as  tenants 
in  common  under  the  settlement,  and  the  Plaintiffs'  rig-Iits 
will  be  declared  accordingly.    Reserve  the  costs  until  aftter 
the  Master  has  made  his  Report.     If,  however,  the  Plain- 
tiffs do  not  think  it  worth  while  to  take  the  account,  I  vrUI 
at  once  dismiss  the  bill  without  costs. 


Jan,  27.  On  this  day  the  Attorney-General^  on  the  part  of  the 

Plaintiffs,  declined  to  take  the  account ;  and  the  bill  was 
accordingly  dismissed  without  costs. 
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Jan.  18,  26. 

John  ROSBOROUGH  made  his  will,  dated  the  Atertatorde- 

Tised  laDdfl,  of 

8th  of  May,  1803,  to  the  eflFect  following :—  '^^^''^  ^«  "^^ 

auter  vie,  to  his 
nephew,  J.  C., 

After  certain  devises  and  bequests  not  material  in  the  for  life,  and 

.  ,    ,      .  then  proceeded 

present  case,  it  proceeded  thus :   "  1  give  and  devise  unto  thiw :  "  And 
my  nephew,  John  Crozier^  senior,  of  Gortra,  in  the  county  hig  decease,  i 
of  Fermanagh,  the  lands  of  Drumsastry,  Derrikerb,  and  fie^j^e  unto* 
Cornavray,  situate,  &c.,  to  hold  to  him  during  his  natural  ^^^  femlil^f 
life ;  and  from  and  after  his  decease  I  rive  and  devise  the  *^®  ^^  '^'  ^• 

°  now  begotten, 

same  unto  the  issue  male  and  female  of  the  said  John  ^  *<>  be  begot- 
ten, on  the 
Crazier^  now  begotten,  or  to  be  begotten  on  the  body  of  body  of  his 

present  wife, 

his  present  wife,  Katherine  Crozier^  otherwise  Rosboroughy  to  be  dirided 
to  be  divided  between  and  amongst  them  in  such  manner,  amongst  them 
shares  and  proportions,  as  the  said  John  Crozier  shall,  by  ihares  imd"pTO^ 
his  last  will  and  testament,  limit  and  appoint,  subject,  ^^j°c*)fi,J^* 
nevertheless,  to  the  provisoes  hereinafter  particularly  men-  ^?  ^|'  ^  ""^ 

*  *  -^  limit  and  ap- 

tioned,  that  is  to  say,  that  the  said  John  Crozier ^  his  heirs,  Po>°* ;  subject, 

nevertheless,  to 

executors,  administrators,  and  assigns,  and  the  persons  who  the  provisions 

hereinafter  par- 
shall  become  entitled  thereto  under  this  my  will,  shall  and  ticahuriy  men- 
tioned, Tiz.  that 
^ill,  well  and  truly,  pay  the  head  landlord's  rent  of  the  the  said  J.  c, 

said  lands,  and  shall  and  will,  yearly  and  every  year,  during  tutors,  adml- 

the  continuance  of  the  lease,  pay  or  cause  to  be  paid  to  my  IIJJ,^*'^^*/^*^^ 

grand-nephew,  John  Scotty  his  heirs  or  assigns,  one  yearly  ^f^^''^'*^ 

annuity  or  sum  of  40/.,  &c.  to  be  issuing  and  payable  to  entitled  there- 

him  out  of  all  and  every  the  said  lands,  &c. ;  I  give  and  my  will,  shaU 

and  will  pay 
the  head  land- 
lord's rent  of  the  said  lands,  and  shall  and  will,  yearly  and  every  year,  during  the  continuance 
of  the  lease,  pay,  or  cause  to  be  paid,  to  S.,  his  heirs  or  assigns,  one  yearly  annuity  or  sum 
of  40/.,  &c."     J.  C.  did  not  duly  exercise  his  power  of  appointment : — 

Held,  that  J.  C.  took  an  estate  for  life  only ;  and  that  his  issue  took  absolute  interesU  as 
tenants  in  common  as  purchasers;  and  that  the  words  "  issue  male  and  female'*  meant  sons 
and  daughters,  or  the  first  line  of  issue. 
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devise  to  my  grand-nephew,  Alexander  Scott^  the  lancE=»  fl^ds 
of  Derrydown,  &c.,  to  hold  to  him  and  his  heirs  for  ever.'  **  •  -." 

These  clauses  were  followed  by  several  pecuniary  be^  ^De- 
quests,  by  a  devise  of  certain  other  freehold  properties  c^        of 
the  testator,  and  by  a  residuary  devise  expressed  in  the^^^ese 
words  :  ^'  As  to  all  the  rest,  residue,  and  remainder  of  miM^jny 
estate  and  property,  whether  real,  freehold,  or  personal,  »        ,  of 
what  nature  or  kind  soever,  that  I  shall  die  seised  or  povz:^  os- 
sessed  of,  or  entitled  unto,  and  not  hereby  particular-^K- rly 
devised,  bequeathed,  or  disposed  of,  I  give,  devise,  ^M^^mxxd 
bequeath  the  same  to  my  brother,  Thomas  Rosboroug^^;^hy 
and  his  wife,  Frances  Rosborough^  for  and  during  th»-     e/r 
natural  lives  ;"  with  limitations  over. 


At  the  time  of  making  his  will  John  Rosborough  ^w^as 
seised  of  the  lands  of  Drumsastry,  Derrikerb,  and  Comma- 
vray,  under  a  lease  thereof  for  three  lives,  from  the  Earl  of 
Lanesboroughf  and  at  a  rent  of  240/.  per  annum. 

John  Crozier^  the  nephew  of  the  testator,  by  his  will  ^^^ 
the  22nd  of  January,  1806(a),  bequeathed  unto  his  young^**^ 
children,  Thomas^  Frances^  Robert^  Mary^  Margaret  Ro^ — 
borough^  and  William^  the  sum  of  500/.  each,  to  be  pai  ^^ 
to  them  respectively  upon  their  attaining  their  respectiir"^ 
ages  of  twenty-one  years,  or  marrying  with  the  consent  cf-  ^ 
his  executors,  whichever  should  first  happen ;  with  a  direc^^^ 
tion  that  in  case  any  of  the  said  children  should  die  befor^^ 
that  period,  the  share  of  such  child  should  go  to  an^^ 
amongst  the  survivors.  The  testator  further  directed,  th^-"^ 
in  order  to  accumulate  a  sum  for  the  payment  of  the  sai^ 


(a)  See  ante,  p.  355. 
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egacies,  his  executors  should  immediately  after  his  decease 
!ollect  and  receive  half-yearly  the  rents  and  profits  arising 
mt  of  the  lands  of  Drumsastry,  Derrikerb,  and  Coma- 
'ray,  and  upon  receiving  same,  invest  it  at  interest 
or  the  purpose  aforesaid.  The  testator,  John  Crozier^ 
hen  devised  the  said  lands  of  Gortra,  Derrikerb,  Drum- 
astry,  and  Cornavray,  to  his  eldest  son,  John  Crozier^ 
o  take  to  his  own  proper  use  and  behoof  from  and  imme- 
liately  after  the  decease  of  his  wife,  KcUherine  Crozier^ 
or  and  during  his  natural  life ;  and  after  his  decease,  to 
he  heirs  male  and  female  by  him  lawfully  begotten,  sub- 
ect  to  the  payment  of  90  much  of  the  said  legacies  of  500/. 
o  each  of  his  younger  children,  as  the  fund  directed  to  be 
aised  in  the  previous  part  of  his  will  for  the  payment 
hereof  should  be  insufficient  to  satisfy.  In  failure  of  his 
iid  son  attaining  the  age  of  twenty-three  years,  or  leaving 
iwful  issue,  the  testator  devised  the  said  lands  to  his 
3Cond  son,  Thomas^  with  remainders  over. 


The  testator,  John  Crozier^  died  in  January,  1814. 
subsequently  to  the  date  oi  John  Crozier's  will  there  were 
>ur  other  children  born  to  him.  Baptist^  Edward^  Eve- 
inOf  and  Mervyn.  John  Crozier^  however,  died  without 
laking  any  provision  for  these  children,  or  in  any  respect 
Itering  his  will.  It  was  stated  that  shortly  after  the  de- 
ease  o{  John  Croziety  a  case  was  laid  before  counsel,  on 
•ehalf  of  his  widow  and  eldest  son,  relative  to  the  rights  of 
he  younger  children  to  a  share  of  the  lands  devised  by 
ToAn  Rosborough.  It  did  not  appear  that  the  opinion 
iven  upon  this  case  was  ever  communicated  to  the  younger 
hildren  ;  but  on  the  20th  of  September,  1814,  John  Cro- 
ier^  the  eldest  son,  executed  his  bond  for  1000/.  for  the 
•enefit  of  the  four  children  who  were  born  subsequently  to 
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the  date  of  their  father's  will,  at  the  instance  and  undei 
the  belief,  as  the  Defendant  in  his  answer  stated,  that  thesi 
children  were  left  wholly  unprovided  for  under  their  father'i 
will ;  and  it  was  represented  that  the  amount  of  this  bom 
had  been  paid. 


The  bill  in  this  cause  was  filed  by  Edward  Crazier 
one  of  the  subsequently  born  children,  claiming  to  be  en- 
titled to  a  share  of  the  lands  devised  by  the  will  of  Johi 
Rosborough.  The  Plaintiff  submitted  that  his  father  tool 
but  a  life  estate  in  the  lands  in  question  under  the  wil 
of  his  uncle,  with  a  power  of  appointment  among  his 
children ;  and  that  not  having  properly  exercised  this  power, 
the  lands  passed  as  in  default  of  appointment.  The  bill 
accordingly  sought  for  a  partition  among  the  younger  chil- 
dren, and  an  account  of  the  rents  and  profits  since  the 
time  the  Plaintiff  became  entitled  to  receive  the  same. 


The  Defendant,  John  Crozier^  by  his  answer,  insisted 
that,  upon  the  true  construction  of  the  will  of  John  Ros- 
borough^  his  father  took  an  estate  quasi  in  tail,  and  that  as 
he  had  not  executed  any  deed,  or  done  any  act  to  bar  the 
entail,  the  lands  came  to  him  upon  the  decease  of  his  father 
as  the  heir  quasi  in  tail. 

Argument.  The  Attorney^  General^   Mr.  Brooke^  and   Mr.  Gayer, 

for  the  Plaintiff. 

The  question  here  is,  whether  the  word  "issue"  operates 
as  a  word  of  limitation  or  of  purchase.  It  may  have  eithei 
effect  in  a  will ;  nay  further,  if  it  stood  alone,  unconnected 
with  terms  indicating  a  contrary  intention  in  the  mind  ol 
the  testator,  it  must  be  admitted  that  the  word  would  be 
construed  to  be  a  word  of  limitation  :  on  the  other  hand. 
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vhile  the  phrase  "  heirs  of  the  body"  imports  an  estate  tail, 
eAe  word  "  issue"  has  not  any  such  import  ex  vi  tennini^  but 
eiiis  Court  looks  to  the  intention.     In  this  devise,  words 
^r^  used  inconsistent  with  an  estate  tail  in  the  first  taker, 
#V>x-  there  is  given  to  the  first  taker  a  power  of  appointing 
^i»^  property  to  his  issue  "  in  such  shares  and  proportions," 
^^^^^Imich  indicates  the  testator's  intention  that  the  property 
^J^ould  not  devolve  on  any  one  individual  of  John  Crozier's 
■^^»^"^:ie.     The  gift  in  Hockley  y.Mawbey(a)  was  similar  in 
^  "^^     terms  to  the  present,  and  the  issue  were  held  to  take  as 
K^'^A«*chasers,  Lord  Loughborough  observing,   "it  is  clear 
^^^^  testator  did  not  intend  the  estate  to  go  to  them  as  heirs 
^^^       tail,  for  he  meant  they  should  take  distributively,  and 
^^^csording  to  proportions  to  be  fixed  by  the  son."     In  Lees 
^^^^     Jlfo8ley(b)i    the  decision  was  to  the  same  efiFect;    in 
^S^'-'ving  judgment   Mr.  Baron   Alderson  says,    "  the   au- 
thorities clearly  shew,  that  whatever  be  the  prima  facie 
^^^eaning  of  the  word  *  issue,'  it  will  yield  to  the  intention 
^^f  the  testator  to  be  collected  from  the  will ;  and  that  it 
^^^quires  a  less  demonstrative  context  to  shew  such  inten- 
^on,  than  the  technical  expression  of  ^  heirs  of  the  body' 
'Vould  do."     In  Ryan  v.  Cowley{c\  your  Lordship  took  a 
^stinction  between  a  gift  to  one  for  life,  with  remainder  to 
Us  issue,  in  such  shares  as  he  should  appoint ;  and  a  simi- 
lar devise  for  life,  with  remainder  "  to  the  heirs  of  the 
body ;"  and  the  decision  in  Jesson  v.  Wright{d)^  was  refer- 
red to  the  intention  of  the  testator  in  that  case,  to  include 
the  whole  line  of  issue,  which  could  only  be  effected  by 
giving  an  estate  tail.     The  property  here  is  not  an  estate 
of  inheritance ;  the  first  taker,  therefore,  if  held  to  take  an 
estate  quasi  in  tail,  would  have  absolute  power  over  the 
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property,  Allen  v.  Aliened).     It  may  be  said  there  are  not     ^ 
words  of  limitation  to  give  more  than  life  estates  to  the  ^ 
issue  here,  Doe  v.  Robin8on(b)^  Allen  v.  Allen  ;  but,  ii»^^ 
the  first  place,  the  word  "  manner"  occurs  in  the  power  oc^.  ^ 
appointment,  and  one  manner  would  be,  to  appoint  absc^^  ^ 
lute  interests ;  and  then  these  cases  only  shew  that  to  crea^    ^^ 
more  than  a  life  interest  in  the  devisee,  there  must  be  sonm^g 
evidence  on  the  face  of  the  will  of  an  intention  to  tlr~:r3at 
eflFect.     In  this  will  there  is  no  gift  over  in  case  of  fail^L^re 
of  issue,  a  circumstance  so  much  relied  on  in  King  v.  A^^el- 
ltng(c)  :  indeed,  with  one  exception,  none  of  the  obser- 
vations of  Sir  Matthew  Hale  in  that  case  apply  to  the  pa^  re- 
sent ;  and  although  it  is  there  said,  that  ^*  in  all  Act^  of 
Parliament  exit  us  is  as  comprehensive  as  heirs   of    -die 
body,"  yet  Lees  v.  Mosl€y{d)  shews  that  it  is  not  of  eq|  ui- 
valent  force  as  a  word  of  limitation.     The  case  of  Kin^  v. 
Melting  is  not  sought  to  be  impeached ;  it  is  only  refer- 
red to  as  an  exponent  of  the  principle,  upon  which    tM 
cases  on  this  subject  have  been  decided.  In  Roe  v.  Grewij)^ 
there  was  a  devise  over  "  for  want  of  such  issue  ;"  so  also  in 
Frank  v.  Stovin(f)j  and  Doe  v,  Cooper(g),     In  Pier^on 
V.  Fickers{h)y  the  words  were  "  heirs  of  the  body."        In 
Doe  V.  Colli8{t)j  on  the  other  hand,  there  was  no  gift  o%^er, 
and  the  issue  were  held  to  take  as  purchasers.   [The  Lc^  R^ 
Chancellor: — This  is  not  the  same  case.      Here     ^^^ 
intention  of  the  testator  must  be  spelled  out;  there       '^^^ 
word  "  heirs"  was  superadded  to  the  gift  to  the  issue.] 


Mr.  Bessonet  and  Mr.  Butt^  for  a  Defendant,  in 
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(rt)  2  D.  &  Warren,  307. 

(b)  8  Barn.  &  C.  29G. 

(c)  1  Vent  225. 
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ne  interest    with   the    Plaintiff,   referred    to    Mitchell 
Coubon{a)y    Mandeville's    c(i8e{b)^    and    Campbell  v. 
ndy8{c). 

Mr.  Serjeant  Warren^  Mr.  Moore^  Mr.  John  Brooke^ 
r.  Armstrong^  and  Mr.  Peebles^  for  the  Defendant,  John 
€>zier. 

The  first  part  of  this  will,  if  it  stood  alone,  would,  as  is 
leed  admitted,  create  an  estate  qtuisi  in  tail  in  John  Cro- 
rr:  are  there,  then,  sufficient  words  in  the  subsequent 
rt  to  cut  down  that  estate?  Are  the  words  *'  to  be 
trided  between  and  amongst  them,"  &c.,  sufficient  ?  Jes- 
n  V.  Wright{d)  has  established  that  a  devise  to  a  person 
r  life,  with  remainder  to  the  heirs  of  his  body,  will  create 

estate  tail,  notwithstanding  the  use  by  the  testator  of 
bsequent  words  of  modification  inconsistent  with  an 
ate  tail.  A  series  of  authorities  shew  that  ^^  issue*'  is  a 
rd  of  limitation  as  well  as  '*  heirs  of  the  body."  Tate  v. 
2rA(e)  is  the  last  case  upon  the  subject:  there  Lord Zaii^- 
fe  says,  "  the  word  *  issue'  is  a  word  of  limitation,  if  the 
itcxt  of  the  will  does  not  afford  sufficient  reasons  to  con- 
^e  it  otherwise.  In  the  present  will,  I  thhik  that  it 
lUot  be  construed  in  a  sense  different  from  ^  heirs  of  the 
ly ;'  and  if  the  words  *  heirs  of  the  body'  had  been  em^ 
yed,  I  think  that  neither  the  superadded  words,  prima 
«€  denoting  distribution,  nor  the  want  of  a  gift  over, 
default  of  issue,  would  have  afforded  sufficient  reasons 

construing  the  words  otherwise  than  as  words  of  limi- 
ion."      Lees  v.  Mosley{f)  is  distinguishable  both   from 
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^Q^^'         Jesson  V.  Wright  and  the  present  case,  for  there  the  gif^ 
Cbozibb      was  to  ^^  Henry  James  for  life,  with  remainder  to  his  la^^ 
ful  issue  and  their  respective  heirs/'  thus  engrafting  ezpr^ 
words  of  limitation  on  the  gift  to  the  issue.     The  testator 
was  not  ignorant  of  technical  words,  for  his  will  contains 
devises  to  his  grand-nephews  and  their  heirs.     The  dineou 
tion  to  pay  the  annuity  to  Scott  is  favourable  to  the  coo* 
struction  which  gives  to  "issue"  the  effect  of  a  word  of 
limitation,  for  {{John  Crozier^s  heirs  are  to  pay  as  hein, 
he  must  take  the  absolute  interest.  Doe  v.  Featherston^a^ 
Irwin  V.  Cuff(b)y  and  Merest  v.  James(c)j  were  also  citeA 

Mr.  Gayer  in  reply. 

The  intention  of  the  testator  in  this  case,  it  is  submittedj 
is  clear  beyond  all  doubt.  His  object  was  to  g^ve  his  ne- 
phew, John  Crozier^  but  a  life  estate,  with  a  power  of 
appointment  among  his  children  :  and  Hochley  v.  Maw- 
bey{c)f  a  case  of  high  authority,  which  is  relied  on  in 
Lees  V.  Mosley(d)y  in  every  point  of  view,  supports  the 
construction  which  the  Plaintiff  contends  for.  In  Tate  r. 
Clark{e\  which  has  been  pressed  at  the  other  side,  the 
words  "  for  ever"  were  annexed  to  the  gift  to  the  issue, 
which  renders  that  case  totally  inapplicable  to  the  present. 


Judgmni.        ThE  LoRD  CHANCELLOR  : — 

I  do  not  feel  any  great  difficulty  in  this  case,  b  u 
perfectly  settled  that  the  expression  "  issue  male  and 
female"  will,  in  construction,  bend  more  easily  to  the  inten- 


(a)  1  Bam.  &  Ad.  944. 

(6)  Hayes,  30. 

(c)  1  Brod.  &  B.  484. 


(d)  1  Ves.  148. 

(0  1  Younge  &  C.  589. 
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of  the  testator  than  words  such  as  ^*  heirs  of  the 
^/'  which  are  more  inflexible,  and  denote  a  line  of  suc- 
ive  takers.  Where  there  is  a  gift  to  one  for  life,  with 
Eunder  to  the  heirs  of  his  body,  in  which  case,  by  the 
■ation  of  the  rule  in  Shelley's  case^  the  ancestor  is  held 
ike  an  estate  tail,  the  expression  ^^  heirs  of  the  body" 
ins  its  technical,  and,  I  may  say,  its  natural  meaning ; 
this  limitation  is  of  a  different  character  :  it  is  in  these 
ds :  <^  I  give  unto  my  nephew,  John  Croziery  the  lands 
)rumsa8try,  Derrikerb,  and  Cornavray,  to  hold  to  him 
Dg  his  natural  life;  and  from  and  after  his  decease  I 
I  the  same  unto  the  issue,  male  and  female,  of  the  said 
n  Crozierj  now  begotten,  or  to  be  begotten,  on  the 
y  of  his  present  wife,  Katherine  Crozier^  otherwise 
ioroughy  to  be  divided  between  and  amongst  them  in 
1  manner,  shares  and  proportions,  as  the  said  John 
^zier  shall,  by  his  last  will  and  testament,  limit  and 
oint,  subject,  nevertheless,  to  the  provisoes  hereinafter 
dcularly  mentioned."     Now  there  is  great  difficulty  in 

case,  unless  it  can  be  shewn  that  ^*  issue  male  and 
ale*'  mean  children  :  but,  to  adopt  that  construction, 
lust  be  made  out  that  the  issue  would  take  the  whole 
Test,  because  it  is  clear  that  the  testator  intended  to 
K)se  of  the  whole  interest ;  and  if  they  are  not  capable 
iking  it  under  the  limitation  to  them  alone,  that  is,  to 
a  as  purchasers,  then  you  must  try,  if  they  cannot  take 
nder  the  joint  effect  of  the  two  limitations,  that  is, 
ugh  their  father,  in  which  case  he  must  be  held  to 
i  an  estate  qtuisi  in  tail.  The  decision  of  the  House  of 
ds  in  Jesson  v.  Wright{a)  turned  upon  this  principle. 
d  opinion  of  the  Coiu't  of  King's  Bench(A)  defeated 
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every  intention  of  the  testator  in  that  case;  for  clearly  his 
meaning  was,  that  the  estate  should  not  go  over,  according 
to  the  final  limitation,  until  there  was  a  total  failure  of  the 
issue  of  the  first  taker.  The  Lords  did  not  establish  any 
new  doctrine,  they  merely  restored  and  supported  the  for- 
mer  authorities,  giving  to  the  words  their  technical  and 
natural  import.  In  that  case  there  was  not  any  way  ii 
which  the  Court  could  have  effectuated  the  intention  but 
by  giving  the  father  an  estate  tail.  Here  an  estate  for  life 
is  expressly  given  to  John  Crozier;  but  the  words  them- 
selves are  not  sufficient  to  pass  all  the  interest  to  the 
unless  the  subsequent  words  denote  such  an  intention. 


I  have  on  a  former  occasion  (a)  expressed  my  approbir 
tion  of  the  decision  in  the  case  oiDoe  v.  Robinson.  I  think 
that  case  was  rightly  decided,  and  that  there  is  nothing  so 
peculiar  in  the  nature  of  property  held  pur  auter  vie^  as  to 
justify  the  Court  in  dispensing  with  the  use  of  the  propec 
technical  words,  which  are  required  to  carry  the  fee  in  the 
case  of  lands  of  inheritance ;  therefore,  in  order  to  construe 
this  will,  so  as  to  vest  all  the  interest  in  the  children  b^ 
purchase,  I  must  find  something  which  indicates  an  intecft 
tion  to  give  it  to  them.  Now  in  this  will,  although  ther^ 
is  no  express  gift  over,  there  is  a  general  residuary  gifit 
which  would  include  everything  not  previously  dispose^ 
of,  whether  within  the  immediate  intention  of  the  testator 
or  not.  But  still  that  has  not  the  same  force,  which  i< 
would  have  had,  if  the  testator  had  introduced  it  by  the 
common  words  ''  and  in  default  of  such  issue,"  because  that 
would  have  aided  in  the  explanation  of  the  previous  words. 
Where  there  is  a  gift  to  A  for  life,  and  if  A  die  without 


{n)  Allen  V.  Allen,  2  D.  &  Warren.  327. 
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sue,  then  over,  although  there  is  no  gift  to  the  issue,  yet,  ^0^- 

y  implication,  the  law  intends  that  the  issue  are  objects  Cbozibb 

f  the  testator's  bounty,  and  by  giving  an  estate  tail  to  Crozibr. 

i,  effect  is  given  to  all  the  words  of  the  will.  judgment. 

In  this  case  there  is  a  repetition  of  the  formal  words  of 
le  devise,  ^'and  from  and  after  his  decease  I  give  and 
Bfise  the  same" — this  looks  like  a  new  gift — "  unto  the 
■oe  male  and  female  of  the  said  John  Crazier^  now  begot- 
ni  or  to  be  begotten  on  the  body  of  his  present  wife,  to 
e  divided  between  and  amongst  them  in  such  shares  and 
foportions  as  the  said  John  Crozier  shall,  by  his  last  will 
Dd  testament,  limit  and  appoint."  It  was  not  argued  at 
be  bar,  what  interest  might  have  been  appointed  to  the 
Koe  under  this  power;  I  am,  however,  clearly  of  opinion 
hat  the  whole  interest  might  have  been  appointed,  and,  if 
0,  the  gift  by  the  will  to  the  issue  in  default  of  appoint- 
oent,  by  implication,  cannot  be  considered  to  be  less  than 
'hat  might  have  been  appointed  to  them  by  the  exercise 

the  power.  Here  again  there  are  words  of  division, 
hetween  and  amongst  them  ;"  and  although  these  words 
<X  l)e,  and  often  are,  rejected  in  a  will,  yet  it  is  only  in 
oUr  of  some  paramount  and  governing  intention  of  the 
t«itor,  which  could  never  have  effect  unless  those  words 
^©  to  give  way.  These  words,  therefore,  are  of  some 
EH>rtance ;  but  the  following  clause  appears  to  me  to  put 
^  matter  beyond  all  doubt :  the  words  are,  **  subject, 
^ertheless,  to  the  provisoes  hereinafter  particularly  men- 
'i^cd;  that  is  to  say,  that  the  said  John  Crozier ^  his 
U^  executors,  administrators,  and  assigns,  and  the  per- 
^  who  shall  become  entitled  thereto  under  this  my  will, 
all  and  will,  well  and  truly,  pay  the  head  landlord's  rent 
'  said  lands,  and  shall  and  will,  yearly  and  every  year 
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during  the  continuance  of  the  lease,  pay,  or  cause  to  be 
paid,  to  my  grand-nephew,  John  Scotty  his  heirs  or  assigns, 
one  yearly  annuity  or  sum  of  40/."  What  then  is  directed 
to  be  done  under  this  clause  ?  An  annuity  is  to  be  pai^ 
during  the  continuance  of  the  lease ;  and  who  are  to  paj 
it  ? — whyi  the  persons  who,  from  time  to  time,  should  b^" 
come  entitled  to  the  lease.  The  estate  and  the  annmt^ 
were  to  be  commensurate ;  and  as  the  annuity  was  to  bfls 
during  the  continuance  of  the  lease,  the  entire  interest  ^ 
the  testator  in  the  lease  must  be  considered  to  have  passoi 
under  the  previous  clause.  The  persons  to  pay  are  Joit: 
Crozier^  his  heirs,  executors,  administrators,  and  assigns 
and  the  persons  who,  from  time  to  time,  shall  beconm 
entitled  thereto  under  this  my  will.  This  is  incorrecr 
John  Crozier  took  for  his  life ;  the  subsequent  wor^ 
which  include  his  heirs,  executors,  and  administrators 
were  thrown  in  unskilfully.  A  life  estate  is  expressly  giv^ 
to  John  Crozier y  and  afterwards  to  a  class,  which  miBifl 
include  his  heirs,  but  the  gift  to  them  is  in  the  chara.^ 
ter  of  heirs.  Must  I  not  suppose  that  the  testator,  wh^ 
he  says  "  John  Crozier^  his  heirs,  executors,  administr^ 
tors,"  &c.,  was  alluding  in  this  clause  to  those  persons,  ^ 
whom  he  had  given  the  property  in  the  preceding  clause 
— I  mean  the  persons  comprehended  in  the  descriptio 
<<  issue  male  and  female." 


The  will  appears  to  me  to  be  clear  and  free  from  an^ 
ambiguity ;  but  as  this  case  is  a  very  important  one,  I  %hBJ 
look  into  it  again  before  I  dispose  of  it  finally,  although  i 
depends  upon  authorities,  with  which  I  have  been  famili^ 
for  the  greater  part  of  my  life  :  at  present,  my  strong  im- 
pression is,  that  the  father  took  for  life,  and  the  children 
absolutely. 
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Thb  Lord  Chancellor  : — 

I  have  attentively  considered  this  case,  and  I  have  looked 

ito  the  principal  authorities.  Few  judges  are  less  disposed 

lan  I  am  to  cut  down  the  general  import  of  clear  words 

f  limitation.     The  danger  of  doing  so  is  shewn  in  the  case 

F  Jesson  v.  Wright^  the  reasons  in  which  case,  as  they  have 

een  referred  to,  I  may  observe,  were  written  immediately 

fter  the  judgment  of  the  King's  Bench  was  pronounced; 

nd  the  rules  there  propounded  are,  I  believe,  warranted 

a  law.     In  this  case  the  devise  is  to  the  issue,  and  that 

rord  may,   undoubtedly,  be  construed  a  word  of  limitation 

ir  of  purchase,  according  to  the  sense  in  which  it  is  used 

)j  the  testator,  but  always  adhering  to  settled  rules.    Now 

lere  the  devise  is  not  simply  to  a  man  and  his  issue,  but 

an  express  estate  for  life  is  given  to  John  himself,  and  after 

his  decease  there  is  a  separate  gift  to  the  issue  male  and 

female  of  JbAn  now  begotten,  or  to  be  begotten,  on  the 

body  of  his  present  wife,  to  be  divided  between  and  amongst 

them  in  such  manner,  shares  and  proportions,  as  John 

dioold  by  will  appoint.     The  terms  of  this  gift  shew,  that 

the  testator  meant  John  to  take  expressly  for  life,  and  that 

he  was  providing  for  the  children  then  born,  of  whom  there 

were  many,  and  although  he  provided  also  for  issue  to  be 

begotten,  yet  it  is  not  an  unfair  inference,  that  he  meant 

the  like  class,   namely,   children,  the  first  line  of  issue. 

The  terms  of  the  devise  also  shew,  that  he  meant  the  issue 

to  take  amongst  themselves  as  tenants  in  common  and  not 

in  succession,  according  to  seniority  as  issue  in  tail,  although 

the  extent  of  every  share  was  left  in  the  power  of  the  father. 

But  life  estate,  separate  gift,  reference  to  issue  born,  te- 

'^•ncy  in  common,  power  to  vary  the  shares,  would  all  give 

^7)  and  John  would  be  held  to  take  a  quasi  estate  tail, 

^the  will  shewed  a  clear  intention  to  include  all  possible 
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issue,  and  that  they  could  only  take  under  the  father.  " 
this  will  shews  no  such  intention ;  every  thing  whie 
have  stated  leads  to  the  opposite  conclusion,  and  the/i 
nothing  to  defeat  that  view ;  for  not  only  is  there  not  aj 
gift  over  in  default  of  issue,  but  there  is  a  clear  intentic 
to  vest  the  whole  estate  in  the  issue,  which  I  explaini 
when  the  cause  was  heard.  I  am  of  opinion,  therefor 
that  the  issue  take  the  whole  estate  as  tenants  in  commc 
as  purchasers,  and  that  issue,  male  or  female,  means  soi 
and  daughters,  or  the  first  line  of  issue. 


I  am  not,  having  regard  to  the  facts  of  this  case,  en 
barrassed  with  the  question,  whether  issue  would  have  i 
eluded  grandchildren  living  at  John's  death.  Myov 
opinion  is,  that  in  this  case  it  meant  children.  It  wou 
be  mere  pedantry  to  go  over  the  cases.  Hockley  v.  Mai 
bey(a)y  and  Lees  y.Mosley{b\  in  which  case  all  the  auth 
rities  are  collected,  are  clear  authorities  for  the  declaratk 
which  I  am  about  to  make,  but  my  decision  proceeds  up( 
the  general  warrant  of  authority.  John  and  his  moth 
ought  not  to  have  kept  the  afterborn  children  in  ignorant 
of  their  rights ;  but  on  the  other  hand,  the  1 000/.  was  clearl 
secured  by  JbAn,  and  paid,  it  is  said,  by  the  mother  as  po 
tions ;  that  is  proved  by  the  indorsement  on  the  bond  ar 
warrant  of  attorney,  and  it  was  not  until  the  Plaintiff  k 
received  his  portion,  that  he  sought  to  impeach  the  will  ( 
his  father.  I  shall,  therefore,  confine  the  account  to  %\ 
filing  of  the  bill.  The  costs  of  all  parties  arc  to  come  oi 
of  the  estate.  I  must  declare  that  all  the  children  took  a 
tenants  in  common  the  whole  interest,  and  that  the  Plaii 
tiff  is  entitled  to  his  proportion  accordingly.  The  Plainti 
may  have  a  partition,  if  he  desires  it. 


(a)  1  Ves.  143. 


(J)  1  Younge  &  C.  589. 
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Declare  that  under  the  true  construction  of  the  will  of        1843. 


JoA9%  Rosborough^  bearing  date  8th   May,  1802,  all  the      Cbozieb 
children  of  John  Crozier  the  elder,  living  at  his  death,      cbozieb. 
upon  the  death  of  said  John  Crozier^  became  entitled  to  the       joeeree 
lands  of  Drumsastry,  Derrikerb,  and  Cornavray,  in  equal 
sh&r^s  as  tenants  in  common  qucLsi  in  fee.      Declare  the 
Plaintiff,  Edward  Crozier,   and  the  Defendants  Baptist 
Cromer,  and  Everina  Scott,  wife  of  Arthur  Scott,  to  be 
eacb   entitled  to  one-twelfth  part  of  the  said  lands  in  their 
own  right,  and  also  to  one-fifth  each  of  the  one-twelfth  part  of 
Mervyn  Crozier  deceased.     Declare  the  Defendants,  Jane 
Crozier  and  Margaret  Crozier,  to  be  entitled  to  the  re- 
maining two-fifths  of  the  said  one-twelfth  part  of  said  Mer^ 
vgn  Crozier.     Let  the  said  Edward  Crozier,  Baptist  Cro- 
zier^  Everina  Scott,  Jane  Crozier,  and  Margaret  Crozier, 
be  respectively  put  into  possession  of  their  respective  shares 
accordingly  by  the  injunction  of  the  Court.      Refer  it  to 
the  Master  to  take  an  account  of  the  rents,  issues,  and  pro- 
fits of  said  lands  from  the  date  of  filing  the  bill  in  this  cause, 
and  ascertain  the   proportion  of  the  said  several  parties 
therein.  And  let  the  Defendant,  John  Crozier,  pay  the  said 
Edtoard  Crozier,  Baptist  Crozier,  Arthur  Scott  and  Eve- 
"««   his  wife,  Jane  Crozier,  and  Margaret  Crozier  their 
MJd  Several  proportions  of  said  rents,  within  one  month  after 
*"^^  shall  have  been  ascertained  by  said  Master.     Declare 
^I  the  parties.  Plaintiffs  and  Defendants,  entitled  to  their 
*^^    in  the  cause,  when  taxed  and  ascertained,  out  of  the 
^  lands,  or  the  future  rents  and  profits  thereof  in  the  first 
instance :   and  (the  parties  so  consenting),  refer  it  to  the 
^^*^tcr  to  appoint  a  fit  and  proper  person  to  be  receiver  of 
"*^  i^nts,  issues,  and  profits  of  the  said  lands,  on  his  per- 
fecting a  recognizance  according  to  the  usual  course  of  the 
^^rt ;  liberty  to  the  Master  to  make  a   separate  report 
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1843.  as  to  said  receiver.  Let  the  Master  make  all  just  allowan<^^ 

Cbosisb  in  taking  said  accounts ;  liberty  to  the  parties  to  ap^-^ 

Cboiieb.  ^  ^^^  Court  from  time  to  time  as  there  may  be  occasioi%  ^ 

~^  Reg.  Lib.  87,  fol.  142,  184^, 


SCOTT  V.  NIXON. 


Feb,  6,  e.  A  _ 

The  Court  wiu  JxLEXANDER  NIXON,  by  his  wiU,  bearing  date  t^ 
cSto  tSIe  ^^^  ^^  March,  1776,  after  referring  to  certain  lands  whi^ 
a  title  depend,  j^j^j  |jggjj  |.[jg  gubject  of  Settlement,  and  appointing  same  — ' 
eridence  of       bis  eldest  son,  Gcorge  Nixon,  devised  the  residue  of  h^» 

adyerse  posses- 
sion under  the  real  estates,  after  payment  of  his  debts,  and  some  pecuniaaar 

statute  of  Li-     ,  .  ,.  '^   '  ^    ,     .    ,    .        ^        ,  ..        - 

mitations,  3  &  legacies,  to  his  cxccutors  and  their  heirs,  for  the  use  of  h.  ^ 
27.  '   '   six  younger  sons,  Adam,  Andrew,  Montgomery,  Thomim^ 

by  his  Ust  wiU  Robert,  and  James  Nixon,  share  and  share  alike,  as  tenants 

and  testament,    •      -»--v»«*^«  ;•«  C^^ 
after  appoint-     »"  COmmOD  ID  fee. 
ing  certain 
lands  to  his 

eldest  son,  Shortly  after  the  date  of  this  will,  and  in  the  same  year, 

GeorgCy  gave 

all  the  residue   Certain  lands  and  premises  called  the  lands  of  Mullyard- 

of  his  real 
estate  among 

his  six  younger  sons,  subject  to  the  payment  of  his  debts  and  some  charges.  Shortly  after- 
wards he  obtained  a  conyeyance  of  certain  freehold  property,  which  was  the  subject  of  the 
controversy  in  the  present  suit,  and  died  without  having  altered  in  any  respect  or  repoblished 
his  will,  leaving  his  eldest  son  of  full  age. 

Upon  the  death  of  the  testator  in  1791,  the  six  younger  sons  entered  into  the  posseuioD, 
inter  alia,  of  the  after^acquired  property,  and  so  continued  until  the  present  time.  Geotye, 
the  eldest  son,  died  in  1819,  leaving  an  infant  heir.  It  did  not  appear  that  any  claim  wai 
ever  made  on  the  part  of  George  during  his  life,  or  after  his  death  by  his  heir  at  law,  and 
the  younger  sons  continued  during  the  entire  of  such  period  in  the  undisturbed  enjoymeot  of 
the  property.  In  1839  the  premises  were  sold  under  a  decree  of  the  Court,  pronounced  in  a 
suit  instituted  by  a  judgment  creditor  of  the  testator,  in  which  suit  the  iniant  heir  was  a 
party  Defendant.  Subsequently  to  this  sale  the  heir  died,  and  the  suit  was  not  reTired 
against  the  next  heir.  The  abstract  of  title  stated  aU  the  above  matters,  and  was  verified  bj 
two  affidavits,  deposing  as  to  the  fact  of  the  possession  and  receipt  oi  rent  by  the  yovoger 
sons : — Held,  upon  objections  to  the  title  on  the  part  of  the  purchaser,  that  by  the  operstioi 
of  the  Statute  3  &  4  Will.  IV.  c.  27,  such  a  title  had  been  created  as  the  purchaser  was  bound 
to  take. 

By  the  effect  of  the  Statute,  after  the  proper  period  of  limitation  has  passed,  the  legal 
fee^simple  is  in  the  party  who  has  been  in  possession  during  that  period,  and  he  is  competeot 
to  convey  it  to  another. 

There  is  no  saving  of  minority  given  in  the  fifteenth  section  of  the  Statute,  and  therefore 
the  period  of  five  years  given  by  the  section  cannot  be  extended  by  reason  of  the  inhoej  c( 
the  claimant. 
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iog'her,  and  a  tenement  called  Rea's  tenement,  adjoining 
the  town  of  Enniskillen,  and  which  were  held  for  lives 
*eneiwable  for  ever,  were  purchased  by  Alexander  Nixon^ 
ind  on  the  16th  of  November,  1776,  the  deed  of  convey- 
nco  was  executed,  whereby  said  premises  were  assigned  to 
he  said  Alexander  Nixon  and  his  heirs  for  ever. 

-Alexander  Nixon  died  in  the  month  of  March,  1791, 
^tKout  having  altered  in  any  respect,  or  republished,  his 
^ill,  leaving  his  eldest  son,  the  said  George  Nixon,  and  his 
ix  younger  sons  him  surviving. 

Upon  the  decease  of  their  father,  his  eldest  son,  who  was 
^f  full  age,  entered  into  the  possession  of  the  settled  estates, 
^x^d  the  younger  sons  into  the  receipt  of  the  rents  of  the 
^^t  of  the  estates  of  the  testator,  including  the  lands  of 
Alullyardlogher  and  Rea's  tenement. 

In  1819  Oeorge  Nixon  died,  leaving  his  daughters, 
Mary  and  Anna,  his  only  children,  and  co-heiresses  at 
law,  of  whom  Anna  was  the  survivor,  her  sister  Mary 
having  died  a  minor,  intestate,  and  without  issue. 

In  1820,  the  original  bill  in  this  cause  was  filed  by 
Beresford  Burston,  a  judgment  creditor  of  Alexander 
Nixon,  for  the  purpose  of  raising  the  amount  secured  by 
his  judgment.  The  daughters  of  George  Nixon,  who  were 
not  parties  to  the  original  bill,  were  made  parties  by  an 
amendment  in  1822;  and  in  1826  a  decretal  order  was 
pronounced,  directing  the  usual  accounts. 

In  1 835  a  bill  of  revivor  and  supplement  was  filed  by  Scott, 
the  assignee  of  the  judgment  of  the  PlaintiflF  in  the  original 
'   2  D  2 
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1843.        cause;  and  to  this  hillAnna^  the  survivingdaughterof  George 
Scott        Nixofiy  was  made  a  party  Defendant.     She  was  a  minor  at 
Nixon.       ^^^  time,  and  by  her  answer  she  claimed  to  be  entitled  to 
st^temmt.      ^^^  Undivided  sixth  of  the  property  devised  by  the  testator, 
Alexander  NixoUy  to  his  six  younger  sons,  as  being  the 
heiress  at  law  of  one  of  them,  Robert  Niocon,  who  had  £ed 
intestate  and  without  issue;  and  she  submitted  her  rights 
generally  to  the  judgment  of  the  Court. 

On  the  28th  of  April,  1838,  a  decree  was  pronounced  for 
the  sale  ofthe  property  of  which  ^/eo^and^r  Moron,  the  testa> 
tor,  was  seized  and  possessed:  and  on  the  24th  of  April,  1839, 
the  denomination  in  question,  Rea*8  tenement,  was  sold. 

The  abstract  of  title,  which  was  furnished  on  the  part 
of  the  Plaintiff,  after  setting  forth  the  above  facts,  stated 
that  Anna  Nixon^  having  attained  her  full  age,  and  being 
about  to  be  married,  by  deed  bearing  date  the  15th  of 
June,  1840,  immediately  previously  to  such  marriage,  but 
with  the  concurrence  of  her  intended  husband,  John  N. 
Blake^  assigned  her.  interest  in  and  to  her  undivided  one- 
sixth  of  the  said  premises  to  the  Rev.  Thomas  Ovendon^ 
in  order  that  he  might  join  in  making  out  title,  and  in  a 
proper  deed  of  conveyance  of  the  said  premises  and  the 
other  lands  directed  by  the  decree  to  be  sold. 

The  abstract  further  stated,  that  by  the  settlement  exe- 
cuted on  the  occasion  of  the  marriage  of  the  said  Anm 
Nixon  with  her  husband  John  N.  Blake^  all  her  estates 
therein  mentioned  were  conveyed  to  trustees  upon  certain 
trusts,  reserving,  however,  to  herself  absolute  control  over 
same :  and  that  on  the  12th  of  September,  1841,  she  died, 
having  by  her  will  directed,  that  all  her  estate  should  remain 
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vested  in  the  trustees  of  her  marriage  settlement,  upon  the        1843. 
trusts  therein  specified.  g^^,^^ 


The  abstract  further  stated,  that  George  Nixon^  at  the 
period  of  his  father's  decease,  and  for  many  years  after- 
wards, was  a  practising  barrister,  and  well  acquainted  with 
his  own  rights,  and  the  manner  in  which  the  property  was 
circumstanced :  that  his  younger  brothers  had  entered  into 
the  possession  of  the  premises  in  question  with  his  concur- 
rence, and  that  he  had  never  questioned  the  propriety 
of  their  thus  possessing  themselves  of  said  premises,  and 
dealing  with  them  as  their  own  :  that  these  premises  formed 
a  part  of  the  property  settled  upon  the  occasion  of  the 
marriages  of  some  of  the  brothers:  that  George  Nixon 
was  conversant  with  these  facts,  and  was  himself  a  trustee 
in  the  settlement  of  one  of  them,  Adam  Nixon. 

The  purchaser  objected  to  the  title  to  the  premises  in 
question,  first,  on  the  ground  that  having  been  purchased 
by  the  testator  subsequently  to  the  date  of  the  will,  and 
there  having  been  no  republication  of  said  will,  they  did 
not  pass  to  the  younger  children  by  force  of  said  will ;  and 
that  no  proof  was  given  to  sustain  the  statement,  that  the 
younger  children  had  continued  ever  since  the  death  of 
their  father  to  receive  the  rent  of  the  premises  in  question. 
Secondly,  he  insisted  that  since  the  death  of  Anna  Nixon^ 
there  was  not  before  the  Court  in  the  cause  any  person, 
in  whom  the  legal  estate  in  the  preipises  sold  was  vested. 

The  Plaintiff  having  obtained  a  reference  to  the  Master 
in  the  cause,  as  to  the  title  to  the  premises  in  question, 
two  affidavits  were  filed  in  support  of  the  abstract,  one  by 
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^^^ Terence  MagavraUy  who  had  acted  as  bailiff  to  the  f^^ 

perty  ;  and  the  other  by  Mr.  Ralph  Scott,  the  solicitor  for 
the  Plaintiff  in  the  cause. 


Statement. 


Magavrauj  in  his  affidavit,  stated  that  he  was  upwards 
of  seventy  years  of  age :  that  he  was  acquainted  with 
Alexander  Nixon,  and  that  upon  his  death  in  1791,  his 
younger  sons  entered  into  the  possession  of  the  lands  of 
Mullyardlogher  and   Rea's  tenement;   and  continued  to 
receive  the  rent  of  the  same,  and  to  exercise  dominion  over 
them,  from  the  day  of  the  decease  of  their  father  up  to  the 
present  time,  free  from  the  interference,  claim,  or  demand 
of  any  person  whatsoever:  that  he  was  well  acquainted 
with  all  the  sons  of  Alexander  Nixon,  having  for  upwards 
of  fifty  years  acted  as  their  bailiff,  and  assisted  in  managing 
their  estates  and  collecting  their  rents,  and  was  in  the 
habit  of  constant  intercourse  with  them :    that    George 
Nixon  was  a  practising  barrister,  and  was  well  acquainted 
with  his  own  rights  and  the  circumstances  of  the  property : 
that  he  lived  principally  with  and  amongst  his  said  younger 
brothers  :  that  Deponent  never  heard  or  knew  of  the  said 
George  Nixon,  or  any  person  on  his  part,  from  the  death 
of  the  said  Alexander  Nixon  up  to  the  decease  of  the  said 
George  Nixon,  ever  having  claimed  any  title  to  the  pre- 
mises in  question ;  and  that  from  the  peculiar  position  in 
which  he  was  placed,  he  did  not  believe  it  possible  that  any 
claim  could  have  been  made  respecting^«aid  lands  without 
his  knowledge.     The  Deponent  further  stated,  that  since 
the  death  of  George  Nixon  he  had  continued  to  act  as 
bailiff  to  the  estates  of  the  daughters  of  George,  until  the 
surviving  daughter  Anna  attained  full  age,  which  toolc 
place  in  the  year  1838 ;  and  that  he  had  never  heard  that, 
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during  that  interval,  any  claim  was  made  on  behalf  of  said         1343, 
^dmnoj  save  to  one  undivided  sixth  part,  to  which  she  be- 
came entitled  as  heiress  at  law  of  her  uncle,  Robert  Nixon. 


The  affidavit  of  the  solicitor,  Mr.  Scott,  stated  that  he 
had  been  informed  and  believed  that  upon  the  death  of  the 
testator,  Alexander  Nixon,  his  younger  sons  took  posses- 
sion of  the  premises  in  question,  and  that  they  and  their 
devisees  or  representatives  had  ever  since  continued  to  hold 
and  enjoy  the  undisturbed  possession  thereof:  that  upon 
the  occasion  of  the  respective  marriages  of  Adam  Nixon 
and  Andrew  Nixon  in  1793,  and  Montgomery  Nixon  in 
1794,  each  of  said  younger  sons  assigned  to  trustees  their 
one-sixth  undivided  share  of  various  lands  and  premises, 
and,  amongst  others,  of  the  property  in  question  :  that  he 
had  been  for  upwards  of  thirty  years  intimately  acquainted 
with  the  Nixon  family,  and  for  a  great  portion  of  said  time 
had  been  the  law  agent  of  the  majority  of  the  family :  that 
he  was  acquainted  with  George  Nixon,  who  was  a  prac- 
tising barrister,  and  that  he  never  knew  or  heard  that 
George  Nixon  in  any  manner,  or  any  person  for  him  or  on 
his  behalf,  during  his  life  or  since  his  decease,  claimed  any 
interest  in  the  premises  in  question :  that  George  Nixon 
was^well  aware  that  the  rents  of  said  property  were  received 
by  his  younger  brothers  for  their  own  use :  that  in  the 
year  1820  Deponent  was  appointed  agent  to  collect  the 
rents  of  part  of  the  property,  to  which  the  younger  children 
claimed  to  be  entitled,  including  the  premises  in  question  : 
that  previously  thereto  the  rents  of  these  premises  were 
received  by  some  one  of  the  younger  sons,  and  by  them 
applied  for  their  own  use,  with  the  rents  of  several  other 
lands^  in  payment  of  head-rents,  renewal  fines,  interest  on 
judgment  debts,  and  other  charges  on  the  property,  and 
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that  no  part  thereof  was  given  to  the  said  George  Nixm: 
that  he  acted  under  a  power  of  attorney  from  the  younger 
sons,  and  that  he  was  directed  by  them  to  apply  the  rents 
received  out  of  the  premises  in  question  and  the  other  lands, 
over  which  he  was  appointed  agent,  in  payment  of  renewal 
fines    and  head-rents,    payable  out  of  the  other  proper- 
ties of  said  younger  sons,  and  in  discharge  of  interest  upon 
judgment  debts,  which  were  charges  upon  the  property  of 
the  younger  sons,  but  did  not  affect  the  property  of  George 
Nixon.     The  Deponent  further  stated  that  he  had  in  his 
possession  various  account-books  and  memorandums,  in  the 
hand-writing  of  one  or  other  of  the  younger  sons;  from 
which  it  appeared  that  they  exercised  undisputed  control 
over  the  premises  in  question,  immediately  after  the  decease 
of  their  father,  and  continued  to  hold  it  for  their  own  use 
free  from  the  interference  or  claim  of  their  eldest  brother ; 
and  that  from  the  intercourse  which  subsisted  between  him 
and  the  said  George  Nixon  in  his  life-time,  and  also  with 
his  younger  brothers,  he  did  not  think  it  was  possible  that 
any  claim  could  have  been  made  to  these  premises  by  the 
said    George  Nixon  in  his  life-time,  or  by  his   children 
since  his  decease,  without  his  having  heard  of  same. 


An  account-book  of  an  agent  of  the  family  was  pro- 
duced, whereby  it  appeared  that  in  1819,  twelve  years' 
arrear  of  rent  out  of  these  premises  had  accrued :  but  it 
was  also  shewn  that  this  arrear  had  been  afterwards  paid. 
In  addition  to  these  facts,  it  was  stated  that  the  lease  under 
which  the  premises  were  held  by  the  lessees  expired  in  1841. 


The  Master,  having  overruled  the  purchaser's  objec- 
tions, reported  in  favour  of  the  title.  To  this  report  ex- 
ceptions were  taken  on  the  part  of  the  purchaser.      The 
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case  was  argued  at  the   Rolls  on  the  14th  of  January,  1843. 

1843,  when  His  Honor  was  pleased  to  allow  the  excep-  Scott 

tions.  Nixon. 

From  this  order  the  present  appeal  was  brought  by  the 
PlaintiflF. 


Mr.  James  Scott  and  Mr.  Sproule  in  support  of  the      Argument. 
appeal. 

The  question  presented  for  the  adjudication  of  the  Court 
upon  this  appeal  is  one  of  very  great  general  importance ; 
whether  the  Court  will  compel  a  purchaser  to  take  a  title 
depending  on  the  Statute  of  Limitations,  3  &  4  Will.  IV. 
c.  27  ?    Though  there  has  been  no  precise  decision  upon 
the  point,  yet,  looking  at  the  principle  of  the  Statute,  and 
the  several  cases,  which  have  hitherto  been  decided  upon 
its  construction,  it  would  seem  that  there  could  be  no  doubt 
but  that  a  good  title  could  be  made  under  the  Statute.   By 
the  second  section  it  is  provided  generally,  that  no  action 
shall  be  brought  to  recover  any  land  or  rent,   but  within 
twenty  years  next  after  the  right  of  the  party  shall  have 
first  accrued ;  and  the  succeeding  sections  point  out  the  dif- 
ferent savings,  which  the  legislature  has  thought  proper  to 
adopt  in  each  particular  case  of  disability,  thereby  defining 
the  time  when  the  right  shall  be  deemed  to  have  first  ac« 
crued.     In  the  present  case,  upon  the  death  of  the  testator, 
his  eldest  son  was  of  full  age ;  he  was  under  no  disability  of 
any  kind  ;  he  was  a  professional  man,  perfectly  acquainted 
with  his  rights,  and  the  manner  in  which  the  property  was 
circumstanced.     He  lived  until  the  year  1819,  and  never 
made  any  claim  to  this  property,  but  permitted  his  younger 
brothers  to  remain  in  the  undisturbed  enjoyment  of  the 
rents,  and  in  like  manner  they  have  so  continued  since  his 
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1843.        death,  no  title  or  demand  having  been  set  up  or  made  on 
Scott        ^^^  P^u't  of  his  daughter,  or  by  any  person  on  her  behalf. 
Nixoif,        '°  ^^  probability,  there  existed  some  contract  previous  to 
the  date  of  the  testator's  will,  for  the  purchase  of  this  very 
property.     If  so  the  will  would  not  be  revoked  in  equity 
by  the  subsequent  conveyance.     At  all  events  there  has 
been    an  uninterrupted  possession  shewn  in  the  younger 
brothers  for  a  period  of  more  than  fifty  years,  without  any 
claim  having  ever  been   made  during  the  entire  of  this 
period,     ffis  Honor  seemed  to  think,  that  the  Statute  ope- 
rated only  as  a  defence,  but  could  not  confer  a  title.    The 
legal  title  on  the  abstract,  he  said,  was  shewn  to  be  in  the 
heir  at  law  of  the  testator,  the  estate  not  having  been  sub- 
ject to  the  operation  of  the  devise;  by  what  deed,  he  asked, 
or  at  what  time,  was  the  legal  estate  transmitted  to  the  pre- 
sent vendors  ?     Unless,  therefore,  the  heir  at  law  would  join 
in  the  conveyance,  the  purchaser  would  not  have  a  legal  title, 
and  the  Court  could  not  force  such  a  title  on  the  purchaser. 
But  this  reasoning  is  founded  on  a  misapprehension  o^ 
the   Statute.      The  former  Statutes  of  Limitation  were  -= 
held  only  to  bar  the  remedy;  the  present  Statute,  on  the 
contrary,  bars  not  only  the  remedy  but  the  right.     It  ope- 
rates as  an  extinguishment  of  the  remedy  and  as  a  transfer 
of  the  estate.      The  thirty-fourth   section  provides,  that 
after  the  determination  of  the  period  of  limitation,  the  right 
and  title  of  the  party  out  of  possession  shall  be   extin- 
guished.     In  The  Incorporated  Society  v.  Rickcard8{a)^ 
the  proposition  is  laid  down  in  the  clearest  terms  :  "  There 
is  a  marked  distinction,"  your  Lordship  says,  ^^  between 
the  old  Statutes  of  Limitation  and  the  present  one.     The 
former  Statutes  only  barred  the  remedy,  but  did  not  touch 

(a)  1  Drury  &  W.  258,  289. 
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the  right ;  possession  at  all  times  gave  a  certain  right,  but        1843. 

under  the  new  Act,  when  the  remedy  is  barred,  the  right 

and  title  of  the  real  owner  are  extinguished,  and  are  in 

effect  transferred  to  the  person  whose  possession  is  a  bar."       Araument. 

It  is  said  that  the  evidence  of  adverse  possession  rests 
upon  mere  affidavits,  taken  in  the  absence  of  the  party  in- 
terested ;  that  the  fact  itself  was  never  suggested  upon  the 
pleadings,  or  in  any  way  proved  in  the  cause.     That  such 
is  the  case  is  quite  true,  but  it  is  to  be  remembered,  that  the 
heir  was  a  party  in  the  cause,  and  never  set  up  any  title,  but, 
on  the  contrary,  claimed  one-sixth  of  these  very  premises, 
as  heiress  at  law  of  one  of  the  younger  sons ;  and  as  to  the 
affidavits,  if  the  purchaser  thought  proper,  or  conceived 
that  the  statements  in  these  affidavits  could  have  been  dis- 
puted, he  might  have  required  some  more  stringent  proof. 
It  was  attempted  to  be  argued,  that  as  nothing  but  the 
receipt  of  rent  from  the  tenants  in  possession  was  shewn, 
that  upon  the  expiration  of  the  lease  in  1841,  a  new  title 
accrued  to  the  heir.      But  in  this  respect  also  the  old 
^ule  of  law  has  been  altered  by  the  Statute.     The  receipt 
^f  rent  is  made  equivalent  to  the  occupation  of  the  land 
itself,  and  by  the  ninth  section  it  is  provided,  that  no  new 
Tight  shall  be  deemed  to  have  accrued  upon  the  determi- 
nation of  the  lease.     How  then  is  it  possible  that  the  pur- 
chaser's title  can  be  impeached,  or  his  possession  invaded? 
He  will  have  a  title  created  by  an  adverse  possession  against 
all  the  world,  for  a  period  of  more  than  half  a  century ; 
Ex  parte  H{Mell{d).      The  argument  at  the  other  side,  in 
fact,  amounts  to  this,  that  in  no  case  can  a  title  be  made 
out  under  the  new  Statute  of  Limitations. 

(a)  3  Younge  &  C.  617. 
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1843.  Mr.  Serjeant  Keatinge  and  Mr.  Moore^  controj  for  the 

Scott        purchaser. 

V. 

'  The  question  at  present  before  the  Court  was  ne\r^^ 

rgnment,      j-j^jg^d  ^p^ji  ^^g  pleadings,  and  is  now  at  discussion  in  time 
absence  of  the  party,   who  is  alone  concerned  in  its  deer  ^^ 
sion.     Where  such  a  title  is  sought  to  be  enforced,  and  tE:^^ 
rights  of  a  purchaser  affected,  the  facts  ought  to  be  8^^:>^ 
lemnly  established  by  formal  proof  in  the  cause,  and  in  th:^^ 
presence  of  the  heir,  who  is  interested  in  disputing  tbo^^^  - 
How  can  these  affidavits,  by  which  it  is  sought  to  bind  tk^^^ 
purchaser,   affect  the  heir  ?     Suppose  he  were  to  bring  j^^i^** 
ejectment  against  the  purchaser,  could  he  not  controven^K"^ 
the  alleged  wrongful  receipt  of  rent,  and  if  he  succeeded—J^ 
could  the  purchaser  use  these  affidavits  in  reply  ?     Wh^^^-^ 
would  then  become  of  the  purchaser's  title  ?     These  a£ — 5* 
davits  may  be  false.     They  may  be  capable  of  explanation  *" 
by  matters  within  the  knowledge  of  the  heir  at  law.     Bu^^^ 
even  admitting  the  facts  as  stated  in  the  affidavits  to  the9c=^  ^ 
full  extent,  they  do  not  make  out  such  a  case  of  wrongfu^^  ^ 
claim  under  the  Statute,  as  is  sufficient  to  create  a  title^^^^* 
The  receipt  of  rent  by  the  younger  sons  may  have  beet*  ^^ 
by  the  permission  of  their  elder  brother,  or  perhaps  as  hi^  -^^* 
agent ;  the  case  at  the  other  side  is  that  the  eldest  son^  ^^"■™» 
George  Nixon^  was  a  man  of  business,  and  fully  acquainted^  -'^ 
with  his  rights,  and  the  circumstances  of  the  property.     It:^  -*^ 
could  not,  therefore,    have  been   under  a  wrongful  title,  ^'^^ 
that  the  younger  brothers  received  the  rents;  and  what  still  -^  ^ 
further  sustains  this  supposition,  is  the  manner  in  which     ^* 
it  has  been  shewn  that  these  rents  were  applied,  namely,  in     ^^ 
payment  of  renewal  fines,  interest  on  debts,  which  would     ^-* 
have  been  a  good  application  as  against  the  eldest  son.       '^^ 
Still  further,  the  receipt  of  rent  was  not  even  uninterrupted ; 
for  it  appears  from  the  rent  l;>ook  of  the  agent,  Mr.  Scotiy  who 
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appointed  in  1820,  that  there  were  at  that  time  twelve 
PS*  arrear  of  rent  due  by  the  tenants.  TheCourt  will  pause 
»re  it  compels  a  purchaser  to  take  such  a  title,  more  espe- 
y  -where  the  Plaintiff  could  so  easily  have  filed  a  bill  of  re- 
*r  against  the  heir,  and  established  all  these  facts  in  the 
ilsur  way.  George,  the  eldest  son,  died  in  1819  ;  he  was 
^  legally  seized  of  these  premises,  his  right  not  having 
^  l)arred  by  reason  of  the  outstanding  lease,  which  did 
e:xpire  until  1841.  At  his  death  his  heir  was  a  minor, 
did  not  attain  her  full  age  until  1838  :  of  course  nothing 
t^  >vas  then  done  could  affect  her  rights.  In  the  mean- 
e  the  Statute  passed,  for  the  first  time  making  the  re- 
pt  of  rent  by  a  stranger  a  bar  to  the  title  of  the  real 
ner,  but  at  the  same  time  giving,  in  the  fifteenth  section, 
e  years  to  parties,  whose  rights  were  taken  away  by  the 
tatute,  to  assert  them ;  she  or  her  heir  was,  therefore,  en- 
Ued  to  five  years  from  the  time  she  attained  her  full  age, 
hich  was  in  1838,  to  bring  her  ejectment,  and  this  period 
IS  not  yet  elapsed.  In  addition  to  all  this,  the  purchaser 
entitled,  according  to  the  rule  of  the  Court,  to  get  a 
gal  title.  This  is  what  the  parties  professed  to  sell,  and 
hich,  when  the  purchase  was  made,  there  were  proper 
irties  before  the  Court  to  convey.  By  the  subsequent 
»th  of  the  heir,  there  is  now  no  one  to  convey  the  legal 
itate  to  the  purchaser,  and  the  Plaintiff  asks  the  Court  to 
>mpel  the  purchaser  to  take  a  title,  not  resting  upon 
latter  of  record,  or  documents  properly  attested  and  proved, 
ut  sustained  solely  by  affidavits,  which,  it  must  be  con- 
ided,  would  afford  no  defence  to  sustain  the  title  in  an 
ctioD  of  ejectment,  and  which  are  open  to  contradiction  or 
Kplanation.  If  even  a  clear  case  of  adverse  possession  had 
eeo  established,  it  is  uncertain  whether  such  a  title  would 
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Scott 

V, 

Nixon. 
Argument. 


be  enforced  against  a  purchaser(a).     It  is  admitted,  that 
there  is  no  authority  to  be  found  upon  the  point.    Bat  here 
the  parties  have  even  not  made  out  that  case;  and  thisCoaT-t 
will,  in  conformity  with  its  well  established  rule  as  to  doabc^ 
ful  titles,  decline  to  compel  a  reluctant  purchaser  to  take    a 
title  open  to  so  many  difficulties  and  serious  objectioDS. 


Judgment. 


Thb  Lord  Chancbllor  : — 

The  question,  which  has  been  raised  in  this  case,  is  oc3 
of  great  importance,  and  very  considerable  difficulty, 
wish  to  state  what  my  present  impression  is.  It  seems  t: 
be  admitted  that  there  is  no  necessity  for  having  the  heira 
law  of  the  original  testator,  Alexander  NioMm^  before  th. 
Court,  except  with  a  view  to  the  present  objection.  Th 
judgment,  on  foot  of  which  the  bill  was  filed,  bound 
the  lands,  of  which  the  testator  was  seised ;  but  as  th*'  ^^ 
lands,  the  sale  of  which  was  the  object  of  the  suit^  wer 
charged  with  the  debts  in  exoneration  of  other  lands  de 
vised  to  the  heir,  and  which  he  had  elected  to  take,  it  wa^-^^ 
not  considered  necessary  to  have  the  heir  at  law  before  th^^  ^^ 
Court  in  the  first  instance.  The  case  then  stands  thus  z  ^ ' 
the  testator  made  his  will  shortly  before  he  acquired  th^i^^^ 
estate  in  question,  and  thereby,  after  devising  certain  land^^  '^ 
in  trust,  for  his  eldest  son,  George  NixoHy  &c.,  gave  all  thc^^  ^^ 
rest  and  residue  of  his  real  estate  among  his  six  youngei^-  ^' 
children,  subject  to  the  payment  of  his  debts  and  certain^^^  ° 
charges.  Shortly  afterwards,  in  1776,  he  obtained  a  oon^ — ■^' 
veyance  of  the  property  now  in  controversy.  The  debt  in 
this  case,  being  a  judgment  debt  of  the  testator,  would 

(a)  Cooper  t.  Emery,  Hayes*  Convey.,  voL  i.  p.  274. 
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'  any  circumstances  be  a  charge  upon  the  property  in  1843. 
ion  ;  for  if  the  property  passed  under  the  devise  of  the  Scott 
e,  the  judgment  was  charged  by  the  terms  of  the  will;  nxxok. 
'it  did  not  pass,  still  the  judgment  was  a  charge  upon  jJZZet^ 
uids  in  the  hands  of  the  heir.  The  purchaser  under 
ecree  therefore  would,  at  all  events,  have  a  good 
ible  title,  because  the  decree,  which  directs  the  lands 
sold  for  the  payment  of  that  debt,  was  made  in 
resence  of  all  the  parties  interested,  and  the  estate  was 
ich  charged  with  the  debt,  whether  you  look  to  the  na- 
»f  the  debt,  or  the  rights  of  the  parties,  if  it  descended 
i  heir,  as  if  it  passed  under  the  devise  of  the  residue, 
iecree,  therefore,  gives  an  equitable  title  to  the  pur- 
r  as  much  as  any  decree  can ;  and  if  it  should  turn  out 
;here  had  been  a  pre-existing  contract  for  the  purchase 
ise  premises,  then  I  apprehend  that  the  purchaser 
1  have  a  good  equitable  title  under  the  younger  child- 
;o  whom  the  property  would  pass  by  force  of  the  will, 
s  there  was  something  in  the  frame  of  the  conveyance  to 
nt  this,  the  introduction  of  a  different  set  of  limitations, 
stance  :  this,  however,  is  a  very  subtle  doctrine,  and 
i  fact  of  such  previous  contract  has  not  been  proved, 
inuecessary  to  dwell  more  upon  it.  I  shall,  therefore, 
)se  that  the  acquisition  was  altogether  subsequent  to 
ate  of  the  will. 

le  first  objection  raised  on  the  part  of  the  purchaser  is, 
the  question,  whether  or  not  this  property  passed 
r  the  will,  the  question,  in  fact,  of  adverse  possession, 
which  the  Plaintiff  now  relies,  is  not  raised  by  the 
ings,  or  put  in  issue  in  the  cause.  I  cannot  admit 
objection.  The  estate  was,  under  any  view  of  the  case, 
ct  to  the  Plaintiff's  charge,  and  being  so,  a  purchaser 
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^^^'  could  never,  in  this  Court,  be  permitted  to  object  that  one 
denomination  of  lands,  equally  liable  with  others  to  a  debt, 
was  sold  in  preference  to  another.  Therefore,  there  is  a 
Judament.  g^>od  equitable  title,  which  can  be  conveyed  to  the  pur- 
chaser in  any  event.  It  is  then  said  that  the  title  does  not 
depend  upon  a  matter  of  record,  but  rests  altogether  upon 
mere  affidavits,  and  I  am  asked,  if  the  heir  at  law  were  to 
bring  an  ejectment  within  ten  days  after  the  purchase, 
whether  these  affidavits  could  afford  the  purchaser  any  de- 
fence? I  must  say,  certainly  not.  The  affidavits  here 
would  in  a  court  of  law  be  waste  paper.  But  this  Courtis 
frequently  obliged  to  act  upon  facts  making  out  a  title, 
which  have  been  proved  by  affidavit,  which  constitute 
a  title  only  in  this  Court.  But  if  the  party  had  chosen 
to  have  a  more  solemn  mode  of  establishing  these  &cts, 
he  c6uld  have  required  it.  The  purchaser  was  not  bound 
to  accept  the  affidavits  in  proof  of  these  facts.  He  might 
have  insisted  upon  having  a  regular  examination  of  wit- 
nesses, in  the  usual  manner  in  which  any  other  question 
of  fact  is  proved  in  the  Master's  Office.  The  mode  of  proof 
therefore  in  this  case  rests  entirely  on  the  purchaser's  con- 
sent. Courts  of  Equity  frequently  compel  an  acceptance 
of  a  title  resting  on  affidavits ;  for  instance,  on  questions 
of  identity :  the  Court  must,  of  course,  in  such  cases, 
act  with  great  caution,  and  ought  to  be  satisfied,  before  it 
compels  a  party  to  take  such  a  title,  that  the  facts  as 
proved  are  such  as  to  sustain  the  title,  in  the  event  of  any 
adverse  claim  being  set  up. 

In   this   case   there  is   really  nothing  in   controversy.  . 
There  are  no  conflicting  statements ;  everything  has  been 
proved  (and  there  has  been  no  attempt  at  denial),  by  the 
agent,  and  by  a  person,  who  appears  to  have  acted  as  a  bailiff 
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to  the  family.  It  appears,  that  on  the  death  of  the  testator  ^^^' 
m  1791,  his  six  younger  children  entered  into  possession  of  Scott 
the  premises,  and  so  continued  until  the  death  of  the  eldest  Kixoir. 
son,  George^  in  1819,  and  in  like  manner  have  remained  judgment, 
in  the  undisturbed  enjoyment  of  these  premises,  until  the 
present  time ;  undisturbed,  I  mean,  so  far  as  any  claim  on 
the  part  of  Georges  heir  at  law  is  concerned.  Some  com- 
ments have  been  made  upon  one  of  the  documents  in  this 
case.  It  is  said  that  there  has  been  no  such  receipt  of  rent 
as  is  sufficient  to  give  a  title  under  the  Statute.  But  the 
Act  itself  puts  an  end  to  any  difficulty  on  this  point.  Under 
the  old  law  no  man,  by  mere  wrong,  could  acquire  a  right. 
A  receipt  of  rent  was  no  ouster.  There  was,  besides,  no 
divesting  of  estate,  the  r^knedy  was  barred,  but  not  the 
right  to  the  estate.  The  late  Act  professed  to  deal  with 
sach  cases,  and  it  provided,  that  the  wrongful  receipt  of 
rent  should  be  deemed  equivalent  to  actual  possession  of  the 
estate.  It  was  urged,  that  there  was  not  here  such  a  con- 
tinued receipt  of  rent,  for  that  the  agent,  Mr.  Scoit^  in 
1821,  recovered  an  arrear  of  rent  from  some  of  the  tenants, 
for  twelve  years  I  think ;  but  this  amounts  to  nothing. 
The  parties  went  into  possession  in  1791,  and  remained  in 
the  undisturbed  enjoyment  until  the  death  of  the  eldest  son 
in  18 19.  There  was  a  receipt  of  rent  for  all  this  period. 
The  circumstance,  that  some  of  the  tenants  fell  into  arrear, 
and  that  their  rents  were  permitted  to  lie  unpaid  for  a  num- 
ber of  years,  the  whole  of  which  arrear  was  subsequently 
paid,  cannot  make  any  difference;  the  Statute  did  not 
mean  a  compulsory  half-yearly  payment  of  rent,  one  half- 
year  within  the  other,  it  looked  only  to  a  regularly  con- 
tinued possession.  The  question  under  the  Statute  is,  by 
whom  was  the  rent  received,  and  in  what  character  ?  The 
£act  here  is  ^proved,  that  the  rent  was  received  from  tlie 
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death  of  the  testator  by  the  parties,  who  were  not  entitled  to 
it,  with  the  knowledge  of  the  party  who  was  entitled,  and 
who  was  of  full  age  and  acquainted  with  his  rights*  I  can- 
not, therefore,  but  think,  that  in  this  case  there  has  been 
a  sufficient  receipt  of  rent  within  the  Statute  to  create  a 
title. 

It  was  said,  that  for  aught  that  appears,  the  eldest  son 
might  have  permitted  the  rent  to  be  received  by  his  younger 
brothers,  and  that  in  such  case  there  would  be  no  wrongfbl 
receipt,  and,  therefore,  no  adverse  possession.   But  to  this  I 
cannot  accede.     The  new  Statute  is  so  singularly  framed, 
that  this  difficulty  flows  from  it.     Suppose  a  man  to  enter 
into  possession  by  permission  of  the  true  owner,  and  with- 
out payment  of  rent,  and  to  give  an  acknowledgement  in 
writing  of  the  title ;  from  that  moment  the  possession  be- 
comes adverse,  and  time  begins  to  run,  and  instead  of  the 
real  owner  having  an  admission  of  title,  upon  which  he  may 
rest,  the  effect  is  the  very  reverse ;  the  adverse  possessioD, 
in  fact,  commences,  and  the  Statute  begins  to  run.    In  sqcIi 
cases,  therefore,  where  the  operation  of  the  Statute  is  so  pow- 
erful, parties  must  be  careful  to  get  such  new  acknowledg- 
ments, from  time  to  time,  as  will  admit  their  title,  and  thus 
preserve  the  right.    In  this  case  there  is  no  reason  whatever 
for  supposing  that  the  rent  was  received  by  the  permission, 
or  with  the  assent,  of  the  eldest  son.      There  is  nothing 
in  the  case  to  lead  me  to  say,  that  the  receipt  of  rent  by  the 
younger  children  was  a  receipt  by  the  heir  at  law  himself 
for  to  this  length  the  argument  must  be  pushed.  I  obsenre 
that  actual  conveyances  of  parts  of  the  property  have  been 
from  time  to  time  made  by  those  younger  children,  and  these 
appear  upon  the  abstract,  thus  proving  a  clear  adverse  pos- 
session, and  excluding  anything  like  a  presumption  in 


Judgment . 


CASES  IN  CHANCERY.  405 

&vour  of  the  eldest  son :  even  looking  at  the  Act  itself,  it         1843. 

will  be  seen  that  there  is  no  exception  in  it  of  a  possession        scott 

by  permission  of  the  right  owner.     The  ease,  then,  is  re-       nuow. 

duced  to  a  simple  question  of  law,  can  this  Court  compel 

a  purchaser  to  take  a  title  depending  upon  parol  evidence 

of  adverse  possession,  under  the  new  Statute  ?     Under  the 

old  Statute  it  was  long  undecided  whether  a  purchaser 

could  be  forced  to  take  such  a  title,  but  ultimately  it  was 

so  determined,  and  I  apprehend,  that  it  was  quite  settled,  that 

a  clear  title,  and  just  as  good  as  any  other  title,  might 

be  acquired  by  adverse  possession,  and  that  a  purchaser 

would  be  bound  to  take  such  a  title.     Then  came  the  new 

Statute,  which  intended   to  put   the   title  upon  higher, 

certainly  not  upon  lower,  grounds.     I  have  heard  nothing 

to  displace  the  observation  which  has  been  made,  that  that 

Statute  does  not  operate  by  a  mere  bar  of  the  remedy,  that 

it  does  not  work  so  imperfectly,  it  bars  the  estate  itself. 

and  if  so  where  can  the  right  be  but  in  the  person,  whose 

possession  the  Statute  prevents  from  being  interrupted. 

I  am  clearly  of  opinion,  that  by  the  effect  of  the  Statute, 

after  the  proper  period  of  limitation  has  passed,  the  legal 

fee-simple  is  in  the  party,  who  has  been  in  possession  during 

tliat  period,  and  that  he  is  competent  to  convey  it  to  another. 

It  was  attempted  to  bring  the  case  within  the  fifteenth 
Section,  for  that,  supposing  the  possession  was  not  adverse 
at  the  death  of  George,  the  eldest  son,  as  his  heiress  at  law 
^as  a  minor  at  such  period,  she  would  have  had  five  years  to 
institute  proceedings,  from  the  time  she  attained  her  full 
^ge.  But  there  is  no  saving  of  minority  in  this  section. 
Idy  impression  is,  that  whenever  the  right  is  barred  by 
time,  a  good  title  can  be  made ;  that  the  party  in  possession 
lias  the  legal  fee  simple,  and  the  purchaser  will  be  bound 
to  take  such  title.     I  have  stated  my  general  views  upon 
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the  question,  but  considering  its  very  general  importsace^ 
I  mean  to  look  into  the  case  with  great  care,  before  Ifinattj 
dispose  of  it,  and  I  should  wish  to  have  abstract  of  tide 
Judgmenu     and  copies  of  the  two  affidavits,  and  of  the  original  bilL 


Feb,  8.       Thb  Lord  Chancellor  : — 

I  am  not  surprised  at  the  conclusion  that  was  come  to 
in  the  Court  below,  there  having  been  already  two  bills 
filed,  to  each  of  which  the  heir  at  law  of  the  or^nal  tes- 
tator was  made  a  party  Defendant,  but  no  claim  was  set 
up  by  the  heir  to  the  lands  now  in  question,  and  as  a  biD 
of  revivor  could  have  been  easily  filed,  for  the  purpose  of 
bringing  the  present  heir  at  law  before  the  Court,  such 
a  course  would  have  removed  all  difficulty.  I  should  be  in- 
clined to  agree  with  this  view,  were  it  not  that  I  should 
then  be  obliged  to  decide,  that  the  concurrence  of  the  heir 
at  law  was  necessary  to  give  effect  to  the  conveyance  to  the 
purchaser. 


What  then  is  this  law  of  this  Court  on  questions  of  this 
kind  ?  The  Court  has  to  consider,  first,  whether  de  facto 
a  title  has  been  made  out,  and  secondly,  whether  there  is 
sufficient  evidence  of  title  to  satisfy  the  Court,  before  it 
obliges  an  unwilling  purchaser  to  accept  the  title.  With 
regard  to  the  first,  it  is  a  matter  of  perfect  indifference  how 
the  title  is  made  out,  provided  the  purchaser  gets  a  title, 
whether  it  be  by  escheat,  abatement,  disseisin,  intrusion,  or 
possession  and  non-claim,  or  destruction  of  contingent  re- 
mainders, is  a  matter  of  no  consequence,  provided  there  be 
a  valid  legal  title ;  whether  the  evidence  is  sufficient  is  a 
different  question.  It  was  said  in  this  case,  that  the  Sta- 
tute of  Limitations  only  operated  as  a  defence,  but  never 
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could  be  held  to  confer  a  title,  and  I  was  asked,  where,  or        1^3. 
in  whom,  was  the  legal  title  ?  I  reply,  that  the  Statute  has        Scott 
executed  a  conveyance  to  the  party,  whose  possession  is  a       kixoh. 
bar.     The  Statute  makes  the  title,  for  by  its  operation  it     j^utgrnent. 
extinguishes  the  right  of  the  one  party,  and  gives  legal 
force  and  validity  to  the  title  of  the  other,  the  party  in  pos- 
session.    What  does  the  purchaser  require  in  this  case  ? 
That  the  heir  at  law  of  the  original  testator  should  join  in 
the  conveyance  to  him,  in  order  to  release  any  right  he 
may  have,  by  way  of  extinguishment ;  but  the  Statute  has, 
by  its  own  force,  not  only  extinguished  any  right  which 
the  heir  could  have  had,  but  has  transferred  the  legal  fee 
simple  to  the  party  in  possession,  for  the  legal  estate  must 
be  in  him,  whose  possession  has  barred  the  right  of  every 
other  person. 

Try  the  case  by  this  test.  Suppose  the  estate  in  the 
possession  of  the  purchaser.  I  ask,  would  it  not  have  all 
the  incidents  which  belong  to  a  fee  simple  ?  Could  not 
the  purchaser  deal  with  it  just  as  he  pleased  ?  He  could 
make  a  lease,  execute  a  settlement,  g^ant  a  mortg^e,  sell 
the  fee,  or  dispose  of  it  by  his  will.  If  he  died  intestate, 
it  would  descend  as  real  estate.  He  might  maintain  an 
ejectment  against  all  the  world ;  against  the  very  claimant, 
whose  estate  the  property  originally  had  been.  His  title, 
therefore,  is  a  fee  simple  in  possession.  I  entertain  no 
doubt  upon  the  point,  though,  from  that  deference  which  is 
justly  due  to  the  opinion  of  His  Honor,  and  the  importance 
of  the  question,  I  have  been  led  to  consider  it  with  the 
gp-eatest  care. 

As  regards  this  particular  title,  nothing  can  be  stronger. 
It  does  not  depend  on  the  affidavits  alone,  although  they  are 
conclusive  as  to  the  continued  receipt  of  rent,  and  by  the 
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1843.  Statute,  the  receipt  of  rent  is  put  on  the  same  footing  with 
Scott  possession ;  but  I  find  from  the  abstract,  that  there  have 
Nixow.  ^^^  conveyances  executed  by  the  younger  children  of  por- 
Jndgment.  ^^°8  ^^  ^^^  property,  in  some  of  which  the  heiress  at  law 
joined  as  representing  a  trustee,  and  by  a  deed  of  the  month 
of  June,  1840,  she  conveyed  her  one-sixth  of  this  very  de- 
nomination, to  which  she  became  entitled  in  consequence  of 
the  death  of  one  of  the  sons,  intestate  and  without  issue. 
This  title,  therefore,  rests  upon  actual  conveyance,  and 
I  think  this  is  a  case,  in  which  a  jury  would  be  directed  to 
presume  a  conveyance  from  the  heir  at  law,  in  order  to 
give  validity  to  the  will  of  the  original  testator.  If  then 
there  were  no  other  grounds,  I  think  I  should  be  fiiUy 
borne  out  in  saying,  that  the  title  would  be  in  this  way 
supported.  But  it  is  not  necessary  to  resort  to  this  ground, 
for  I  am  clearly  of  opinion,  that  this  title  has  been  sus- 
tained upon  the  first  ground.  It  is  in  vain  to  seek  to 
apply  the  rule  as  to  doubtful  titles  to  this  case.  The 
Court  must  deal  with  difficulties  of  title.  It  is  every  day 
required  to  decide  upon  difficulties  of  conveyance,  and 
the  construction  of  complicated  limitations,  and  although 
it  is  quite  true,  that  a  purchaser  will  never  be  compelled 
to  take  a  doubtful  title,  still  the  Court  must  decide,  whether 
the  doubt  is  of  such  a  nature  as  may  expose  the  purchaser 
to  the  probability  of  litigation  and  consequent  danger.  In 
this  case  I  have  the  satisfaction  of  knowing,  that  the  pur- 
chaser cannot  incur  the  slightest  risk ;  his  equitable  title 
is  complete,  for  the  Plaintiff's  right  bound  the  estate  in 
the  hands  of  all  parties,  and  the  heir  at  law  was  before 
the  Court  at  the  time  of  the  sale.  A  better  equitable  title 
there  could  not  be ;  but  the  purchaser  is  not  bound  to  take 
an  equitable  title.  My  opinion,  however,  is,  that  the  title 
has  been,  by  the  operation  of  the  Statute,  clothed  with 
the  legal  estate,  and  therefore  that  he  is  bound  to  take  it. 
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HOGG  V.  GARRETT.  1843. 

Feb.  6. 

IN  this  case  a  question  had  arisen  as  to  the  effect  of  the  Practice  m  to 

^  settling  a  case 

death  of  a  Bishop  upon  a  writ  of  sequestration.     At  the  ioToiTing  a 

question  of  Ec- 

original  hearing,  on  the  10th  of  February,  1842,  the  Court  oiesiasticai 
had  directed  a  case  to  be  submitted  to  the  Court  of  Queen's 
Bench,  upon  the  point. 

The  decretal  order,  after  providing  that  in  the  event  of 
the  parties  differing  in  respect  to  the  frame  of  the  case,  it 
should  be  referred  to  the  Master  to  settle  same,  contained 
the  following  clause :  **  and  let  the  Master,  in  settling  the 
said  case,  have  the  usual  authority  given  to  him,  as  in  the 
general  decrees  to  account,  the  better  to  enable  him  to  state 
the  said  case  according  to  the  &cts." 

The  Master  having,  on  the  application  of  the  Plaintiffs, 
made  an  order  on  the  24th  of  January,  1843,  that  they 
should  be  at  liberty  to  examine,  in  relation  to  the  case,  as 
to  any  facts  which  might  be  necessary ;  and  the  Plaintiffs 
having  given  notice  of  their  intention  of  examining  the 
Registrar  of  the  Consistorial  Court  of  Dublin,  as  to  the 
practice  in  the  Ecclesiastical  Court,  with  respect  to  pending 
sequestrations,  on  the  death  or  translation  of  a  Bishop,  an 
application  was  made  on  the  part  of  two  of  the  Defendants, 
that  the  said  order  should  be  set  aside,  and  that  the  Master 
should  be  directed  to  settle  and  approve  of  the  case  directed 
by  the  decree,  without  having  recourse  to  any  further  evi- 
dence than  what  had  been  already  given  in  the  cause. 


Mr.  Moore  and  Mr.  J,  G.  Holmes^  in  support  of  the      Argwnent. 
motion,  contended  that  the  object  contemplated  by  the 
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r      -"" 

Hogg 

r. 

Oasbbtt. 

Argument, 


proposed  examination  was  directly  at  variance  with  the 
intention  of  the  Court,  when  it  directed  the  case. 

Mr.  WiUiam  Brooke  and  Mr.  Gayer  for  the  Plaintiffs, 
submitted,  that  the  object  in  view  was  perfectly  legiti- 
mate, to  have  the  practice  of  the  Ecclesiastical  Court  as- 
certained for  the  Court  of  Law.  The  practice  of  the 
Ecclesiastical  Court  was  a  matter  of  fact,  to  be  proved  by 
evidence,  Beaurain  v.  Scott{d) ;  and  such  an  inquiry  was  not 
unusual.  In  Fowler  v.  RichardgQ))^  Sir  John  Lecuih  di- 
rected an  inquiry  to  be  made  as  to  the  practice  and  doctrine 
of  the  Ecclesiastical  Courts,  on  the  subject  of  the  case  then 
before  him. 


Judgment, 


Thb  Lord  Chancellor  made  an  order,  that  the  par- 
ties should  be  at  liberty  to  obtain  the  opinion  of  two  civi- 
lians in  London,  and  also  of  two  civilians  in  Ireland,  as  to 
the  practice  in  each  country,  and  that  their  certificates 
should  be  referred  to  in  the  case ;  with  liberty  to  either 
party  to  make  use  of  such  certificates  in  argument  on  the 
case. 

Reg.  Lib.  1843,  fol.  169. 


(a)  3  Campb.  388. 


Qt)  5  Ru88.  39. 
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O'CONNELL  r.  M^NAMARA.  ^^' 

^ r— 


Jan.  26. 


y^  •  •/an.  zo. 

XjY  a  certain  indenture  of  settlement,  bearing  date  the  1st  A  party  seek- 
ing to  have  the 
of  July,  1777,  and  executed  on  the  occasion  of  the  mar-  benefit  of  a  for- 

mor  decree 

riage  of  Thady  M^Namara  and  Elizabeth  his  wife,  a  sum  muat  be  pre- 
of  3000/.  was  provided  for  the  younger  children  of  the  S^t^sndi"deT 
marriage.    John  M'Namara,  as  one  of  such  younger  chil-  f^^^t^e  Cot^t 
dren,  became  entitled  to  one-fourth  of  said  sum,  amount-  ^>u  not  carry 

the  decree, 

ing  to  750/.;  and  by  a  certain  decree  bearing  date  the  if  H  appear 

to  be  erro- 

14th  of  December,  1814,  and  made  in  the  cause  of  Cox  v.  neous,  into 

execution. 

M^Namaray  a  sum  of  950/.  Xs.  2d.y  being  the  amount  then     inthiscasea 
due  for  principal  and  interest  upon  the  said  sum  of  750/.,  declared  the 
was  declared  to  be  well  charged  upon  the  several  lands  ^'^for  prfn- 
and  premises  comprised  in  the  settlement  of  the  1st  of  ^|jJJ^  ^^^^"^^^ 
July,  1777,  and  was  decreed  to  be  paid,  with  interest  ^^^P®*^®" 

•^  *  provided  by 

until  paid.  settlement  for 

younger  chil- 
dren, to  be  weU 
charged  upon 
the  lands  in  the  decree  mentioned :  and  directed  the  interest  to  be  thenceforth  calculated 
upon  this  consolidated  sum.  Upon  a  bill  filed  by  the  Plaintiff,  in  whom  this  charge  had  be- 
come Tested,  the  Court  refused  to  give  him  the  benefit  of  the  decree,  unless  he  consented  to 
waire  his  claim  to  interest  on  the  consolidated  sum. 

VOL.  III.  2   F 


412  CASES  IN  CHANCERY. 

^^^'     ^       The  rights  of  John  M^Namara  having  become  subse- 
O'CoNNELL    quently  vested  in  the  Plaintiff  in  this  cause,  he  filed  the 
M'Namara.    present  bill,  praying  that  he  might  be  declared  and  en- 
statement.     titled  to  the  benefit  of  the  decree  of  1814,  and  for  pay- 
ment of  the  sum  due  on  foot  of  his  charge  and  the  said 
decree. 


Argument. 


Mr.  James  O'Brien^  on  the  part  of  the  Defendant,  sub- 
mitted, that  the  decree  of  1814  was  erroneous  in  directing 
interest  to  be  calculated  upon  the  consolidated  sum ;  and 
that  the  Court  ought  not  to  carry  into  execution  such  an 
erroneous  decree;  and  cited  Hamilton  v.  Houghton{a\ 
Burke  V.  0"Malley{b)y  and  West  v.  Skip(c). 


The  SolicUor-General  and  Mr.  Monahan,  for  the  Plain- 
tiff. 


Judgment.       ThB  LoRD  CHANCELLOR  :— 

I  do  not  understand  the  rule  to  be,  that  this  Court  is 
bound  to  carry  into  execution  an  erroneous  decree :  on 
the  contrary,  I  apprehend,  that  when  a  party  comes  into 
this  Court,  asking  for  the  benefit  of  a  former  decree,  he 
must  be  prepared  to  shew,  if  the  case  requires  it,  that 
such  decree  was  right.  In  Hamilton  v.  Houghton  the 
error  lay  in  the  original  decree  of  1780;  the  appeal  in 
that  case,  however,  was  only  against  the  decree  which 
carried  that  original  decree  into  execution ;  but  there  was 
no  appeal  from  the  original  decree  itself.  Lord  Eldon,  in 
moving  judgment,  observed,   "  that  the  original  decree 


(a)  2  Bligh,  O.  S.  169. 
(J)  I  Beatty,  96,  121. 


(c)  1  Ves.  Sen.  239,  241. 
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appeared  to  be  one,  the  benefit  of  which  could  not  be  had        1S43. 


in  that  suit ;"  and  he  concluded  by  saying,  that  "  under    o'Conneli. 
the  circumstances  of  this  case,  it  appears  to  me,  that  we    m'Nam aba. 
can  do  no  more  than  displace  all  those  decrees,  with  li-     judgment, 
berty  to  the  party  to  go  before  the  Court  again,  and 
amend  these  pleadings,  if  he  shall  be  so  advised:"  and  ac- 
cordingly the  cause  was  remitted  back  to  the  Court  of 
Exchequer,  with  an  order  to  that  effect.     It  is  true  that 
as  this  case  now  comes  before  the  Court,  I  cannot  order 
the  decree  to  be  amended ;  but  as  I  am  not  bound  to 
carry  on  or  perpetuate  error,  I  will  not  give  the  Plaintiff 
the  benefit  of  the  former  proceedings,  unless  he  consents 
to  take  the  proper  decree. 


The  decree  accordingly  declared  the  Plaintiff  entitled 
to  the  benefit  of  the  decree  in  the  pleadings  in  this  cause 
mentioned  to  bear  date  the  14th  of  December,  1814,  and 
which  was  pronounced  in  the  cause  formerly  pending  in 
this  Court,  wherein  Maria  Cox  was  Plaintiff,  and  Thady 
M'Namara  and  others  were  Defendants,  save  so  far  as 
the  said  decree  gives  interest  on  the  consolidated  sum  of 
950/.  Is.  2d. ;  and  let  interest  on  the  sum  of  750/.  herein- 
after mentioned,  be  computed  at  51,  per  cent,  only :  &e« 
&c« 

Reg.  Lib.  87,  fol.  162, 1843. 


Decree. 


2  V  2 
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1843. 


" r -' 

ji„.3o,3i.  GERRARD  ».  O'REILLY. 

Fth.  2. 

*'~r.f.°7*;  Thomas  GERRARD,  the  Plaintiff's  father,  and 
the  continuance  Christop/iCf  Cusock,  being  scised,  the  former  of  the  lands, 
not  to  raise  or  mill,  kilns,  and  weirs  of  Liscarton,  situated  on  the  right 

extend  a  certain 

building,  under  bank  of  the  river  Blackwater,  with  half  the  bed  of  said 
double  the  ^^^^^  t  &nd  the  latter,  of  the  lands  of  Ratheldron,  which 
reserved  in  the  ^V  ^^  ^^®  '^^^  bank,  with  the  Other  half  of  the  bed  of  the 
to"e'rlcoY3  "^^^=  ^y  indenture  bearing  date  the  2lst  of  October, 
by  distress  or    1821,  the  Said  Thomos  Gerrard  demised  the  said  mill  and 

otherwise,  in 

the  same  man-  weirs  of  Liscarton,  and  his  half  of  the  bed  of  the  river,  to 

as  the  said 

yearly  rent : —  Christopher  Cusockj  for  three  lives,  or  thirty-one  years,  to 

Held,  that  this 

doubierentwas  be  Computed  from  the  year  1817,  whichever  of  said  terms 

in  the  nature  of     ,        i  ^  i      .  .i       i 

liquidated  da-    should  last  the  longer, 
mages  for  a 
breach  of  the 

covenant,  and  At  the  time  of  this  demise,  and  for  many  years  pre- 
propeHy  so  ^*  viously,  there  had  been  a  natural  island  in  the  river,  which 
**Thi8  Court    ^*°  along  the  tail-race,  and  past  the  head-race  of  the 

will  not,  in  jj^jji  acrainst  the  current  diagonally :  this  island  was  con- 
case  of  alleged  '    °  &  j 

acquiescence,     tinued  by  a  stone  weir,  till  it  reached  the  centre  of  the 

act  on  light 

grounds  river,  a  distance  of  about  five  yards ;  and  from  the  extre- 

against  the  le-         .  -    , 

gal  rights  of  mity  of  the  Stone  work,  at  right  angles  to  it,  a  temporary 
must  be  either  wickcr  weir  WRs  extended  across  the  river  to  the  Rathel- 
acquiescence,  ^ron  bank,  leaving  the  water  free  to  flow  down  to  the 
^'thi8**Courr  ^^^^'  between  the  island,  and  the  Liscarton,  or  right  bank, 
would  make       j^^  jjjg  distance  of  half  a  mile  above  the  mill,  a  stream 

St  a  fraud  ' 

afterwards  to     named  the  Donagh,  flowed  into  tlie  Blackwater,  intersect- 

insist  upon  the 

legal  right.       in£r  the  left  bank,  and  separatinsr  the  lands  of  Ratheldron 

The  rule, 

which  affects  a  from  those  of  MuUahard,  which  were  the  property  of  a 

party  with  no« 

tice,  where  his  person  named  White. 

solicitor  has 

bad  notice  in 

the  same  transaction,  or  so  recenUy  that  it  is  impossible  to  suppose  he  could  have  forgotten 

it,  is  in  itself  sound,  but  should  not  be  carried  too  far. 
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In  1828  Christopher  Cusack  died,  having,  by  his  will, 
appointed  his  widow,  Maria  Anne  Cusack^  his  executrix 
and  residuary  legatee. 

By  indenture,  bearing  date  the  10th  of  June,  1829, 
Maria  Anne  Cusack^  conceiving  herself  entitled  to  all 
Christopher  Cusack' s  interest  in  the  lease  of  18^1,  affected 
to  sub-let  the  premises  comprised  in  that  lease  to  fVilliam 
Gerrard,  the  Plaintiff  in  the  present  cause.  This  in- 
denture was  expressed  to  be  a  demise  for  the  term  and 
subject  to  the  rents  and  covenants  of  the  lease  of  1835 
subsequently  mentioned. 


William  Oerrard  entered  into  possession  under  this  in- 
strument; and  in  1830,  expended  a  sum  of  2000/.  in  con- 
verting the  temporary  weir  above  mentioned,  into  one  of 
a  more  permanent  character,  strengthened  with  stone  piers. 

In  1835  it  was  discovered,  that  Maria  Anne  Cusack 
had  not  any  title  enabUng  her  to  grant  the  lease  of  1829^ 
and  that  Marcella  Cusack,  the  sister  of  the  testator  Chris- 
topher  Cusacki  was  entitled  to  one  moiety  absolutely,  and 
to  the  other  moiety  for  her  life,  with  remainder  to  Richard 
and  Adelaide  Kearney*  Marcella  Cusack,  and  the  Kear- 
neys, considering  the  expenditure  of  William  Oerrard, 
agreed  to  grant  him  a  lease  upon  the  same  terms  as  those 
contained  in  the  void  lease  of  1829;  and  accordingly,  by 
indenture  dated  the  4th  of  March,  1835,  made  between 
Maria  Anne  Cusack  of  the  first  part,  Marcella  Cusack, 
Richard  Kearney,  and  Adelaide  Kearney  of  the  second 
part,  Thomas  Gerrard  of  the  third  part,  and  William  Ger- 
rard  of  the  fourth  part ;  after  certain  recitals,  it  was  wit- 
nessed,  that  the    said  Marcella   Cusack^   Richard  and 
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" 1 

Gbbbabd 

V, 

O'Bbillt. 
Statement. 


Adelaide  Kearney,  demised  the  said  premises  to  WUlioam 
Gerrard  for  sixty-one  years^  from  the  1st  of  November, 
I8S89  at  the  rent  of  80/.  per  annum.  And  by  this  deed, 
William  Geirard  covenanted  as  follows,  viz.(a) :  "  That 
he  the  said  W.  Oerrard,  his  executors,,  administrators, 
or  assigns,  shall  not,  during  the  continuance  of  this  de- 
mise, extend,  raise,  or  cause,  or  permit  to  be  extended  or 
raised,  the  stone  weir  now  erected  on  the  River  Black- 
water,  leading  to  the  said  mill,  under  the  penalty  of 
double  the  yearly  rent  hereinbefore  reserved,  to  be  reco- 
vered by  distress  or  otherwise,  in  the  same  manner  as  the 
said  yearly  rent.  And  it  is  hereby  further  covenanted 
and  agreed  upon,  by  and  between  the  said  parties  hereto, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  W.Ger- 
rard,  his  executors,  administrators,  or  assigns,  to  erect, 
or  cause  to  be  erected,  whenever  he  or  they  may  see  oc- 
casion so  to  do,  a  temporary  wicker  weir,  from  the  extre- 
mity of  said  stone  pier  in  the  centre  of  said  river,  to  reach 
to  the  bank  or  ground  on  the  lands  of  Ratheldron,  on 
the  opposite  side  from  said  mill ;  and  shall  and  may  from 
time  to  time,  and  all  times  hereafter  during  the  continu- 
ance of  this  demise,  repair  and  keep  up  such  temporary 
or  wicker  weir,  if  he  or  they  shall  think  proper  so  to  do, 
and  at  his  and  their  own  proper  risk  and  peril,  for  any 
damage,  which  may  or  shall  be  occasioned  by  throw- 
ing back  water,  or  otherwise  injuring  said  lands  of  Rathel- 
dron, or  any  other  lands.*'  And  the  indenture  then  pro- 
ceeded thus  :  "  And  whereas,  since  the  execution  of  the 
said  lease  of  the  18th  of  June,  18^,  the  said  fVUHam 
Gerrard  has  erected,  or  caused  to  be  erected,  a  tempo- 
rary or  wicker  weir  from  the  extremity  of  said  stone  weir. 


(a)  These  covenants  were  co- 
pied from  counsers  briefs,  as  the 


editors  were   unable   to  see  the 
deeds. 
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in  the  centre  of  said  river,  to  the  said  lands  of  Rathel-  iB4d. 
dron,  on  the  opposite  side  of  said  mill ;  and  whereas,  it  is  Gebbabd 
alleged,  that  the  said  temporary  or  wicker  weir,  from  time  o^Rbillt. 
to  time,  has  damaged  and  injured  the  lands  of  Rathel-  st^ement. 
dron,  and  also  the  lands  of  MuUahard,  and  other  lands : 
now  the  said  William  Gerrard,  hereby  for  himself,  &c., 
covenants  and  agrees  to  and  with  the  said  Marcella  Cb- 
sack,  Richard  Kearney ^  and  Adelaide  Kearney ^  &c.,  to  be 
responsible  for  any  risk,  damage,  or  injury,  which  may 
already  have  been  done,  or  may  hereafter  occur  to  the 
said  lands  of  Ratheldron,  or  Mullahard,  or  said  other^  lands, 
by  the  temporary  or  wicker  weir,  which  hereafter  may  be 
erected,  or  be  caused  to  be  erected  by  the  said  William 
Gerrard,  his  heirs,  &c.,  from  the  extremity  of  said  stone 
weir  to  the  said  lands  of  Ratheldron."  This  lease  was 
prepared  by  solicitors  named  Messrs.  Young  and  O'Reilly. 

Christopher  Cusack  was  largely  indebted  at  the  time  of 
his  death,  and  shortly  afterwards  one  of  his  creditors, 
named  John  S.  Blouni,  filed  a  bill  for  a  sale  of  his  estate, 
and  John  Ball  was  appointed  receiver  over  the  lands  of 
Ratheldron.  In  this  cause  Flemyng  P.  O'Reilly  (the  pre- 
sent Defendant)  came  in  as  a  judgment  creditor,  and 
proved  his  demand  before  the  Master;  Messrs.  Young 
and  O^Reilly  acted  as  his  solicitors. 


John  BalU  the  receiver,  in  1836  submitted  a  statement 
of  facts  to  the  Master.  This  statement  set  forth,  amongst 
other  things,  the  leases  above  mentioned,  and  alleged,  that 
in  1880,  or  1831,  William  Gerrard  had  built  a  stone  weir, 
three  or  four  feet  high,  across  the  entire  bed  of  the  river, 
whereby  the  lands  of  Ratheldron  were  greatly  injured  by 
floods,  and  the  receiver  proposed  under  these  circum- 
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stances,  that  a  surveyor  should  be  directed  to  investigate 
the  cause  of  the  floods,  and  that  a  case  should  be  laid 
before  counsel  to  obtain  advice  as  to  the  proceedings 
which  should  be  taken  for  redress.  The  Master,  bow- 
ever,  declined  to  direct  any  proceedings  against  JVUUam 
Gerrardy  without  an  order  of  the  Court.  It  appeared, 
that  this  statement  was  prepared  by  Messrs.  Young  and 
0*Reillyy  who  were  solicitors  for  the  receiver. 


In  Hilary  Term,  1837,  Mr.  White  brought  an  action  on 
the  case  against  William  Gerrard,  for  alleged  damages, 
by  reason  of  the  overflowing  of  the  lands  of  Mullahard, 
then  in  his  occupation.  Young  and  G^Reiliy  were  W/tiie's 
attorneys  in  this  case. 

Pending  this  action,  Young  was  appointed  receiver  in 
the  room  of  «7.  Ball,  and  made  an  application  at  the  Rolb, 
founded  on  the  state^lent  of  facts  above  mentioned.  Upon 
this  motion  His  Honor  made  no  rule,  William  Gerrard^s 
solicitor  stating,  that  the  same  question  was  involved  in 
the  cause  of  White  v.  Gerrard. 


The  case  of  White  v.  Gerrard  was  tried  at  the  Spring 
Assizes  in  1837,  and  a  verdict  was  found  for  the  Defendant, 
the  jury  being  of  opinion,  that  the  injury  was  not  occa- 
sioned by  the  weir,  but  by  natural  causes,  viz.,  a  shoal  in 
the  river,  and  certain  windings  in  its  banks.  However,  a 
new  trial  was  directed,  but,  by  consent,  the  case  was  re- 
ferred to  three  eminent  engineers,  to  ascertain  and  deter- 
mine, how  the  injury  done  by  the  weir,  if  any,  could  be 
remedied.  On  the  30th  of  August  in  the  same  year,  the 
engineers  made  their  unanimous  award,  and  thereby  di- 
rected, that  a  channel  should  be  cut  through  the  shoal, 
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that  the  then  existing  weir  should  be  removed,  and  in  lieu 
thereof,  a  new  stone  weir,  of  a  certain  length  and  de- 
scription, erected,  and  new  sluices  constructed*  Upon  this 
award  being  published,  William  Oerrard  caused  it  to  be 
served  on  all  the  parties  in  the  cause  of  Blount  v.  Cusack^ 
and  accompanied  it  with  a  notice,  in  which  he  stated,  that 
his  object  in  serving  the  award  was  to  have  the  permission 
of  all  persons  interested  in  the  matter,  to  carry  on  the 
works  mentioned  and  recommended  in  the  award.  The 
award  was  not  served  on  the  receiver  in  the  cause* 


On  the  7th  of  June,  1838,  the  lands  of  Ratheldron,  and 
all  Christopher  Cusack's  interest  in  the  mills  of  Liscarton, 
were  sold  in  the  cause  of  Blount  v.  Cusack.  The  rental 
and  particulars  of  sale  did  not  contain  any  reference  to  the 
award(a).  Flemyng  P.  G^Rdlly  became  the  purchaser. 
Objections  were,  however,  taken  to  the  title,  but  not  being 
overruled  until  July,  1839,  the  sale  was  not  confirmed, 
nor  the  conveyance  executed,  until  some  time  in  the  year 
1840. 

It  appeared  that  in  July,  1838,  P.P.  O'Reilly  went  to  see 
the  purchased  lands ;  that  on  that  occasion  he  saw  William 
Gerrard*s  men  on  the  Ratheldron  bank,  engaged  in  the 
execution  of  the  works  directed  by  the  award,  and  that  he 
did  not  make  any  objection.  It  also  appeared,  that  a 
conversation  took  place  in  the  year  1838,  between  the  re- 
ceiver in  Blount  v.  Cusack  and  Samuel  Gerrard,  a  brother 
of  William  Gerrard,  in  which  the  receiver  said  laughing, 
"  That  is  a  very  fine  weir  you  are  building ;  we  will  be 
going  down  some  fine   morning  to  throw  it  down;"  to 


(a)  The  rent  payable  by  William  Gerrard  was  stated  to  be  80/.  per 
annum. 
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^^^'        which  Samuel  Gerrard  replied,  "  If  you  attempt  it  we 
GxBRABD      will  give  you  a  cold  bath  in  the  river ;  however,  the  wont 

tu 

o'BEii.i.r.  you  can  do  will  be  to  bring  an  action  for  the  double  rent, 
staimntmt.  and  WO  have  the  advice  of  counsel,  that  we  shall  not  incur 
that  liability."  It  further  appeared,  that  F.  P.  O^ReiUy 
had  cautioned  the  receiver  not  to  accept  the  single  rent; 
but  that  the  Master  had  directed  the  receiver  to  take  it, 
inserting  in  the  receipt  these  words,  **  without  prejudice 
to  the  purchaser's  claim  for  double  rent*'*  This  receipt 
William  Oerrard  declined  to  accept* 

In  Hilary  Term,  1843,  Flemyng  P.  O'ReiUy  commenced 
an  action  of  covenant  against  WiUiam  Getrard,  whereupon 
the  present  bill  was  filed  by  the  Defendant  against  the 
Plaintiff  at  law.  The  bill  prayed,  that  the  Plaintiff  might 
be  declared  entitled  to  hold  the  premises  comprised  in 
the  lease  of  1835,  at  the  single  rent  therein  reserved:  or 
that  an  issue  might  be  directed  to  try  whether  any  injury 
had  been  done  to  the  Defendant,  F.  P.  O'Reilly^  by  the 
extension  of  the  Liscarton  weir,  and,  if  any,  what  was 
the  amount  of  such  injury ;  and  that  upon  payment  of 
that  amount  with  the  single  rent,  the  Plaintiff  should  be 
declared  entitled  to  hold  the  premises  in  their  present 
state :  or  that  the  Plaintiff  should  be  declared  entitled  to 
enter  and  remove  the  said  weir,  and  erect  a  wicker  weir 
in  place  thereof,  and  upon  payment  of  the  penal  rent 
mentioned  in  the  lease  of  1835,  up  to  the  time  of  such 
removal,  to  hold  the  premises  subject  only  to  said  single 
rent,  and  for  an  injunction  to  restrain  the  proceedings 
at  law. 

The  injunction  was  granted  upon  an  application  to  the 
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Master  of  the  Rolls^  and  was  subsequently  continued  to  the        184d. 
hearing,  which  now  came  on*  Geb&ard 


iff^MMCfls* 


Mr.  Moorcj  Mr.  Wm.  Brooke^  and  Mr.  Batienbyy  for      xZm» 
the  Plaintiff. 

M.  Serjeant  FFarr^it  and  Mr.  Francis  Ball  for  the  De- 
fendant 

Mr.  Baitersbtf  in  reply. 

The  Plaintiff  is  entitled  to  relief,  firstly,  because  the 
double  rent  is  reserved  expressly  as  **  penalty,"  and  not 
as  liquidated  damages.  Secondly,  because  this  is  the 
case  of  a  collateral  object  secured  by  a  penalty.  Thirdly, 
because  thePlaintiff  purchased,  by  the  award  and  outlay  in 
execution  of  it,  hberty  to  do  the  act,  and  to  this  award  the 
owners  of  the  reversion,  now  represented  by  the  Defendant, 
were  at  the  time,  impliedly  at  least,  parties.  And,  fourthly, 
because  the  Defendant  himself  had  express  notice  of  the 
work  being  commenced  for  his  benefit ;  he  saw  it  in  pro- 
gress and  acquiesced  in  it,  he  has  reaped  the  advantage 
of  it,  and  to  demand  the  penalty  in  addition,  is  to  attempt 
a  fraud.  Now,  in  such  a  case,  whatever  be  the  words  of 
the  contract,  if  the  sum  reserved  is  manifestly  inserted  to 
deter  from  the  doing  of  an  act,  and  is  not  an  agreement 
estimating  the  enjoyment  of  the  property  at  different 
rates,  according  to  different  circumstances,  as  the  act  be 
done  or  not,  it  is  a  penalty,  and  the  Legislature  has 
struggled,  as  well  as  the  Courts  of  Law  and  Equity, 
against  giving  more  than  the  value  of  the  actual  damage, 
resulting  from  the  doing  of  the  act ;  and  the  question, 
whether  the  sum  reserved  is  to  be  considered  a  penalty 
or  liquidated  damages,  in  all  cases  depends  upon  the  in- 
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tention  of  the  parties,  which,  it  is  agreed,  was  in  this  case 
to  prevent  injury  to  the  lands  of  Ratheldron,  without 
regard  to  those  of  Liscarton,  and  merely  to  secure  that, 
a  collateral  object.  The  case  of  Garden  ▼.  Butler{a), 
which  has  been  approved  of  by  your  Lordship  in  French 
V.  MaccUe{b)^  is  an  authority  directly  in  point*  There  an 
injunction  was  asked  to  restrain  the  Defendant  from 
planting  potatoes  in  a  meadow,  which  had  been  already 
turned  up  by  lawless  persons,  contrary  to  the  Defendant's 
will.  The  motion  was  opposed  on  the  ground  that  the 
sum  reserved  was  in  the  nature  of  liquidated  damages, 
and  that  the  Defendant  had  a  right  to  do  the  act,  if  he 
chose  to  pay  the  price.  The  covenant  was,  that  the 
lessee  should  not,  on  any  pretext,  without  the  consent  of 
the  lessor,  plough  or  dig  any  part  of  the  demised  premises 
under  a  penalty  of  five  pounds  for  each  acre,  which  the 
lessee  should  plough,  &c* ;  Chief  Baron  Joy  said,  ^*  we 
are  all  of  opinion,  that  this  is  the  case  of  a  penalty  pro- 
perly so  called,  and  not  a  case  of  liquidated  damages." 
So  in  French  v.Macale{b)  the  covenant  was,  that  the  De- 
fendant should  not  burn  the  demised  premises,  under  the 
penalty  of  10/.  per  acre,  to  be  recovered  as  the  reserved 
yearly  rent  for  every  acre  so  burned  ;  the  Court  held,  that 
the  intention  of  the  parties  was  to  prevent  the  act,  and 
therefore  continued  the  injunction,  although  the  Defend- 
ant insisted  that  the  increased  rent  was  by  way  of  liqui- 
dated damages.  These  cases  shew  that  such  covenants 
are  in  the  nature  of  agreements  to  be  specifically  per- 
formed, and  governed  by  the  intention  of  the  parties, 
which,  in  this  instance,  was  to  prevent  the  floods  on  Mul- 
lahard  and  Ratheldron,  as  recited  in  the  leases  of  1829 


(a)  Hayes  &  J.  112. 


(6)  2  Drury  &  W.  269. 
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and  1835,  an  object,  which  was  effected  by  the  works  now 
complained  of,  and  for  the  purpose  of  having  which  exe- 
cuted, the  owners  of  these  lands  respectively  joined  in  the 
arbitration  and  award:  Mr.  W.  White^  the  owner  of  Mulla- 
hard,  executed  the  submission ;  Youngs  the  receiver  over 
Ratheldron,  with  Hugh  O^ReiUy^  his  partner,  the  son  and 
solicitor  of  the  present  Defendant,  signed  the  submission 
as  attorneys  of  Whiter  and  made  the  award  a  rule  of  Court. 
The  Defendant  himself  was  aware  of  the  whole  transac- 
tion, saw  the  work,  purchased  with  that  knowledge,  and 
has  the  advantage  of  the  Plaintiff's  expenditure ;  he  now 
says,  he  lay  by  intending  to  have  the  penalty  also.  This 
is  not  equitable.  The  Legislature  saw  the  injustice  of 
enforcing  such  penalties,  and  passed  the  Statute  9 
Will.  III.(a)  expressly  to  prevent  the  necessity  of  parties 
having  recourse  to  Courts  of  Equity  for  relief,  enacting 
that  they  may  assign  breaches  of  bonds  conditioned  for 
performance  of  covenants.  Courts  of  Law,  to  advance  the 
remedy,  construe  that "  may,"  wii/«/(6),  and  will  not  permit 
more  than  the  actual  damage  to  be  recovered.  On  the 
same  principle,  in  Kemble  v.  Farren{c\  where  the  Defend- 
ant agreed  to  act  and  conform  in  all  things  to  the  rules  of 
the  theatre,  &c.  and  the  Plaintiff  agreed  to  pay  him 
3/.  6s.  8d.  every  night ;  and  if  either  party  should  neglect 
or  refuse  to  fulfil  the  said  engagement,  or  any  part  there- 
of, or  any  stipulation  therein  contained,  such  party  should 
pay  the  other  1000/.,  to  which  sum  it  was  thereby  agreed 
that  the  damages  sustained  by  any  such  omission,  &c. 
should  amount,  and  which  sum  was  thereby  declared  by 
the  parties  to  be  liquidated  and  ascertained  damages, 
and  not  a  penalty.  Chief  Justice  Itndal  said,  **  it  is  un 


(a)  Chap.  10,  sec.  8. 
(&)  1  Saund.  58. 


(c)  6  Bing.  141 ;  7  Bing.  83. 
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doubtedly  diiBcult  to  suppose  any  words  more  precise  or 
explicit  than  those  used  in  the  agreement ;  the  same  de* 
daring  not  only  affirmatively  that  the  sum  of  lOOOiL  should 
be  taken  as  liquidated  damages,  but  negatively  also,  that 
it  should  not  be  considered  as  a  penalty,  or  in  the  nature 
thereof.    If,  on  the  one  hand,  the  Plaintiff  had  neglected 
to  make  a  single  payment  of  3/.  6^.  M.  per  day,  or,  on  the 
other  hand,  the  Defendant  had  refused  to  conform  to  any 
usual  regulation  of  the  theatre,  however  minute  or  unim- 
portant, it  must  have  been  contended  that  the  clause  in 
question,  in  either  case,  would  have  ^ven  the  stipulated 
damages  of  1000//'    The  case  is  precisely  that  in  which 
Courts  of  Equity  have  always  relieved,  and  against  which 
Courts  of  Law  have,  in  modem  times,  endeavoured  to 
relieve,  by  directing  juries  to  assess  the  real  damages  sus- 
tained by  breach  of  the  agreement.    It  is  the  peculiar  pro- 
vince of  equity  to  moderate  the  rigour  of  the  common  law 
with  respect  to  such  penalties ;  thus,  in  Ben8(my.GibMim{a\ 
100/.  was  deposited  by  the  Plaintiff  with  the  Defendant, 
to  insure  the  due  performance  of  an  agreement  for  the 
Plaintiffs   services  during  a  certain  period  in  Flanders 
in  buying  hair  for  him.    The  Plaintiff  did  not  duly  perform 
his  contract,  but  filed  a  bill  for  the  deposit  and  wages. 
Lord  Hardwicke  said,  *^  I  cannot  decree  this  penalty  here, 
because  this  is  a  bond  for  services  only,  and  different 
from  a  nomine  pcsrue  in  leases,  to  prevent  a  tenant  from 
ploughing,  because  that  is  the  stated  damages  between 
the  parties.    Here  I  cannot  decree  the  penalty,  but  must 
direct  an  action  at  law  upon  a  quantum  damni/icatusy  to  try 
how  far  the  Defendant  has  been  injured  by  the  PlaintifPs 
non-performance  of  the  service."     In  Hardy  v.  Martin(b), 


(a)  3  Atk.  395. 


(^b)  1  Cox,  2G. 
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the  Plaintiff  and  Defendant  being  brandy  merchants,  on 
a  dissolution  of  partnership  the  former  quitted  business^ 
sold  his  lease  and  shop  to  the  Defendant,  and  gave  his 
bond  in  600/.,  conditioned  not  to  sell  brandy,  &c.  within 
London  or  Westminster,  or  five  miles  thereof.  An  action 
was  afterwards  brought  for  the  penalty,  and  on  a  bill  filed, 
an  injunction  was  granted.  The  penalty  in  all  such  cases  is 
only  security  for  the  actual  damage :  Harrison  v.  Wright(a), 
Wilbeamy,Ashton{b),  Charrington  Y.Laing{c)s  Davies  t, 
Penton(d)f  Smith  v.Dicienion(e\  Bays  v.  Ancell(f). 


1843. 


Qkbbabix 

V. 

0*BBiu:.r. 
Arffumeni. 


The  enjoyment  of  Ratheldron  being  only  a  collateral 
object  as  regards  the  reversion  of  Liscarton,  in  right  of 
which  the  Defendant  has  brought  his  action,  he  is  only 
entitled  to  seek  compensation  for  an  injury,  if  any,  done 
to  that  reversion,  and  as  it  has  been  proved  that  no  injury 
has  been  sustained,  he  cannot  have  any  compensation ; 
thus  in  Sloman  v.  WaUer{g\  the  Plaintiff  and  Defendant, 
being  partners  in  the  Chapter  coffee-house,  agreed  that 
the  former  should  conduct  the  business,  and  that  the  latter 
should  have  the  use  of  a  particular  room.  There  was  a  bond 
to  fulfil  this  agreement:  a  breach, action,  and  bill  praying 
an  issue  q{  quantum  damnificcUusj  and  an  injunction.  Lord 
Thurlow  said, ''  the  rule,  that  where  a  penalty  is  inserted 
merely  to  secure  the  enjoyment  of  a  collateral  object,  the  en* 
joyment  of  the  object  is  considered  as  the  principal  intent 
of  the  deed,  and  the  penalty  only  as  accessonial,  and  there* 
fore  only  to  secure  the  damage  really  incurred,  is  too 
strongly  established  in  equity  to  be  shaken :  this  case  is 

(a)  13  East,  343.  (c)  3  Bos.  &  P.  630. 

(6)  1  Camp.  78.  (/)  5  Bing.  N.  C.  390;  7  Scott,  364. 

(c)  6  Bing.  242 ;  3  Moore  &  P.  55.  {g)  1  Bro.  C.  C.  418. 

(d)  6  Bam.  &  C.  216. 
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to.  be  considered  in  that  light.**    In  Asiley  ▼.  WeU(m(a)  an 
agreement  was  made  to  perform  at  a  theatre,  with  fines  for 
late  attendances,  &c. ;  either  party  failing  to  pay  to  the  other 
the  sum  of  200/.     The  Court  held  this  to  be  a  penalty. 
Here  if  the  Court  have  any  doubt  that  no  injury  has  been 
done,  we  pray  an  issue.  The  lease  providing  that  the  Plain- 
tiff should  be  responsible  for  any  injury  to  neighbouring 
lands  by  extending  or  raising  his  weirs,  shews  that  the  ob- 
ject was  to  prevent  his  doing  so  altogether,  on  the  supposi- 
tion that  it  would  be  injurious ;  but  if  on  payment  of  double 
rent  he  might  do  as  he  pleased,  he  would  incur  the  same 
penalty  whether  he  raised  it  twenty  feet,  and  flooded  all 
Ratheldron,  or  only  the  twentieth  part  of  an  inch,  and  did 
no  mischief.     The  attempt  of  the  Defendant  is  a  palpable 
fraud;  so  early  as  1836  it  appears  in  evidence  that  the  re- 
ceiver over  Ratheldron  complained  of  floods,  and  brought 
the  matter  under  the  cognizance  of  the  Master  in  the 
cause,  and  the  Master  of  the  Rolls  postponed  the  subject, 
until  the  result  of  White's  action  should  be  seen,  rightly 
judging,  that  as  his  lands  were  farther  from  the  weir,  hb 
was  an  i fortiori  case;  but  the  question  is  the  same ;  thus  at 
that  time,  and  before  and  afterwards,  the  owners  of  both 
townlands  made  a  common  cause.     The  action  comes  to 
be  tried,  and  the  receiver  over  Ratheldron  is  attorney  for 
fVhite  in  the  action,  and  the  solicitor  of  the  present  De- 
fendant, as  regarded  his  claim  upon  Ratheldron,  being  a 
reported  creditor;  and  then,  with  the  knowledge  of  all 
parties,  it  is  referred  to  three  eminent  engineers,  to  direct 
what  shall  be  done  to  the  river  for  the  benefit  of  all 
the  adjoining  lands  ;  these  gentlemen  make  their  award, 
and  direct  an  act  to  be  done,  which  would  be  for  the  be- 


(a)  2  Bos.  &  P.  346. 
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nefit  of  ally  but  a  breach  of  the  Plaintiff's  covenant;  before, 
however,  the  Plaintiff  performs  it,  he  serves  a  copy  of  that 
award  upon  all  the  parties  who  at  the  time  had  any  estate 
either  in  Ratheldron  or  Liscarton,  with  a  notice  of  his 
intention  to  act  on  it,  and  requiring  the  approbation  of 
all  parties  interested. 


1843. 


Gerhard 

V, 

O'Reillt. 


Under  these  circumstances  the  Defendant,  in  June, 
1838,  before  the  award  was  executed,  but  during  the  pro- 
gress of  the  work,  in  presence  of  the  receiver,  who  was  his 
own  solicitor  in  the  cause  in  which  the  sale  took  place, 
purchased,  subject  to  a  rent  of  80/.;  no  other  rent  was 
stated,  either  in  the  rental,  or  at  the  time  of  sale ;  the  cove- 
nant was  already  broken,  and  the  award  in  progress  of 
execution,  so  that  if  the  double  rent,  was  ever  to  be  paid, 
it  was  then  payable,  and  the  receiver  and  Defendant  either 
were  guilty  of  gross  fraud,  the  one  in  selling,  the  other  in 
buying  at  a  rent  of  80/.  only,  when  160/.  was  properly 
payable ;  or  they  thought,  as  the  truth  is,  that  the  penal 
rent  was  abandoned  in  consideration  of  the  improvement  of 
the  river,  and  the  expense  in  effecting  it ;  in  fact,  the  work 
could  not  have  been  done  without  the  acquiescence,  at  least, 
of  the  owners  of  Ratheldron,  for  otherwise  the  Plaintiff 
would  have  been  a  trespasser ;  and  that  he  had  such  acqui- 
escence is  clearly  proved  by  the  fact  of  the  Defendant  him- 
self having  permitted  him  to  cut  a  drain  through  Rathel- 
dron for  the  purposes  of  the  work.  In  Roy  v*  The  Duke  of 
Beatifort{a),  the  Plaintiff's  son  having  been  found  poach- 
ing on  the  Duke*s  land,  the  Plaintiff  gave  a  bond  in  100/., 
conditioned  that  his  son  should  not  poach  or  fish  there 
again ;  the  son,  some  years  after,  in  company  with  two  of 


VOL.  III. 


(a)  2  Atk.  190. 
2o 
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the  Duke's  servants,  caught  two  flounders,  and  two  years 
after  that  the  bond  was  put  in  suit,  and  judgment  recovered 
for  100/.  penalty,  and  40/.  damages ;  a  bill  was  filed  to  be 
relieved  from  the  penalty  and  damages,  and  for  a  perpetual 
injunction.  Lord  Hardwicke  said,  **  the  third  is  the  most 
material  consideration,  and  that  is  the  ill  use  which  has 
been  made  of  this  bond ;  it  is  a  very  material  circumstance 
that  the  Plaintiff's  son  had  a  license,  or,  at  least,encourage- 
ment,  to  fish,  by  being  in  company  with  two  of  the  Duke's 
servants,  one  of  whom  was  brother-in-law  to  Marks j  the 
gamekeeper.  It  frequently  happens  there  may  be  a  just 
cause  of  action,  yet  the  real  motives  may  be  very  unjust, 
which  a  Court  of  Equity  will  always  take  into  their  consi- 
deration.** 


The  evidence  in  the  cause  shews,  that  not  only  was  the 
Defendant  aware  of  the  works  in  which  the  PlaintifiT  was 
engaged,  but  that  he  acquiesced  in,  and  actually  encou- 
raged, their  erection.  This  encouragement  is  sufficient  to 
entitle  him  now  to  the  interposition  of  the  Court  in  re- 
straining the  Defendant  from  asserting  his  legal  right 
Such  an  equity  is  well  established,  and  has  been  recog- 
nized in  Jackson  v.  Catofip)^  Dann  v.  Spurrier{b\  and  a 
very  recent  case  before  Lord  Cotienham^  Williams  v.  7%e 
Earl  ofJersey{c).  On  this  ground,  therefore,  the  present 
bill  must  be  sustained.  In  Macher  v.  The  Foundling  HoS" 
piial{d)i  the  lease  contained  a  covenant  against  carrying 
on  certain  trades,  under  penalty  of  forfeiture ;  the  tenant 
served  notice  on  some  only  of  the  governors,  who  were 
five  hundred  in  number,  of  an  intention  to  alter  the  pre- 


(a)  5  Ves.  688. 
(h)  7  Ves.  231. 


(c)  Craig  &  P.  91. 
{d)  1  Ves.  &  B.  189. 
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mises,  and  establish  one  of  those  trades ;  an  ejectment 
was  thereupon  brought,  and  a  bill  for  an  injunction  was 
subsequently  filed :  Lord  Eldan  said,  ^'  the  real  question 
18,  whether  from  the  circumstance  of  notice  to  some  of  the 
members,  the  Corporation  can  be  considered  as  bound, 
having  stood  by,  permitting  the  expenditure."     This  case 
shews   that,  in  Lord  Eldons  opinion,  if  a  tenant,  about 
to  expend  money  on  premises  contrary  to  a  covenant,  give 
notice  of  his  intention  to  the  landlord,  and  he  stand  by 
without  objection,  he  cannot  afterwards  take  advantage  of 
the  breach  of  covenant.     In  Hume  v.  Kent(a)y  Hume  held 
under  Keni  thirteen  feet  six  inches  of  one  lot  of  ground, 
and  also  a  larger  lot ;  the  lease  contained  a  covenant  that 
if  houses  of  a  certain  description  were  not  built  within  a 
given   time  the   rent  should  be  80/.  a-year,  instead  of 
3iL  4s.  6d.   The  houses  were  not  buih,  and  Kent  brought 
an  ejectment  for  noU'^payment  of  the  penal  rent,  had  judg- 
ment, and  executed  his  habere  in  1803:  but  he  allowed 
Hume  to  continue  in  possession,  who,  supposing  the  thir- 
teen feet  six  inches  to  be  part  of  another  lot,  for  which  he 
had  compromised,  expended  5000/.  in  building  on  both. 
Kent  afterwards,  in  1810,  brought  an  ejectment  on  the 
title ;  a  bill  was  then  brought  by  Hume  for  a  perpetual  in- 
junction.   Lord  Manners,  in  giving  judgment,  said,  '^  this 
is  a  penalty,  or  it  is  a  compensation  in  damages,  and  not 
rent."    The  cases  of  Peachy  v.  The  Duke  of  Somerset  (6), 
JUchardsoH  v.  Evans{c),  Liggitis  v.  Inge{d)f  are  all  to  the 
same  efiect. 


1843. 


Gebaabd 

V. 

O'BEiLLr. 


Arpiment. 


As  to  the  conversations  between  the  witnesses.  Young 
and  Samuel  Gerrard,  they  were  casual  and  in  jest ;  had 


(a)  1  Ball  &  B.  554. 

(b)  1  Strange,  447. 


(c)  3  Madd.  218. 

(d)  5  Moore  &  P.  712. 
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Young  thought  them  otherwise,  he  would  have  commu- 
nicated in  proper  form  with  the  Plaintiff*  himself  or  hb 
solicitor,  or  called  the  attention  of  the  Master  to  the  sub- 
ject ;  a  course,  it  appears  from  the  evidence,  he  always 
adopted,  when  he  considered  the  business  required  serious 
consideration. 


Judgment.        ThB  LoRD  CHANCELLOR  : — 

This  case  has  been  very  well  argued  by  the  Plaintifi^s 
counsel,  but  his  bill  cannot  be  sustained.  The  first  ques- 
tion raised  related  to  the  construction  of  the  covenant  m 
the  lease,  and  I  am  clearly  of  opinion,  that  the  case  is  not 
one  of  a  penalty,  but  of  a  double  rent.  All  the  authorities 
upon  this  subject  have  been  so  recently  under  my  consi- 
deration(a),  that  I  do  not  feel  it  necessary  to  examine 
them  again.  There  is  nothing  in  the  peculiar  nature  of 
this  covenant  to  induce  me  to  think  that  a  penalty  was 
meant;  it  is  true  that  it  speaks  of  "penalty,**  but  this, 
though  perhaps  a  circumstance  entitled  to  some  weight,  is 
certainly  not  conclusive.  Now  a  double  rent  is  provided 
expressly,  and  is  to  be  recovered  by  distress ;  for  as  the 
law  gave  a  power  of  distress  for  the  single  rent,  so  this  co« 
venant  provided  that  the  double  rent  should  be  recovered 
by  distress.  This  power  of  distress  implies  the  relation 
of  landlord  and  tenant,  and  therefore  rent  was  meant  in 
the  strict  sense  of  the  term :  in  the  event  mentioned  in 
this  covenant  the  single  was  to  be  turned  into  a  double 
rent.  If  the  party  thought  that  this  was  the  case  of  a  pe- 
nalty, why  did  he  not  try  the  question  at  law  ?  It  is  alto- 
gether a  mistake  to  suppose  that  there  is  one  rule  at  law, 


(a)  French  v.  MacaUt  ante,  vol.  ii.  p.  269. 
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and  another  in  equity.  I  am  bound  to  give  this  lease  the 
same  construction  which  it  would  receive  in  a  Court  of  Law. 
If  the  party  thought  this  a  penalty  he  should  not  have 
discontinued  his  action  at  law,  and  come  into  this  Court 
for  a  peculiar  construction  of  this  covenant.  In  my  opi- 
nion, this  covenant  merely  amounted  to  the  reservation  of 
a  double  rent  in  a  certain  event,  and,  consequently,  on  the 
first  ground  at  least,  this  bill  cannot  be  sustained. 
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As  to  the  question  whether  the  Defendant  had  know- 
ledge of  the  fact  of  the  going  on  of  the  works,  and  as  to 
the  consequence  of  such  knowledge,  one  would  have  almost 
supposed  that  Mr.  Youngs  and  not  Mr.  O'Reilly^  was  the 
Defendant,  and  that  relief  was  sought  against  the  former. 
It  is  certainly  true  that  you  may  prove  that  a  solicitor  has 
had  notice  in  the  same  transaction,  or  so  recently  that 
it  is  impossible  to  suppose  he-  could  have  forgotten 
it,  and  then  hold  that  the  party  himself  had  notice  in 
effect(a).  This  is  a  rational  rule ;  '*  for  otherwise,**  as  Lord 
Hardwicke  once  observed(&),  '^a  man,  who  had  a  mind  to 
buy  another's  estate,  might  shut  his  own  eyes  and  employ 
another  to  treat  for  him.*'  The  rule  or  principle  is,  in 
itself,  a  sound  one,  but  it  must  not  be  carried  too  far. 


It  appears  that  Mr.  Youngs  who  was  the  receiver  in  the 
cause  of  Blount  y.  Cusack,  had  his  attention  drawn  to  the 
damage,  which  was  alleged  to  have  taken  place  before  the 
award  was  made,  just  as  White's  attention  had  been 
drawn  to  the  like  damage  as  to  his  lands.  White  had 
commenced  an  action  at  law,  and  Young  came  before  the 
Court  and  asked  for  a  reference  to  ascertain  the  damage, 

(a)  See  Fuller  y.Benett,  2  Hare,  (6)  Attorney- General  v,Oawer, 
394.  2  Eq.  Ca.  Abr.  685. 
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and  also  for  an  inquiry  as  to  the  breach  of  covenant ;  but 
the  Master  of  the  Rolls  very  properly  refused  the  appli- 
cation,  observing,  that  as  the  action  at  law  between  WJnie 
and  Gerrard  was  going  on^  there  would  be  no  use  in  the 
reference.  So  far  it  was  plain  enough ;  but  Whiter  when 
about  to  try  the  action,  seems  to  have  become  apprehen- 
sive as  to  the  result.  He  entered  into  a  compromise, 
and  accordingly  a  reference  was  made  to  the  arbitration 
of  three  engineers,  gentlemen  of  respectability  and  skiD, 
and  with  their  award  there  is  no  fault  to  be  found.  They 
directed  a  stone  weir  to  be  built  across  the  whole  river ; 
this  would  have  obviated  the  difficulty  before  them,  but 
it  so  happened  that  there  was  a  particular  covenant  in  the 
lease,  prohibiting  the  very  act  which  the  engineers  had 
directed  to  be  done,  and,  of  course,  they  could  not  ab- 
solve the  Plaintiff  from  his  covenant :  they  knew  nothing 
about  this  covenant,  but  he  was  well  aware  of  its  exist- 
ence. Notice  of  this  award  was  served  on  the  parties  in 
the  action,  but  was  not  served  on  Youngs  although  it 
should  have  been,  for  he  was  receiver  in  the  cause, 
and  had  made  the  motion  in  1837.  This  notice,  which 
was  addressed  to  each  party,  says — '^  I  send  you  the 
award,  that  I  may  have  your  consent,"  &c.  Now,  if  he 
thought  it  was  necessary  to  have  this  consent,  why 
did  he  not  wait  for  it  ?  He  should  have  informed  this 
Court  of  the  state  of  circumstances,  and  asked  it  to  give 
efficacy  to  the  act  of  the  arbitrators.  On  such  an  appli- 
cation the  Court  would  have  directed  a  reference  to  the 
Master,  for  the  purpose  of  ascertaining  whether  it  was 
for  the  advantage  of  the  parties  that  such  consent 
should  be  given :  and  on  the  Master's  report  that  it  was 
right,  the  application  would  have  been  acceded  to.  He 
would,  therefore,  have  obtained  that  consent  if  he  was 
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entitled  to  it;  but  he  seems  to  have  been  anxious  to 
avoid  asking  for  the  consent,  because  he  saw  that  course 
would  lead  to  an  investigation,  which  he  thought  might 
be  unfavourable  to  him.  Now  I  am  asked  to  bind  not 
only  the  seller  but  the  purchaser  :  but  if  ever  there  was 
a  case,  in  which  a  party  was  bound  to  come  into  Court 
and  ask  for  its  consent  to  a  proceeding,  this  is  that  case. 
The  purchaser  had  a  right  to  come  in  and  buy,  and  to 
take  advantage  of  the  covenant ;  but  the  imposition  of  the 
double  rent  was  to  prevent  the  doing  of  the  act ;  the  ob- 
ject was  to  sell  with  the  benefit  of  the  covenant,  but  the 
purchaser  could  not  have  the  benefit  both  of  the  double 
rent,  and  of  the  covenant  not  to  do  the  act. 


1843. 


Gekbabd 

V, 
O'BXILLY. 


But  what  was  the  conduct  of  the  Defendant  ?  He  be- 
came the  purchaser  in  183S;  subsequently  he  did  not 
like  the  title,  and  tried  to  get  rid  of  his  bargain,  but  he 
failed  in  his  attempt,  and  in  1839  was  fixed  with  the  title. 
However,  before  the  sale  was  confirmed,  as  is  very  usual, 
he  went  down,  with  his  family,  into  the  country  to  look  at 
his  purchase.  He  then  saw  the  works  going  on,  but  he 
did  not  attempt  to  interfere,  and  this,  it  is  said,  amounts 
to  acquiescence  binding  on  him.  But  he  had  not  com- 
pleted his  purchase  at  the  time,  and  if  he  had  presumed 
to  interfere  to  stop  the  works,  they  would  have  laughed 
at  him ;  and  besides  this  want  of  right  on  the  part  of  the 
purchaser,  the  lessee  was  entitled  to  do  the  act  upon 
condition  of  paying  the  double  rent :  and  this  is  just  what 
would  have  been  said,  if  he  had  interfered. 


It  must  not  be  understood  that  this  Court  will,  on  light 
grounds,  act  against  the  legal  rights  of  parties  in  cases 
like  the  present.    There  must  be  fraud,  or  such  acquies- 
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1843.         cence,  as  in  the  view  of  this  Court  would  make  it  a  fraud 
GxsBABD      afterwards  to  insist  upon  the  legal  right.     The  ease  of 
o*Beilly.     Macher  v.  The  Foundling  HospUal{a)  was  a  very  hard 
Judm^t       c^8®»  *"d  it  was  strenuously  argued  at  the  bar ;  yet  Lord 
Eldon  denied  the  relief  generally.    This  shews  that  it 
requires  a  very  strong  case  to  induce  this  Court  to  de- 
prive a  man  of  his  right  at  law  to  prevent  a  particular  act 
from  being  done^  or  his  right  to  receive  damages^  if  it  be 
done.     No  act  has  been  shewn  in  this  case  amounting  to 
such  acquiescence ;  on  the  second  ground  therefore  the 
bill  cannot  be  sustained. 


Jan.  31 


Decree, 


On  the  following  day  the  Lord  Chancellor  again  men- 
tioned the  case,  and  said,  he  considered  that  there  was 
not  any  remedy  for  the  difficulty  under  which  the  Plain- 
tiff laboured ;  and  that  even  if  he  could  have  looked  upon 
the  reservation  as  a  penalty,  he  could  not  give  any  relief  ex- 
cept upon  the  condition  of  the  abatement  of  the  nuisance. 


An  offer  having  been  made  on  the  part  of  the  Defendant 
in  conformity  with  the  relief  sought  in  the  third  alternative 
of  the  prayer  of  the  bill,  and  the  Plaintiff  having  agreed 
thereto,  the  decree  was  eventually  drawn  up  as  follows  : — 

By  consent  of  both  parties,  declare  the  Plaintiff  liable 
to  pay  to  the  Defendant  double  rent  for  the  lands  and  pre- 
mises in  the  pleadings  mentioned,  from  the  1st  of  No- 
vember, 1839:  let  the  Plaintiff  be  at  liberty  to  remove 
the  weir  on  or  before  the  Ist  of  November  next;  and  in 
case  he  shall  remove  it  then,  let  the  double  rent  cease 
from  the  day  of  such  removal.     Let  the  Plaintiff  pay  to 

(a)  1  Yes.  &  B.  189. 
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the  Defendant  all  his  costs  of  this  suit ;  and  upon  pay-        ^^3. 
ment  of  the  double  rent  up  to  the  1st  of  November  next,     Qebbabd 
and  the  Defendant's  costs,  then  let  the  recognizance  en-     o^Bbillt. 
tered  into  by  the  Plaintiff  be  discharged :  with  liberty  to       xw^. 
either  party  to  apply  to  the  Court  on  the  first  day  of  next 
Michaelmas  Term,  if  there  shall  be  occasion. 

Reg.  Ub.  87,  fol.  169,  1843. 


GARDE  r.  GARDE. 


T  .      .  .  Feb.  2. 

IHE  bill  in  this  cause  was  filed  to   obtain  the  opinion  By  a  settlement 
of  the  Court  upon  the  construction  of  a  settlement  of  j^ij,  isoi, 
the  3rd  of  July,  1801 .  hold  iLds^were 

settled  by  T.G. 
on  his  eldest 

By  that  deed,  which  was  made  between  Thomas  Garde  "on,  j.  g.,  and 

his  issue,  in 

and  John  Garde^  his  eldest  son,  of  the  first  part,  Chris-  strict  settie- 

taplier  Frederick  Musgrave  and  Anne  his  daughter,  then  ultimate  re- 

wife  of  the  said  John  Garde^  of  the  second  part,  and  g,  q  '/^^ 

Sir  Richard  Musgrave  and  Henry  Prendergast  Garde,  JJ^^^^^^xf 

youngest   son  of  the  said  Thomas  Oarde,  of  the   third  |"  '•* 

•^         ®  ^  '  By  the  same 

part  :    after    reciting    that   a    marriage    had    been    re-  eettiement  cer- 
tain other 
cently   solemnized  between   the  said   John   Garde   and  lands,  which 

the  said  Anne  Musgrave,   and   that  previous    thereto  it  freehold  and 

had  been  agreed  upon  by  and  between  the  said  Thomas  were^setUed^on 

Garde  and  the  said   Christopher  F.  Musgrave,  that  in  "'andfr^mi^ 

consideration  of  the  marriage,  and  of  the  portion  of  2000/.,  ****'  *^®  ^®" 


)  of  the 

to  which  the  said  Anne  was  entitled,  being  paid  over  to  "^^^T.  G.  to 

the  scTeral  uses, 

the  said  John  Garde,  the  said  Thomas  Garde  would  con-  intents,  and 

purposes  as  are 
hereinbefore 
expressed  and  declared,"  respecting  the  first  set  of  lands,  and  subject  to  which  those  lands 
were,  in  the  previous  part,  limited  to  the  issue  of  J.  G.,  "  to  and  for  the  use  and  benefit  of 
the  said  H.  G.,  subject  to  the  provisions  heretofore  made  for  the  issue  of  the  said  marriage  :*' 
— Heldy  that  the  second  class  of  lands  were  settled  to  the  same  uses  as  were  declared  respect- 
ing the  first,  and  that  H.  G.  took  an  estate  in  both  lands  in  fee. 
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^Q^'        vey  his  estate  and  interest  in  the  premises  therein  men- 
Gabds       tioned  for  the  uses  therein  declared,  it  was  witnessed, 
Oa&dz.      tb^^  ^®  s^d  Thomai  Garde,  in  pursuance  of  the  tud 
Statement,      Agreement  and  for  the  considerations  therein  mentioned, 
did  release  the  lands  of  Kilrush  and  Kippane,  of  which 
he  was  then  seised  in  fee,  and  the  lands  of  Ballynacurra, 
which  he  held  under  a  lease  of  lives,  with  covenant  for 
perpetual  renewal  thereof,  situate  in  the  county  of  Cork, 
unto  the  said  Sir  Richard  Musgrave  and  Henry  P.  Garde^ 
upon  trust,  to  permit  and  suffer  the  said  John  Garde, 
and  his  assigns,  for  and  during  his  natural  Ufe,  to   re- 
ceive and  take  the  rents,  issues,  and  profits  thereof;  with 
remainder,  subject  to  an  annuity  or  jointure  for  the  said 
Anne,  in  case  she  should  survive  the  said  John  Garde, 
and  to  a  sum  of  3000/.  as  portions  for  the  younger  chil- 
dren of  the  marriage,  to  the  use  of  the  first  or  any  other 
^  son  of  the  said  John  Garde  on  the  body  of  the  said  Anne 

his  wife  lawfully  to  be  begotten,  in  fee,  on  his  or  their 
attaining  the  age  of  twenty-one  years,  or  marrying  with 
the  consent  of  the  said  trustees  :  with  remainder,  in  case 
there  should  not  be  any  son  of  the  said  John  Garde,  by 
his  then  wife,  or  by  any  after-taken  wife,  who  should  at- 
tain the  age  of  twenty-one  years  or  marry,  to  such  uses  as 
the  said  Thomas  Garde  should  by  any  deed,  or  by  his 
last  will  and  testament,  direct  and  appoint;  and  in  default  of 
appointment,  to  the  said  Henry  Prendergast  Garde  in  fee. 

And  by  the  said  deed,  after  further  reciting,  that  the 
said  Thomas  Garde  was  also  seised  in  fee  of  an  undivided 
third  of  the  lands  of  Carduggan  and  Ballymacsliny,  situate 
in  the  county  of  Cork ;  and  was  also  seised  and  entitled  to 
an  undivided  third  of  the  lands  of  Kailstown,  Rathbrit, 
and  Kilbra,  situate  in  the  county  of  Tipperary,  by  virtue  in 
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Oabtob. 
SiatewMmi, 


part  of  a  lease  of  lives  renewable  for  ever,  and  in  part  ^0^* 
of  a  lease  for  a  long  term  of  years^  it  was  witnessed,  that  oabdb 
in  pursuance  of  the  said  agreement,  and  for  the  considera- 
tions therein,  the  said  TAomcu  Garde  granted,  released, 
and  confirmed  unto  the  said  Sir  Richard  Musgrave  and 
Henry  Prendergaat  Garde,  and  their  heirs,  the  said  lands 
of  Carduggan  and  Ballymacsliny,  and  also  the  lands  of 
Railstown,  Rathbrit,  and  Kilbra,  in  trust  for  the  said 
Thomas  Garde,  for  his  Ufe,  with  remainder  to  trustees  to 
preserve;  and  from  and  after  the  decease  of  the  said 
Thomas  Garde,  "  to  the  several  uses,  intents,  and  purposes 
as  are  hereinbefore  expressed  and  declaredc  oncerning  the 
said  lands  of  Kilrush,  Kippane,  and  Ballynacurra,  and 
subject  to  the  jointure  hereinbefore  provided  for  the  said 
Afme  Garde,  or  for  any  after-taken  wife  of  the  said  John 
Garde,  as  hereinbefore  expressed,  and  to  such  provision 
as  is  hereinbefore  provided  for  the  younger  children  of 
the  said  marriage,  and  to  the  several  estates  therein  li* 
mi  ted,  to  the  several  and  successive  sons  of  the  said  John 
Garde,  to  be  begotten  on  the  body  of  any  after-taken  wife, 
and  subject  thereto,  on  the  contingencies  aforesaid,  for 
such  use  and  uses  as  the  said  Thomas  Garde  shall  by  any 
deed  to  be  by  him  executed  in  the  presence  of  two  sub- 
scribing witnesses,  or  by  his  last  will  and  testament,  limit 
and  appoint  the  same  for ;  and  in  case  the  said  Thomas 
Garde  shall  not  by  deed  or  will  limit  or  appoint  the 
same,  then  in  trust  and  confidence,  to  apply  and  dispose 
of  such  rest,  residue,  and  remainder  of  such  rents,  issues, 
and  profits,  to  and  for  the  use  and  benefit  of  the  said  Henry 
Prendergast  Garde,  subject  to  the  provisions  hereinbefore 
made  for  the  issue  of  said  marriage.** 


The  deed  then  concluded  with  a  covenant  for  further 
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assurance  on  the  part  of  Thomas  Garde  and  John  Garde, 
whereby  they  "  jointly  and  severally  covenanted  with  the 
said  Sir  Richard  Musgrave  and  Henry  Prendergasi  Garde^ 
that  they  and  each  of  them,  ftc.,  would,  from  time  to  ume, 
andat  all  times,  &c.,  do,  levy,  and  execute  alland every  such 
further  and  all  other  reasonable  acts  and  assurances  what- 
soever in  the  law,  for  the  better  and  more  perfect  as- 
suring, settling,  and  conveying,  of  all  and  singular  the 
hereinbefore  mentioned  lands  and  premises  to  the  uses, 
intents,  and  purposes  hereinbefore  mentioned,  limited, 
and  expressed,  for  and  concerning  the  same,  as  shall  be, 
&c;' 


Thomas  Garde^  the  father,  died  in  the  year  1806, 
leaving  his  two  sons,  John  Garde  and  Henry  Prendergast 
Garde,  him  surviving ;  and  having  by  his  will  bequeathed 
some  legacies,  and  also  devised  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  his  fortune,  both  real  and 
personal,  to  his  two  sons,  share  and  share  alike. 

John  Garde  died  in  the  year  1832,  leaving  his  widow 
Atme^  and  Henry  Prendergast  Garde  his  brother,  him  sur- 
viving ;  there  never  had  been  any  issue  of  the  marriage. 
Previous,  however,  to  the  death  of  John  he  made  his  will, 
and  thereby  devised  all  his  real  and  personal  estates  to 
his  nephew  TTtomas  Garde,  the  eldest  son  of  Henry  Pren- 
dergast Garde,  and  the  principal  Defendant  in  the  cause. 


On  the  death  otJohn  Garde,  Henry  Prendergast  Garde 
entered  into  possession  of  the  lands  and  premises,  which 
formed  the  subject  of  the  settlement  of  the  Srd  July,  1801 ; 
and  subsequently  departed  this  life  on  the  27th  of  July, 
1841 :  and  by  his  will,  after  charging  his  real  and  per- 
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sonal  property  with  a  sum  of  11,000/.  for  his  chUdren,  he  1843, 

devised  all  his  real  estates  and  freeholds  to  be  equally  Gabdb 

divided  between  his  three  sons,  Tlwmas  Garde,  Edward  q^b. 
Garde,  and  Henry  P.  Garde. 


StaUmtni. 


The  bill  was  filed  by  Edward  Garde  and  Henry  P. 
Garde  against  Thomas  Garde,  praying  that  the  Plaintiffs 
and  Defendant,  Thomas,  might  be  declared  entitled  as 
tenants  in  common  to  the  entire  of  the  lands  and  premises 
included  in  the  settlement  of  the  3rd  of  July,  1801. 

There  were  several  questions  raised  upon  the  pleadings, 
but  the  only  point,  which  was  discussed  at  the  hearing, 
was  what  estate  Henry  Prendergast  Garde  took  in  the 
lands  of  Carduggan,  Ballymacsliny,  and  the  lands  in  the 
county  of  Tipperary,  and  which  were  the  second  set  of 
lands  comprised  in  the  settlement  of  1801 ;  the  Defend- 
ant, Thomas  Garde,  insisting,  that  under  the  limitations  of 
that  settlement,  \A&{^^hex,  Henry  Prendergast  Garde,  took 
but  a  life  estate  in  those  lands ;  that  they  descended  to  his 
uncle,  John  Garde,  as  heir  at  law  of  Thomas,  the  original 
settlor,  and,  under  the  will  of  John,  were  now  vested  in  him. 

The  Plaintiffs,  on  the  other  hand,  insisted,  that  upon 
the  true  construction  of  the  settlement,  Henry  Prender^ 
frost  Garde  took  an  estate  in  fee  in  those  lands,  and  that 
they  consequently  passed  under  his  will  to  the  Plaintiffs 
and  the  Defendant,  Henry  P*  Garde,  as  tenants  in  common 
in  fee. 


Mr.Seijeant  Warren  and  Mr.  Brooke,  for  the  Plaintiffs. 

The  Attorney-  General,  Mr.  Serjeant  Keatinge,  and  Mr. 
Moore,  for  the  Defendant. 
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1843.        The  Lord  Chancellor: — 

The  question  is^  what  estate  in   the  second  class  of 


lands  passed  to  Henry  P.  Garde  under  the  limitations 
j^^d^tu.  of  the  settlement  of  1801.  By  that  deed,  the  lands 
of  Cardoggan,  and  certain  other  denominations  (some 
of  which  were  chattel),  were  conveyed  to  trustees  and 
their  heirs,  in  trust  for  Thomas  Garde  for  life,  re- 
mainder to  trustees  to  preserve ;  '^  and  from  and  after 
the  decease  of  the  said  Thomas  Garde,  to  the  several 
uses,  intents,  and  purposes  as  are  hereinbefore  ex- 
pressed and  declared  respecting  the  said  lands  of  Kil- 
rush,  Kippane,  and  Ballinacurra,"  the  first  set  of  lands. 
If  the  deed  had  stopped  there,  there  would  have  been 
no  question ;  all  the  uses,  to  which  the  first  lands  were 
limited,  would  have  applied :  and  as  by  those  limita- 
tions the  lands  were  settled  upon  Henry  P.  Garde  in  fee, 
in  clear,  unambiguous  terms,  there  would  be  no  difficulty. 
But  the  words  run  on  thus:  ''and  subject  to  the  jointure 
hereinbefore  provided  for  the  said  Anne  Garde,  or  for  any 
after- taken  wife  of  the  said  John  Garde,  as  hereinbefore  ex- 
pressed, and  to  such  provision  as  is  hereinbefore  provided 
for  the  younger  children  of  the  said  marriage,  and  to  the 
several  estates  therein  limited  to  the  several  and  succes- 
sive sons  of  the  said  John  Garde,  to  be  begotten  on  the 
body  of  any  after-taken  wife ;  and  subject  thereto,  on  the 
contingencies  aforesaid,  for  such  use  and  uses  as  the  said 
Tliomas  Garde  shall  by  any  deed  to  be  by  him  executed 
in  the  presence  of  two  subscribing  witnesses,  or  by  his  last 
will  and  testament,  limit  and  appoint  the  same  for;  and  in 
case  the  said  Thomas  Garde  shall  not  by  any  deed  or  will 
limit  or  appoint  the  same,  then  in  trust  and  confidence, 
to  apply  and  dispose  of  such  rest,  residue,  and  remainder 
of  such  rents,  issues,  and  profits  to  and  for  the  use  and 
benefit  of  the  said  Henry  Prendergast  Garde,  subject  to 


Judffment, 
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the  provisions  hereinbefore  made  for  the  issue  of  the  said  1843. 
marriage.*"  I  am  of  opinion,  that  all  the  words  subsequent 
to  the  words  "  to  the  several  uses,  &c.,"  are  a  mere  inaccu- 
rate, informal  reference  to  the  former  limitations ;  a  short 
recapitulation  of  the  uses,  to  which  the  first  estate  was  set- 
tled, and  not  an  attempt  to  repress  or  limit  them.  The 
whole  chattel  interest  clearly  passed;  and  this  is  a  circum- 
stance of  some  weight.  The  covenant  for  further  assurance 
seems  to  shew,  that  the  whole  interest  was  considered  to 
have  passed;  and  the  intention  is  perfectly  obvious,  to  carry 
the  second  class  of  estates  to  the  same  uses  as  the  first.  I 
shall,  therefore,  construe  the  deed  thus :  that  these  latter 
words  were  a  mere  repetition ;  that  the  second  estate  was 
really  settled  to  the  same  uses  as  were  declared  respect- 
ing the  first  -,  and  that  Henry  P.  Oarde  took  an  estate  in 
both  lands  in  fee.  I  think  I  am  at  liberty,  in  favour  of 
the  clear  intention,  to  adopt  this  construction,  which  re- 
moves all  ambiguity,  and  obviates  every  difficulty. 


Declare  the  limitations,  created  by  the  deed  bearing  Dmtm. 
date  the  3rd  of  July,  1801,  in  the  pleadings  mentioned, 
valid,  and  such  as  should  be  carried  into  effect ;  and  ac- 
cordingly declare  the  Plaintiffs,  £c/trarcf  Garde  and  Henry 
Prendergast  Oarde,  and  the  Defendant,  nomas  Garde^ 
each  entitled  to  one-third  of  the  lands  thereby  limited, 
being  the  lands  of  Kilrush,  Kippane,  Ballynacurra,  Car- 
duggan,  and  Ballymacsliny,  situate  in  the  county  of  Cork; 
and  the  lands  of  Railstown,  situate  in  the  county  of  Tip- 
perary:  and  let  the  said  parties.  Plaintiffs  and  Defend- 
ants, be  paid  their  cost  in  this  cause,  when  taxed  and 
ascertained,  out  of  the  funds,  being  the  residue  of  the 
personal  estate  of  the  said  testator,  Henry  Prendergast 

Oarde. 

Reg.  Lib.  87,  fol.  172,  1843. 
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1843.  In  Re  DOOLAN,  a  Lunatic. 

JanA\,Feh.6,   j^ 

In  this  oftse  an  13 Y  indenture  of  lease  bearing  date  the  28th  of  Octo- 

mL»,  on^Uie"  ^®^>  1782,  John  Simpson  demised  unto  Thomas  Palmer 

r^weSing*"*  ^^^^^^  premises  situate  in  the  King's  County,  for  the 

the  tenant,  for  Xiye%  ot  Thomas  Doolan,  Wm.Doolan,  tkuA  John  Doolan, 

A  reference  to 

the  Master,  to    at  the  yearly  rent  of  42/. ;  and  in  said  lease  was  con- 
inquire  and  re- 
port as  to  the    tained  a  covenant  for  the  perpetual  renewal  thereof  upon 

liabiUtyofa 

lunatic  to  re-     payment  of  a. nominal  renewal  fine- 
new  the  lease, 
under  which 

the  premises  The  premises  in  question  were  held  by  Simpson,  under 

were  held.  The 

appUcation  was  a  lease  from  the  Corporation  of  Trinity  College ;   and 

granted  j  and 

the  right  of  the  Simpson's  estate  having  become  vested  in  the  lunatic, 
SerenewidwM  Thomcu  John  Doolan^  and  the  interest  of  Palmer,  the  sub- 
Iffeid,  ncTer"  Icssec,  having  passed  by  assignment  to  Thomas  Doolan, 
co^n^***^  the  said  lease  of  the  28th  of  October,  1782,  was  renewed 
^tition,and  |,y  indenture  of  the  26th  of  January,  1831,  in  pursuance 
ings  there jn-     of  an  Order  of  the  29th  of  November,  1830,  made  in  the 

der,  should  be 

borne  bj  the      matter  of  the  lunacy. 

applicants. 
The  proper 

party  to  adopt  The  interest  of  the  lessee,  Thomas DooUm,  was  directed 
is.  to^appiyTSi  ^  ^^  '^^^  '^y  ^  ^©^ree  pronounced  in  the  cause  of  Shep- 
^e  first  in-  j  y.Doolan,  in  the  month  of  June,  1841 :  but  two  of 

stance,  to  the     «^  ' 

committee  of     thg  Uygg  Jn  the  said  renewal  having  dropped,  it  became 

the  estate,  be-  .  o         rr      y 

fore  he  himself  nccessary  to  obtain  a  further  renewal,  in  order  to  make 

brings  forward 

any  appUcation  out  a  satisfactory  title  to  a  purchaser.     Accordingly,  by 

to  the  Court* 

an  order  of  the  9th  of  November,  1841,  the  receiver  in 
the  said  cause  was  directed  to  be  at  liberty  to  proceed 
to  obtain  a  further  renewal  of  the  said  original  lease. 

A  petition  was  thereupon  presented  by  the  receiver  in 
the  lunacy  matter,  praying  that  it  might  be  referred  to 


Statement, 


CASES  IN  CHANCERY.  443 

the  Master  in  the  matter  to  inquire  and  report  whether         '^^- 
the  original  lease  contained  a  covenant  binding  upon  the 
lunatic  to  grant  a  further  renewal  of  said  lease;  and,  if 
8o,  whether  any  and  what  sum  was  due  and  payable  for  rent 
reserved  under  same. 

On  the  13th  of  June,  1842,  this  petition  came  on  to  be 
heard,  when  the  Court  was  pleased  to  make  an  order  that 
it  should  be  referred  to  the  Master  to  inquire  and  report 
whether  the  original  lease  contained  any  and  what  cove- 
nant for  renewal :  and  if  there  should  be  any  such  covenant, 
then  that  the  said  Master  should  report  whether  the  said 
lunatic  was  bound  to  renew,  and,  if  so,  whether  any  and 
what  sums  were  due  and  payable  for  rent  or  renewal 
fines :  and  further  directions  were  reserved  until  the 
return  of  the  Master's  report,  and  the  committee  were 
ordered  to  attend  before  the  Master  under  this  order. 

The  Master,  by  his  report  bearing  date  the  23rd  of 
November,  1842,  reported  that  the  lunatic  was  bound  to 
renew  said  original  lease ;  and  that  there  was  due  and 
payable  to  the  said  lunatic,  or  the  committee  of  his  estate, 
the  sum  of  38/.  IBs.  4icf.,  being  for  one  year's  rent,  re- 
rerved  by  the  said  original  indenture  of  lease  up  to  and 
for  the  1st  of  May,  1842. 

A  petition  was  thereupon  presented  by  fVm.  Sheppard, 
the  receiver  in  the  said  cause,  praying  that  this  report 
might  be  confirmed,  and  that  on  payment  of  the  sum  of 
38/.  ISs.  i^d.  to  the  receiver  in  the  matter,  fVm.  Henn, 
Esq.,  the  committee  of  the  estate  of  the  lunatic  should 
execute  a  further  renewal  of  the  said  lease  of  the  21  st  of 
October,  1782,  for  the  lives  of  the  persons  in  the  said 

VOL.  III.  2   H 
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^^^'  petition  named :  and  that  the  said  receiver,  Wm.  Shep- 
In  re        povd,  should  be  paid  out  of  the  funds  to  the  credit  of  the 

'     lunatic  the  costs  of  the  original  petition  of  the  3rd  of  June, 

Statement,      1842,  and  the  costs  of  the  proceedings  thereunder,  save 

the  costs  of  preparing  such  further  renewal  as  aforesaid, 

and  the  counterpart  thereof. 

Argument.  The  Attorney- General  and  Mr.  J.  Wall  now  moved  the 
prayer  of  the  petition.  The  only  question  was,  by  whom  the 
costs  were  to  be  borne.  The  costs  of  the  renewal  and 
the  counterpart  must,  of  course,  fall  upon  the  tenant ;  but 
the  expenses  of  the  reference,  and  the  proceedings  there- 
under, which  have,  in  point  of  fact,  been  altogether  occa- 
sioned by  the  lunacy,  ought  to  come  out  of  the  lunatic's 
estate.  Ex  parte  Prickett{a),  and  ex  parte  Bichards(Jb) 
were  cited. 


Feb,  6.        The  Lord  Chancellor  : — 

Judgment.  jj,  ^^jg  ^asc  a  petition  had  been  presented,  praying  that 

it  might  be  referred  to  the  Master  to  ascertain  whether 
a  lunatic  was  bound  to  execute  a  renewal  of  a  lease  of 
certain  lands,  and  asking  for  the  costs  of  the  petition  and 
reference  out  of  the  lunatic's  estate.  The  Master  has 
reported,  that  the  lunatic  was  bound  to  renew ;  and  on  the 
motion  to  confirm  this  report,  the  right  of  the  petitioner 
to  the  costs  sought  for  by  the  petition  was  pressed,  and 
cases  were  cited  to  support  the  application.  I  must, 
however,  decline  to  give  these  costs. 

When  a  party,  desirous  to  establish  an  adverse  claim 
of  this  sort  against  a  lunatic,    comes  here   himself,  he 

(a)  3  Swanst.  130.  (6)  1  Jac.  &  W.  264. 
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In  re 

DOOLAN. 

Judgment, 


must  not  expect  to  get  costs.  The  proper  course  for  i843 
him  to  adopt  is  to  apply,  in  the  first  instance,  to 
the  committee  of  the  estate :  the  committee  informs  the 
Court  of  the  fact,  and  the  Court  then  judges  whether 
or  not  the  lunatic  is  bound  to  do  the  act  required.  In 
this  way  no  adverse  costs  are  incurred,  and  every  thing 
necessary  is  done  on  the  lunatic's  part.  If  in  any  ease 
the  committee  should  refuse  or  neglect  to  inform  the 
Court,  when  applied  to,  the  other  party  might  then, 
perhaps,  be  justified  in  presenting  a  petition  on  his  own 
part,  and  the  Court  would  know  how  to  deal  with  the 
costs  in  such  a  case.  I  wish  it  to  be  understood,  that  in 
future,  in  cases  of  this  sort,  I  shall  expect  the  committee 
to  come  forward,  and  ask  for  the  reference  to  ascertain 
what  is  binding  upon  the  estate.  Here  one  of  the  Mas- 
ters of  the  Court  is  committee  of  the  estate  of  the  lunatic. 
This  practice  ought  to  be  altered(a).  It  is  not  my  in- 
tention, in  future,  to  allow  the  Masters  to  be  committees 
of  the  estates  of  lunatics,  or  guardians  of  the  fortunes  of 
minors. 


In  this  case  let  the  report  of  the  Master  be  confirmed : 
the  petitioner  must  pay  the  costs  of  the  reference  and  the 
subsequent  proceedings,  and  the  tenant  the  costs  of  the 
deed  of  renewal. 


**  It  is  ordered  by  his  Lordship  that  the  said  report  do 
stand  confirmed:  and  accordingly  it  is  further  ordered 
that,  upon  payment  of  the  sum  of  38/.  lbs.  4|(/.  by  the 
said  ThonuM  Doolan  to  the  receiver  in  this  matter,  and  of 


Order, 


(a)  See  on  this  point  the  case  fordmEx  parte  The  Earl  of  Lanes- 
of  Ex  parte  Fletcher,  6  Ves.  427 ;  borough,  Lloyd  &  G.,  temp.  Plun- 
and  the  observations  of  Lord  Oif-    ket,  503,  504. 

2h2 
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1843. 
In  re 

DOOLAN. 

Order, 


all  subsequent  rent  (if  any  due),  Alfred  Ooodlatt  Richard- 
son, the  receiver,  in  whom  the  legal  estate  is  vested,  do 
execute  in  the  name  of  the  said  lunatic  such  renewal  of 
the  lease,  bearing  date  the  28th  of  October,  1782,  in  the 
said  report  mentioned,  to  the  said  Thomas  Doolan^  as 
the  Master  shall  approve :  and  it  is  further  ordered,  that, 
the  petitioner,  William  Sheppard,  do  pay  the  costs  of  the 
former  petition  and  of  the  order  thereon,  and  reference 
and  report  thereunder,  and  of  this  application  :  and  it  is 
further  ordered,  that  the  said  Thomas  Doolan  do  pay  the 
costs  of  the  deed  of  renewal.** 


SIMPSON  r.  O'SULLIVAN. 


Feb.  6,  7. 


By  indenture  of  i^Y  indenture  of  settlement  bearing  date  the  £5th  of  Ja- 
tbe  year  1808,  nuary,  1808,  and  made  between  James  O  Sullivan  of  the  first 
the  marriage  of  P**"^  >  ^^^  sccond  SOU,  James  G*  SuUivafij  the  younger,  of 
miU"'i?hX'  ^^®  ^^^^"^  P^^'  *  ^^^'^  ^^^^  *°^  William  Ferguson  of 

were  chattel, 
were  con- 

Teyed  to  trostees  for  the  use  of  A,  for  life;  and  from  and  after  his  decease,  sobject 
to  a  jointure  for  his  intended  wife,  to  the  use  of  the  issue  of  the  said  marriage,  and 
for  want  of  such  issue  to  the  use  of  A,  for  ever :  and  a  power  was  given  to  A,  by  the  said 
deed,  **  that  he  should  be  at  liberty  to  raise  by  deed,  mortgage,  or  by  any  other  writing,  a 
sum  of  1000/.,  to  be  applied  to  any  purposes  the  said  A,  pleases,  in  case  the  said  marriage 
shall  talce  effect ;  but  the  said  sum  of  1000/.  is  not  to  be  raised  by  way  of  the  sale  of  said 
lands."  A.  having  become  indebted  to  Q.  H,  in  the  sum  of  1500/.,  assigned  his  life  estate 
to  the  said  Q.  H.,  by  way  of  mortgage ;  and  for  the  purpose  of  more  effectually  securing  the 
payment  of  said  sum  of  1500/.,  he,  by  virtue  of  the  power  in  the  said  settlement,  granted  and 
appointed,  by  way  of  mortgage,  the  said  sum  of  1000/.  In  1817,  A.  became  bankrupt,  and 
under  an  order  made  in  the  matter  of  the  bankruptcy,  all  the  estate  and  interest  of  the  as- 
signee, and  also  of  Q.  H.,  were  purchased  by  the  Plaintiff,  and  assigned  by  deed  of  the  1st  of 
October,  1818.  A.  subsequently  died  :  on  a  bill  filed  by  the  Plaintiff  to  have  the  benefit  of 
his  purchase,  it  was  held,  on  appeal  to  the  House  of  Lords,  that  by  virtue  of  the  assignment, 
the  Plaintiff  became  entitled  to  this  sum  of  1000/.,  in  addition  to  the  life  estate  of  the  bank- 
rupt. The  cause  now  coming  on  upon  the  report  of  the  Master,  ascertaining  the  amount  due 
to  the  Plaintiff  for  principal  and  interest : — Held,  that  the  settlement  of  1808,  under  which 
the  right  to  charge  the  sum  of  1000/.  arose,  authorized  the  creation  of  that  charge  with 
interest. 

The  rate  of  interest  was  declared  to  be  6  per  cent.,  according  to  the  rule  of  the  Court, 
there  being  no  contract  between  the  parties  as  to  the  rate  of  interest. 
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the  third  part ;  and  Honora  0*SuUivan,  then  Honora  1843. 
Keane,  of  the  fourth  part,  being  the  settlement  executed  Simpson 
in  contemplation  of  the  marriage  of  the  said  James  O'SuUi-  o'Sullivait. 
rem,  the  younger,  with  the  said  Honora  Keane  ;  after  re-  statement. 
citing,  that  James  O' Sullivan^  the  elder,  was  possessed  of 
certain  premises,  called  the  Island,  or  Bog  of  Monamucky, 
for  the  term  of  999  years,  under  and  by  virtue  of  a  certain 
indenture  of  lease  of  the  29th  of  April,  1795  ;  and  that  he 
had  built  several  houses  on  a  part  thereof;  and  that  he 
had  lately,  by  indenture  of  lease  of  the  10th  of  May, 
1805,  demised  a  certain  portion  thereof  unto  Jonathan 
Smyth  and  Joshua  Smyth,  for  the  term  of  889  years,  re- 
serving thereout  a  yearly  profit  of  1^17/.  8s, :  the  said  James 
O* Sullivan,  the  elder,  in  consideration  of  the  said  intended 
marriage,  duly  conveyed  unto  the  said  John  Keane  and 
William  Ferguson,  their  executors,  administrators,  and  as« 
signs,  all  that,  the  portion  of  said  premises  so  lately  de- 
mised to  the  said  Jonathan  and  Joshua  Smyth,  and  also 
one  of  the  houses  lately  built  by  the  said  James  O' Sullivan, 
the  elder,  situated  in  Clare-street,  being  the  house  next  to 
Mrs.  Gavins,  and  lately  occupied  by  Mr.  Dwyer,  to  hold 
the  same  to  the  use  of  the  said  James  O'StUlivan,  the 
younger,  during  his  natural  life ;  and  from  and  after  his 
decease,  upon  trust,  to  pay  the  sum  of  100/.,  sterling, 
yearly,  to  the  use  of  the  said  Honora,  his  intended  wife, 
and  her  assigns,  for  and  during  her  natural  life,  as  and  for 
her  jointure ;  and  subject  thereto  to  the  use  of  the  heirs 
male  of  the  body  of  the  said  Honora,  by  the  said  James 
O^Sullivan,  her  intended  husband;  and  for  want  of  issue 
lawfully  to  be  begotten  between  them,  to  the  use  of  the 
'  said  James  O* Sullivan,  the  younger,  his  heirs  and  assigns, 
for  ever ;  and  the  said  deed  contained  the  following  cove- 
nant :   '*  and  it  is  covenanted,  granted,   concluded,  and 
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^^^-        agreed  upon,  by  and  between  the  said  parties  to  these  pre- 

SiMPsoN       sents,  that  the  said  James,  the  second  son,  shall  be  at 

O'SuLLivAN.    liberty  to  raise,  by  deed,  mortgage,  or  by  any  other  writing, 

Statement,      »  ^um  of  1000/.,  to  be  applied  to  any  purposes  the  said 

James,  the  second  son,  pleases,  in  case  the  said  marriage 

shall  take  effect;  but  the  said  sum  of  1000/.  is  not  to  be 

raised  by  way  of  the  sale  of  said  lands,  tenements,  and 

hereditaments  aforesaid.*' 

By  indenture  of  mortgage  of  the  24th  of  January,  1811, 
and  made  between  the  said  James  O' Sullivan,  the  younger, 
of  the  one  part,  and  Quiniin  Hamilton  of  the  other  part, 
after  reciting  the  said  indenture  of  the  25th  of  January, 
1808,  and  that  the  said  James  O' Sullivan,  the  younger^ 
stood  indebted  to  the  said  Quintin  Hamilton,  in  the  sum 
of  1500/. ;  and  that  in  order  to  secure  and  pay  the  said 
principal  sum  of  1500/.,  and  the  interest  then  due,  and  all 
interest,  costs,  charges,  and  expenses  thereafter  to  grow 
due,  the  said  James  0*Sullivan,  the  younger,  had  agreed 
to  assign  to  the  said  Quintin  Hamilton,  the  premises  for- 
merly demised  to  the  said  Jonathan  and  Joshua  Smyth, 
and  the  said  house  in  Clare-street,  and  all  his  estate,  term, 
and  interest  therein,  by  virtue  of  his  marriage  settlement 
or  otherwise ;  and  to  assign  and  appoint  to  the  said  Quin- 
tin Hamilton,  as  a  further  and  collateral  security,  the  said 
sum  of  1000/.,  which  he  had  power  to  raise  by  virtue  of 
the  said  settlement,  to  be  applied  in  part  payment  of  the 
said  sum  of  1500/.,  and  the  interest,  costs,  charges,  and 
expenses  as  aforesaid :  it  was  witnessed,  that  in  pursuance 
of  the  said  agreement,  and  for  the  purpose  of  carrying  the 
same  into  effect,  the  said  James  O'SuUivan,  the  younger, 
granted  and  assigned  unto  the  said  Quintin  Hamilton,  his 
executors,  administrators,  and  assigns,  all  the  aforesaid 


CASES  IN  CHANCERY.  449 

premises,  therein  mentioned  to  have  been  demised  to  the 
said  Jonathan  and  Joshua  Smyth,  and  also  the  said  house 
in  Clare-street,  and  all  the  estate  of  him  the  said  James 
O' Sullivan f  the  younger,  therein  either  at  law  or  in 
equity,  subject,  however,  to  the  proviso  or  condition  of 
redemption  in  the  said  deed  particularly  mentioned. 

And  it  was  by  the  said  deed  further  witnessed,  that  in 
order  the  further,  and  better  to  secure  and  satisfy  the  pay- 
ment of  the  said  sum  of  1500/.,  and  the  interest  thereof, 
and  all  such  costs,  charges,  and  expenses  as  aforesaid,  he 
the  said  James  O'Sullivan,  the  younger,  by  virtue  of  the 
power  and  authority  by  the  said  settlement  in  him  vested, 
for  himself,  his  heirs,  executors,  and  administrators,  did 
grant,  assign,  charge,  and  appoint,  by  way  of  mortgage  or 
otherwise,  pursuant  to  the  said  settlement  of  the  25th  of 
January,  1808,  the  said  sum  of  1000/.  to  the  said  Quiniin 
Hamilton,  his  executors,  administrators,  and  assigns,  with 
such  power  and  authority  to  him  and  them  to  raise  and 
levy  the  same  as  were  given  and  granted  to  the  said  James 
O'SulUvan,  the  younger,  by  the  said  settlement,  or  in  any 
other  manner  whatsoever ;  and  when  so  raised  and  levied 
to  apply  the  same  and  every  part  thereof,  in  and  towards 
satisfaction  and  discharge  of  the  said  sum  of  1500/.,  and 
such  interest  thereof,  costs,  charges,  and  expenses,  as 
aforesaid,  as  should,  at  the  time  of  such  raising  and  levying 
thereof,  be  due  and  owing ;  then  followed  a  proviso,  that 
when  the  said  sum  of  1500/.,  and  such  the  interest  thereof* 
costs,  charges,  and  expenses  as  aforesaid,  should  by,  from, 
or  out  of  the  receipt  and  perception  of  the  rents,  issues, 
and  profits  p(  the  premises  thereby  assigned,  or  by,  from, 
and  out  of  the  reecipt  of  the  said  sum  of  1000/.  thereby 
granted,  charged,  and  appointed  to  be  paid  as  aforesaid, 
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^^^'  or  otherwise,  should  be  fully  satisfied  and  discharged,  that 

SiMPaoN  then  the  said  deed  of  mortgage  should  cease  and  deter- 

O'SuLLiTAM.  niine,  and  be  absolutely  null  and  void  to  all  intenta  and 

stiii^ent.  purposes. 

On  the  1st  of  February,  1817,  a  commission  of  bankrupt 
issued  against  the  said  James  O* Sullivan^  the  younger,  and 
Henri/  O' Sullivan  was  appointed  thereunder  the  sole  as- 
signee of  the  estate  and  effects  of  the  bankrupt. 

By  an  order  of  the  Lord  Chancellor,  bearing  date 
the  29th  of  Xovember,  1817,  made  upon  the  petition  of 
the  said  Quiniin  Hamilton,  preferred  in  the  matter  of  the 
bankruptcy,  it  was,  amongst  other  things,  ordered,  that 
the  Commissioners  in  the  said  matter  should  take  an  ac- 
count of  what  sum  was  due  to  the  said  Quiniin  Hamilton  on 
foot  of  the  said  mortgage,  for  principal,  interest,  and  costs, 
and  that  the  said  mortgaged  premises  should  be  forthwith 
sold  before  the  said  Commissioners,  and  that  all  proper 
parties  should  join  in  executing  the  conveyance  thereof  to 
the  purchaser,  and  that  the  Petitioner  should  be  paid  out 
of  the  produce  of  such  sale  in  the  first  instance,  such  sum 
or  sums  of  money  as  should  appear  to  be  due  to  him,  to- 
gether with  the  costs  of  that  application,  and  all  future 
costs  touching  the  same. 

In  obedience  to  this  order  the  Commissioners  took  the 
account,  and  found  that  there  was  due  t »  the  said  Quiniin 
Hamilton,  on  foot  of  the  said  mortgage,  for  principal  and 
interest,  a  sum  of  796/.  16^.  8(/.,  sterling,  up  to  the  Slst 
of  December,  1816.  On  the  27th  of  April,  1818,  the 
mortgaged  premises  were  sold  to  Robert  Simpson,  the 
Plaintiff  in  this  cause,  for  the  sum  of  850/. ;  and  accord- 
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ingly,  by  indenture  of  assignment  of  the  7th  of  October,         ^843. 
181 89  and  made  between  the  said  Henry  O Sullivan  of  the       Simpson 
first  part,  the  said  Quintin  Hamilton  of  the  second  part,    o'Sulmvah. 
and  the  said  Plaintiff  of  the  third  part ;  it  was  witnessed      stc^enu 
that  the  said  Henry  O' Sullivan  and  Quintin  Hamilton^  ac- 
cording to  their  respective  rights  and  interest,  granted  and 
assigned  unto  the  said  Robert  Simpson,  his  executors,  ad- 
ministrators, and  assigns,  all  the  estate  and  interest  which 
at  any  time  heretofore  were  of  him  the  said  James  G" Sul- 
livan, the  bankrupt,  under  and  by  virtue  of  the  therein 
recited  settlement  of  the  25th  of  January,  1808,  and  which 
at  any  time  became  vested  in  them,  the  said  Henry  O'Sut- 
livan  and  Quintin  Hamilton,  as  aforesaid,  of  and  in  all 
that,  &c. ;  all  which  said  premises  were  situated  in  Clare- 
street,  in  the  City  of  Limerick;  and  also  all  right  to  the 
benefit  of  charge  and  appointment^  and  interest  in  and  to 
the  said  sum  of  1000/.,  by  the  said  settlement  limited  and 
given  to  the  said  James  O' Sullivan,  the  bankrupt,  freed 
and  absolutely,  and  for  ever,  discharged,  of  and  from  all 
right  and  equity  of  redemption  in  respect  thereof. 

James  G" Sullivan,  the  younger,  departed  this  life  in  the 
month  of  August,  1836,  leaving  James  O Sullivan,  the 
Defendant  in  this  cause,  his  eldest  son  and  heir  qua^  in 
tail  of  the  premises  comprised  in  the  settlement  of  the  25th 
of  January,  1808. 

The  estate  and  interest,  which  was  conveyed  to  the 
Plaintiff  by  the  deed  of  assignment  of  the  7th  of  October, 
1818,  being  merely  equitable,  the  legal  estate  therein  re- 
maining in  th?  trustees  of  the  marriage  settlement,  shortly 
after  the  decease  of  James  O' Sullivan,  the  younger,  an 
ejectment  was  brought  in  the  names  of  the  Defendant, 


462  CASES  IN  CHANCERY. 

1843.        James  O'Sullivan,  and  John  Keane^  the  surviving  trustee 

Simpson       of  the  settlement  of  January,  1808,  whereupon  the  Plaintiff 

o'SuLLiYAN.    ^^^^  ^^  present  bill,  in  which,  afier  setting  forth  all  the 

StattfMHt      >°&^^6^8  aforesaid,  he  stated,  that  upon  the  execution  of 

the  deed  of  assignment  of  October,  1818,  he  had  entered 

into  possession  of  the  premises  thereby  assigned,  and  had 

ever  since  continued  in  such  possession,  dealing  with  the 

same  as  his  own  absolute  property,  and  as  freed  and  di8<< 

charged  of  and  from  the  proviso  of  redemption  contained 

in  the  said  deed  of  mortgage  of  the  24  th  of  January,  181 1, 

and  had  from  time  to  time  laid  out  and  expended  large 

sums  of  money  in  keeping  the  houses,  which  were  upon 

the  premises,  in  tenantable  order  and  repair. 

The  bill  charged  that  the  proviso  of  redemption  in  the 
deed  of  mortgage,  and  all  equity  arising  thereunder,  had 
been  barred  and  foreclosed  by  the  proceedings  in  the  mat- 
ter of  the  bankruptcy ;  that  all  right  and  equity  of  re« 
demption,  if  any,  became  vested  in  the  assignee  of  the 
bankrupt,  and  was  by  him  legally  assigned  to  the  Plaintiff 
by  the  deed  of  October,  1818;  and  that  the  Plaintiff  was 
entitled  to  have  any  estate  which  might  be  outstanding  in 
John  Keane^  as  such  surviving  trustee  of  the  said  marriage 
settlement,  conveyed  to  him ;  or,  at  any  rate,  that  he  was 
entitled  to  the  sum  of  1000/.,  with  interest  at  six  per  cent., 
since  the  time  of  the  death  of  the  bankrupt. 

The  bill  prayed,  that  it  might  be  declared  that  the  said 
deed  of  mortgage  was  a  good  and  valid  execution,  by  way 
of  mortgage,  of  the  power  given  by  the  said  marriage  set- 
tlement to  charge  the  several  premises  comprised  therein, 
and  that  such  mortgage  had  been  duly  foreclosed  as  against 
the  said  bankrupt  and  his  assignees ;  and  that  the  several 
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Defendants  might  be  in  like  manner  foreclosed  of  all  equity         *Q^^' 
of  redemption  in  the  premises ;  and  that  the  said  John      Simpsom 
Keane,  as  such  surviving  trustee  as  aforesaid,  might  con-   o'Sullivaw. 
vey  to  the  Plaintiff  the  legal  estate  in  the  said  premises ;      statement. 
or,  in  case  the  Court  should  not  deem  the  Plaintiff  entitled 
to  the  relief  so  prayed,  then  that  the  Plaintiff  might  be 
deemed  entitled  to  the  charge  of  1000/.,  as  assignee  of  the 
said  Quintin  Hamilton,  with  interest  at  six  per  cent,  per  an- 
num, since  the  time  of  the  death  of  the  said  James  OSuUU 
van,  the  younger ;  and  that  the  Plaintiff  might  be  declared 
entitled  to  be  reimbursed  any  sum  expended  by  him  in  the 
valuable  improvement  of  the  said  premises,  with  legal  in- 
terest thereon ;  and  that  for  that  purpose  all  necessary 
accounts  might  be  taken ;  and  for  a  sale  for  the  payment 
of  the  sum,  which  should  be  so  found  due  to  the  Plaintiff; 
and  for  an  injunction  to  restrain  the  Defendants,  James 
OSulUvan  and  John  Keane,  from  proceeding  further  in 
the  ejectment,  and  from  all  other  proceedings  at  law  or 
otherwise. 

The  Defendant,  James  (fSuUivan,  by  his  answer,  sub- 
mitted that  the  deed  of  the  24th  of  January,  1811,  was 
but  a  mortgage  of  the  life  estate  of  the  said  bankrupt,  ac- 
companied by  an  assignment  of  the  sum  of  1000/.,  which 
he  had  power,  under  the  settlement  of  1811,  to  charge 
upon  the  said  premises;  and  that,  according  to  the  true  in- 
tent and  meaning  of  the  settlement,  the  said  sum  was  to 
be  raised  out  of  the  rents  and  profits  of  the  said  premises, 
and  not  otherwise ;  that  the  order  in  bankruptcy  had  been 
fraudulently  obtained,  and  by  a  suppression  of  the  fact, 
that  the  said  Jame%  OSulUvan  was  only  tenant  for  life  ; 
and  that  the  said  Quintin  Hamilton  was  only  entitled  to 
have  the  said  sum  of  1000/.  raised  by  and  out  of  the  rents 
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>^3'  and  profits,  or  by  a  sale  of  the  life  estate.  The  Defendant, 
SiMPsoir  by  his  answer,  admitted  that  the  sale  to  the  Plaintiff  in 
O'SuLLivAH.  the  matter  of  the  bankruptcy,  as  stated  in  the  bill,  bad 
Statement,  taken  place,  but  alleged  that  this  sale  was  made  in  pur- 
suance of  some  arrangement  between  the  said  Plaintiff  and 
the  bankrupt;  and  he  denied  that  the  Plaintiff"  could 
be  considered  as  a  purchaser  thereof,  for  full  and  valuable 
consideration,  inasmuch  as  his  purchase-money  did  not 
exceed  four  and  a  half  years*  purchase  of  the  said  pre- 
mises :  he  submitted  that  the  Plaintiff*ought  to  be  charged 
as  mortgagee  in  possession,  and  that  it  would,  upon  a  fair 
account,  appear,  that  all  the  sums  due  to  the  said  Quintin 
Hamilion,  or  to  the  said  Plaintiff,  on  foot  of  the  said  mort- 
gage debt,  had  been  long  since  paid  off'and  discharged  by 
the  perception  of  the  rents  and  profits  of  the  said  premises : 
he  denied  that  the  said  Plaintiff  was  entitled  to  hold  the 
said  premises  freed  and  discharged  from  the  equity  of  re- 
demption ;  and  submitted  that  such  foreclosure  could  not 
have  been  effected  by  a  summary  order,  in  the  absence  of 
the  parties  entitled  to  the  equity  of  redemption. 

The  cause  was  heard  on  the  1st  of  June,  1838,  when  a 
decree  was  pronounced,  whereby  it  was  referred  to  the 
Master  to  inquire  and  report  what  was  the  annual  value 
of  the  lands,  tenements,  and  hereditaments  comprised  in 
and  conveyed  to  the  Plaintiff,  by  the  deed  of  assignment 
of  the  7th  of  October,  1818,  at  the  time  of  the  sale  thereof; 
and  what  was  the  value  at  such  time  of  the  life  interest  of 
the  bankrupt,  having  regard  to  the  situation  thereof  at 
that  time,  with  respect  to  the  deeds  of  the  25th  of  January, 
1808,  and  the  24th  of  January,  1811. 


From  this  decree  the  Plaintiff*  presented  an  appeal  to 


Statement. 


CASES  IN  CHANCERY.  455 

the  House  of  Lords,  assigning  for  reasons,  that  the  refer-         1843. 
ence  directed  by  the  decree  was  wholly  immaterial  and       simp»oii 
unnecessary  with  regard  to  the  rights  and  interest  of  the    o'Sdllivah. 
said  Plaintiff  and   the  said  Defendants  in  the  matters  in 
question  in  the  suit :  and  that  the  decree  ought  to  have 
declared,  that  the  said  Plaintiff  was  entitled  to  the  sum  of 
1000/.,  with  interest  as  a  charge  upon  the  premises  com- 
prised in  the  said  indenture  of  settlement,  and  should 
have  contained  proper  directions  consequential  upon  such 
declaration. 

On  the  20th  of  July,  1840,  the  cause  was  heard  before 
the  House  of  Lords,  on  which  occasion  their  Lordships 
were  pleased  to  reverse  the  decretal  order  of  the  1st  of 
June,  1838,  and  to  declare  that  the  Plaintiff  became  en- 
titled by  virtue  of  the  assignment  of  the  7th  of  October, 
1818,  to  the  sum  of  1000/.,  under  the  deed  of  the  24th  of 
January,  1811,  in  addition  to  the  life  interest  of  the  bank- 
rupt, James  O'Sullivan,  and  that  with  this  declaration  the 
cause  should  be  remitted  back  to  the  Court  of  Chan- 
cery (a). 

The  cause  accordingly  came  on  to  be  heard  on  the 
Lords*  order,  on  the  26th  of  April,  1841,  when  a  decretal 
order  was  pronounced,  referring  it  to  the  Master  to  take 
an  account  of  what  was  due  to  the  Plaintiff  on  foot  of  the 
said  sum  of  1000/.,  calculating  interest  on  said  principal 
sum  from  the  day  of  the  death  of  the  bankrupt ;  and  also 
ofwhat  would  bedue,  upon  the  supposition  that  interest  was 
not  chargeable  thereon ;  an  account  of  all  incumbrances 
affecting  the  said  premises  prior  to  and  contemporaneous 

(a)  7  Clark  &  F.  550. 
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with,  the  Plaintiff's  charge,  and  their  respective  prioritieii 
was  also  directed,  and  all  further  directions  were  resened 
until  the  return  of  the  report. 

On  the  9th  of  January,  1843,  the  Master  made  his  re- 
port, having  taken  the  several  accounts,  as  directed  by  the 
decree  of  April,  1841,  and  the  cause  now  came  on  to  be 
heard  upon  this  report  (which  was  unezcepted  to),  and 
merits  and  for  further  directions. 


Mr.  Brooke  and  Mr.  Brewster,  on  the  part  of  the  Plain- 
tiff, submitted,  that  he  was  entitled  to  the  sum  ascertained 
by  the  Master's  report  to  be  due,  with  interest,  at  the  rate 
of  six  per  cent.,  and  pressed  for  a  decree  accordingly. 

There  was  no  appearance  on  the  part  of  any  of  the 
Defendants. 


Feb,  7.       The  Lord  Chancellor  : — 

Judgment  I  havc  givcu  this  case  the  more  consideration,  in  con* 
sequence  of  its  having  been  only  argued  on  one  side. 
There  seems  to  have  been  a  great  deal  of  litigation  about 
nothing.  The  estate  was  put  into  settlement  in  1808  by  a 
most  informally  prepared  deed.  By  this  deed,  the  estate 
was  limited  to  the  intended  husband,  James  O'Suttivant 
the  younger,  for  life,  and  then,  subject  to  a  jointure  of 
100/.  for  the  intended  wife,  to  the  use  of  the  heirs  male 
of  the  body  of  the  intended  wife  by  her  intended  hus- 
band, with  remainders  over ;  and  particular  care  was  taken 
that  the  jointure  should  be  paid,  for  in  the  event  of  the 
settled  lands  proving  insufficient,  the  jointure  was  secured 
upon  other  property.    Then  came  the  following  proviso : 
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"  And  it  is  covenanted,  granted,  and  agreed,  by  and  be-         '^**' 

1 

tween  the  said  partiesi  that  the  said  JameSt  the  second      Simpsov 
ioiii  shall  be  at  liberty  to  raise,  by  deed,  mortgage,  or    o'Sullitav. 
by  any  other  writing,  a  sum  of  1000/.,  to  be  applied  to      judgment. 
any  purposes  the  said  James,  the  second  son,  pleases,  in 
case  the  said  marriage  shall  take  effect:  but  the  said 
sum  of  1000/.  is  not  to  be  raised  by  way  of  the  sale  of 
said  lands^  tenements,  or  hereditaments  aforesaid."    Un- 
der this  power,  of  course,  the  1000/.  could  not  be  raised 
by  sale. 

By  a  deed  of  appointment  by  way  of  mortgage,  exe- 
cuted in  1811,  for  the  purpose  of  securing  a  sum  of  1500/. 
to  a  Mr.  Hamillan,  and  in  execution  of  the  power  in  the 
deed  of  1808,  the  said  James  O'Sullivan  did  give,  grant, 
assign,  make  over,  charge,  and  appoint,  by  way  of  mort- 
gage or  otherwise,  pursuant  to  the  said  settlement,  the 
said  sum  of  1000/.  unto  the  said  Quiniin  Hamilton,  his 
executors,  adminitrators,  and  assigns,  with  such  powers 
and  authorities  to  him  and  them  to  raise  and  levy  the 
same  as  was  given  and  granted  unto  the  said  James  O^Sul^ 
livan,  the  younger,  by  the  said  recited  settlement,  or  in 
any  other  way  whatsoever,  and  when  so  raised  and  levied, 
to  pay  the  same  in  and  towards  the  payment  of  the  said 
sum  of  1500/.,  and  such  the  interest  thereof,  costs,  charges, 
and  expenses  aforesaid,  as  should  at  the  time  of  such  rais- 
ing and  levying  thereof  as  aforesaid,  be  then  due,  owing, 
and  payable,  but  subject  to  the  proviso  that  whensoever 
the  sum  of  1500/.  and  such  the  interest  thereof,  costs, 
charges,  and  expenses  aforesaid  should,  by  the  receipt  of 
the  rents  and  profits  of  the  aforesaid  premises,  or  out  of  the 
said  sumt  of  1000/.  thereby  granted,  &c.  It  is  singular  that 
throughout  the  deed  not  one  word  b  said  as  to  interest 
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1843. 
SiMPsoir 

O'SCTLLITAH. 

Judgment, 


upon  the  1000/.,  while  every  where  it  speaks  of  interest 
upon  the  1500/.  with  great  care,  but  without  mentioning 
the  amount  of  such  interest.     The  lands  were  sold  under 
an  order  in   bankruptcy,  and  ultimately,  in  1837,  a  bill 
was  filed  for  the  purpose  of  establishing  the  deed  of  1811 
as  a  good  execution  of  the  power  created  by  the  previous 
deed.    The  decree  made  in  this  Court  was  reversed  upon 
appeal  to  the  House  of  Lords,  and  the  case  was  sent 
back  here. 


I  do  not  understand  why  the  'question  of  interest  was 
not  then  decided,  without  incurring  the  expense  of  a  cal- 
culation, which,  if  the  question  be  decided  one  way,  would 
be  altogether  unnecessary. 

It  is  said  that  the  power  only  extended  to  charge  the 
life  estate,  but  it  is  absurd  to  suppose  that  the  intention 
was  to  give  a  man  the  power  of  charging  merely  bis  own 
life  estate.  This  settlement  clearly  authorized  a  charge 
of  1000/.  upon  the  term,  and,  in  my  opinion,  authorized  the 
creation  of  that  charge,  with  interest,  although  upon  the 
subject  of  interest  the  settlement  is  silent.  In  the  case 
of  LordKilmurry  v.  Geery{a),  it  was  held  that  if  a  man  has 
power  to  charge  land  with  any  sum  not  exceeding  3000/., 
he  may  charge  it  with  3000/.,  and  the  interest  besides. 
This  case  is  stated  more  fully  in  the  second  volume  of 
P.  WiUiams{h).  It  has  been  followed  by  the  decisions  in 
Boycot  V.  Cotton{c\  Hall  v.  Carier{d),  Lewis  v.  Frete{e), 
and  Roe  y.Poffson{f),  which  is,  I  believe,  the  latest  case  on 


(a)  2  Salk.  538. 

(b)  Cited  in  Evelyn  v.  Evelyn, 
2  P.  Wm«.  671. 

(c)  1  Atlc.  552. 


id)  2  Atk.  354. 
(0  2  Ves.  507. 
(/)  2  Madd.  457. 
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the  subject     There  Sir  Thomas  Plumer  said,  ''  where        1^43. 
under  a  settlement  a  power  is  given  to  charge  a  sum  in      Simpson 
gross,  it  implies  a  power  to  give  interest."    The  point   o*Sulmvan. 
does  not  now  admit  of  any  doubt.     Here  the  power  is      juih^t. 
**  to  raise  by  deed,  mortgage,  or  any  other  writing,  a 
sum  of  1000/.''     A  mortgage  necessarily  supposes  the 
security  of  a  principal  sum  with  interest;   the  power, 
therefore,  authorized  the  raising  of  the  sum  with  inte- 
rest ;  and  it  is  clear,  that  whatever  might  be  done  under 
the  settlement  was  accomplished  by  the  deed  of  assign- 
ment.    The  words  of  the  latter  instrument  are,  **  charge 
and  appoint  by  way  of  mortgage :"  it,  therefore,  operated 
as  a  mortgage  of  that  principal  sum,  and  it  is  consequently 
clear  that  it  carried  interest. 

It  is  said  that  this  interest  ought  to  be  calculated  at 
the  rate  of  six  per  cent. ;  but  where  there  is  no  con- 
tract as  to  the  amount  of  interest  to  be  paid,  as  I  have 
decided  on  a  former  occasion(a),  the  rate  of  the  Court 
must  prevail,  viz.  five  per  cent. :  and  as  this  gentleman 
had  a  life  estate,  which  was  subject  to  the  charge  with  the 
inheritance,  he  must  be  considered  to  have  kept  down  the 
interest  during  his  life;  and,  consequently,  interest  can 
only  be  calculated  from  his  decease  at  the  rate  of  five 
per  cent. 

As  to  costs,  my  invariable  rule  is  never  to  touch  the 
costs  of  an  appeal  to  the  House  of  Lords.  The  Lords 
are  the  proper  tribunal  to  dispose  of  their  own  costs.  I 
never  will  give  costs  of  an  appeal  to  the  Lords,  unless  I 
am  directed  by  the  House  to  do  so.     I  do  not  mean  to 

(a}  Leslie  v.  Leslie,  Lloyd  &  G.  temp.  Sugden,  1. 
VOL.  III.  2  I 
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1843.        say,  I  should  always  apply  this  rule  to  family  suits;  I  only 
Simpson      ^^^^^^  ^o  suits  between  adverse  parties. 


0. 
O'SULLIVAN. 


Decree.  Declare  the  sum  of  lOOO/,  in  the  pleadings  mentioned, 

with  interest,  is  well  charged  upon  the  premises  in  the 
pleadings  mentioned  by  the  indenture  bearing  date  the 
24th  of  January,  1811,  and  that  the  rate  of  interest  is  to 
be  at  five  per  cent,  per  annum :  and  declare  that  such 
interest,  during  the  life  of  the  said  James  O'SuUioan^  is  to 
be  deemed  paid  to  the  said  Plaintiff  by  receipt  of  the 
rents :  and  declare  that  this  Court  adopts  the  calculation  of 
the  interest  as  in  the  said  report,  by  which  the  Master  has 
calculated  the  interest  at  five  per  cent,  per  annum :  and 
let  the  Plaintiff  have  his  costs  of  this  suit,  to  be  added  to 
his  debt,  but  not  the  costs  of  the  appeal  to  the  House  of 
Lords :  and  let  the  Master  carry  on  the  account  upon  the 
same  principle,  upon  which  the  former  account  has  been 
already  taken.  Refer  it  to  the  Master  in  this  cause  to 
appoint  a  fit  and  proper  person  to  be  receiver  of  the  rents 
and  profits  of  the  said  premises  in  the  pleadings  men- 
tioned; and  let  such  receiver  pay  the  surplus  rents  to 
the  Plaintiff  in  discharge  of  the  sum  remaining  due  to 
him,  and  costs,  from  time  to  time,  until  further  order : 
and  let  all  parties  be  at  liberty  to  apply  as  they  may  be 
advised  :  and  let  the  Master  be  at  liberty  to  make  a  sepa- 
rate report  as  to  the  said  receiver. 

Reg.  Lib.  87,  fol.  199,  1843. 


\ 
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BARTON  V.  HASSARD.  ^^ 

JxICHARD  HASSARD,  the  testator  in  this  case,  by  An  executor 
his  will,  dated  the  26th  of  January,  1813,  bequeathed  legates  fo7the 
legacies  to  Sarah  Hassard,  Frances  Hazard,  Jane  Fiddes,  ^^eTr  i^wfes, 
Mary  Jane  Nixon,  and  several  other  persons,  and  ap-  JJ^^^rdin*" 
pointed   George  Hassard,  Jason  Hassard,  and  William  ^gnedtoa 

^  trustee  for  him, 

Hassard,  his  executors.  incomideratioa 

of  sums  of 
money  less  in 

George  Hassard  alone  proved  the  will,  and  acted  under  the  legacies. 
its  trusts;  and  on  the  19th  of  December,  1815,  the  pre-  that  the  trans- 
sent  suit  was  instituted  for  the  administration  of  the  ^t  be  sulked 
testator's  estate.  '^'  **>®  *^"»«^* 

of  Ihe  execu- 
tor:—^eW, 
that  the  deed 

After  the  filing  of  the  bill,  George  Hassard  alleged  that  of  assignment 

did  not  operate 

the  assets  would  not  be  sufficient  to  satisfy  the  debts  and  as  a  release  of 

1  .  n    1  11  <•   t  •  ^be  estate,  and 

legacies  of  the  testator  ;  and  by  means  of  this  represen-  could  not  be 
tation  induced  the  legatees  above-named  to  compound  ^aiQg^  uie 
with  him  for  their  legacies.    Accordingly,  by  indenture  j!^^**^^**? 
dated  the  29th  of  November,  1820,  the  said  named  lega-  *!>«  benefit  of 

'  ^       their  co-lega- 

tees assigned  their  respective  legacies  to  a  person  named  tees. 

George   Williams,  as  the  trustee  of  George  Hassard. 

These  assignments  were  made  in  consideration  of  sums 

considerably  less  in  amount  than  the  legacies^  to  which 

the  several  assignors  were  entitled. 

The  Master,  by  his  report,  after  stating  the  foregoing 
facts,  found  that  the  executor,  George  Hassard^  had  not 
any  power  enabling  him  to  enter  into  the  contract  con- 
tained in  the  deed  of  1820,  for  his  own  benefit,  and  sub- 
mitted as  a  special  point  for  the  consideration  of  the 
Court,  whether  the  said  legatees  were  bound  by  their 
2i2 
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contracts  so  as  to  be  entitled,  upon  foot  of  their  legacies, 
merely  to  the  suras,  which  they  had  agreed  with  the  exe- 
cutor to  take  in  satisfaction  of  their  legacies,  or  whether 
they  were  to  be  considered  entitled  to  the  full  amount  of 
their  bequests. 


The  Solicitor-Generalf  Mr.  Moftahan,  and  Mr.  J.  «7.  ilfiir- 

phy^  for  legatees  not  parties  to  the  deed  of  1820,  contended 
that  the  estate  of  the  testator  was  entitled  to  the  benefit  of 
the  contract  of  1820,  and  that  the  deed  operated  as  a  re- 
lease of  the  estate.    Ex  parte  James{a)  was  referred  to. 


Mr.  Serjeant  KeaUnge  and  Mr.  James  Houre  for  the 
legatees  who  had  assigned  their  legacies. 

Mr.  Moore,  for  the  executor,  George  Hassardy  admitted 
that  the  purchase  could  tkot  be  sustained. 


Judgment.        ThE  LoRD  CHANCELLOR: — 

This  case  comes  before  the  Court  in  a  very  irregular 
manner ;  and  I  shall  take  some  steps  to  put  an  end  to 
this  inconvenient  practice  of  reporting  special  points. 

It  appears  that  some  twenty-three  years  ago  George 
Ilassardy  the  executor,  represented  the  testator's  assets 
as  an  insufficient  fund  to  meet  the  full  amount  of  the  debts 
and  legacies ;  and  that  some  of  the  legatees  sold  to  him 
their  legacies  for  sums  considerably  less  in  amount.  The 
deed,  by  which  the  transaction  was  carried  into  effect  was 
not  a  release  of  the  estate,  but  a  direct  and  formal  assign- 


(a)  8  Ves.  337. 
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ment  of  the  legacies  in  trust  for  the  purchaser.  The  Mas- 
ter has  rightly  considered,  that  the  executor  could  not  sus- 
tain this  purchase,  which  was  clearly  made  by  him  in  his 
fiduciary  character ;  but  persons,  who  were  legatees,  stand- 
ing in  the  same  interest  with  the  legatees  who  sold  their 
legacies,  desire  to  have  the  benefit  of  the  executor's  pur- 
chase, and  insist  that  they  are  entitled  to  treat  the  assign- 
ment as  if  it  had  been  a  release ;  and  the  question  now  is, 
are  they  so  entitled  ? 


1843. 

"- r— 

Babtoit 

r. 
Hassabd. 

Judgment, 


As  to  the  case  of  ex  parte  Jamesia)^  which  was  referred 
to,  the  contest  there  was  between  the  general  creditors 
and  the  solicitor^  who  had  made  the  purchase,  and  it 
stands  upon  grounds  distinct  from  this  case.  If  a  man, 
who,  like  this  executor,  is  invested  with  a  fiduciary  cha- 
racter, buys  up  an  adverse  claim,  he  at  once  becomes,  in 
respect  of  that  purchase,  a  trustee  for  the  parties  in  whose 
behalf  he  is  clothed  with  that  character.  But  this  exe- 
cutor's fiduciary  character  extended  to  all  the  legatees. 
Must  I  then  not  remit  the  legatees,  who  joined  in  the 
deed  of  assignment,  to  their  former  position  ?  This  Court 
cannot  give  eflTect  to  this  deed  against  those  legatees  who 
assigned  for  the  benefit  of  their  co-legatees.  There  is  no 
principle,  upon  which  these  co-legatees,  who  were  no  par- 
ties to  that  instrument,  can  insist  on  its  being  upheld  for 
their  advantage.  The  benefit  of  the  purchase  must  be- 
long to  the  persons  who  assigned,  subject  to  the  payment 
of  the  principal  and  interest  paid  by  the  executor.  It  is 
not  like  the  purchase  of  an  outstanding  incumbrance  at 
less  than  its  value,  which  would  enure  to  the  benefit  of 
the  estate. 


(fl)  8  Ve«.  337. 
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1843.  BURT  V.  BERNARD. 


Id  1828  a  jndg-  1  HIS  was  an  appeal  from  an  order  of  the  17th  of  January, 

ment  was  ob« 

tained  against  a  1842,  pronounced  by  His  Honor,  the  late  Master  of  the 

trader*  upon  a      n    n 
bond,  and  war-   KoJls. 
rant  of  attorney 
collateral.   On 

the  3rd  of  It  appeared  that  in  the  year  1828  Burt  (the  Appellant) 

March,  1841, 

the  judgment     obtained  a  judgment  for  the  sum  of  1 156/.  lis.  lOd.  against 

creditor  haTing 

presented  a       A.  B.  Bernard^  who  was  then  a  trader,  upon  foot  of  a 

petition  for 

the  appoint-  bond,  with  warrant  of  attorney  for  confessing  judgment. 
ceiyer,  under  On  the  3rd  of  March,  1841,  iBtfr/ presented  his  petition 
&  6  WiiL  iv.  under  the  Statute  5  &  6  Will.  IV.  c.  55,  and  obtained  a 
a  condi^i*^^**  Conditional  order  for  the  appointment  of  a  receiver.  This 
order  for  the     order  was  made  absolute  upon  the  23rd  of  April  following, 

purpose,  which  *  m.  <^ 

was  subse-        and  a  receiver  was  accordingly  appointed.    On  the  17th 

quently  made 

ahfloiute  on  the  of  March,  184 1,  BetTiard  committed  an  act  of  bankruptcy, 

23rd  of  April.  ,  ,       ,^  ,       r*,         .        t 

On  the  17th  and  on  the  17  th  of  May,  m  the  same  year,  a  commission 
thes^Vyaalr,  of  bankruptcy  issued  against  him,  under  which  he  was 
muled'^an^t""  ^uly  found  and  declared  a  bankrupt. 

of  bankruptcy, 
and  on  the  17th 

of  May  a  com-       In  this  State  of  circumstauccs  the  assignee  of  the  bank- 
mission  issued,  ,  .  -i.f  1  1   TV 
under  which  he  rupt  apphed  to  have  the  receiver  discharged,  and  His 

runkrnpt*^""    Houor  granted  the  motion.    From  this  order  the  present 

by^the'assignee  *PP^^'  ^as  brought  on  the  part  of  the  judgment  creditor. 

for  the  dis- 
charge of  the 

receiyer:—  The  argument  at  the  Rolls,  and  the  judgment  of  His 

peal,  confirm.    Houor,  are  reported  by  Messrs.  Flanagan  and  Kelly  {a). 

ing  the  order 
at  the  Rolls, 

that  it  was  the      Mr.  Serjeant  Warreny   Mr.  Collins^    and   Mr.  A.  J. 

absolute  and 

not  the  condi-    Maley^  for  the  Appellant. 

tional  order 

that  attached 

the  rents ;  and  that,  consequently,  as  the  judgment  creditor  was  not  in  the  position  of  a 

creditor  haying  **  an  execution  executed,"  that  the  receiver  should  be  discharged. 

(o)  Flan.  &  K.  414. 
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TiheSolicitar^General  and  Mr.  Herrick  for  the  assignee. 

The  arguments  on  the  appeal  were  the  same  as  those 
urged  in  the  Court  below.     The  cases  referred  to  were      , 

Argumeni. 

Barry  v.W$lkifUon{a),  Coleman  y.Mason(Jb)j  Baker  v.iV* 
iigrue{c\  Lord  SUgo  v.  0'MaUey{d). 


The  Lord  Chancellor  : — 

This  is  a  quesUon  of  considerable  importance,  and  I 
shall  not  dispose  of  it  at  present.  There  are  high  au- 
thorities on  each  side ;  but  the  difficulty  which  I  entertain 
is,  whether  either  of  the  decisions  be  correct.  The 
Liegislature  did  not  contemplate  the  manner  in  which  the 
Courts  have  dealt  with  the  directions  of  the  Act(e) :  it 
evidently  had  in  view  the  making  of  only  one  order ;  there- 
fore, it  speaks  of  **  the  order,"  as  if  one  order  was  to 
execute  its  purposes.  As  the  framers  of  the  Act  con- 
templated one  order  being  made,  they  accordingly  pro- 
vided, that  it  should  contain  a  direction  to  the  tenants  to 
pay  their  rents  to  the  receiver  :  therefore,  in  carrying  out 
the  provisions  of  the  Act,  the  Court  must  either  make  an 
order  in  chamber  ex  parte,  according  to  the  present  prac- 
tice, in  which  case  the  order  must  necessarily  be  condi- 
tional :  or  there  must  be  a  formal  hearing  upon  the 
petition  (which  would  be  attended  with  much  expense), 
and,  in  that  case,  there  would  be  a  regular  order  pro- 
nounced, and  that  order  would  probably  not  contain  a 
direction  to  the  tenants  to  pay  their  rents  to  the  receiver: 


Judgment, 


(a)  3  It.  Eq.  R.  121. 
ip)  4  Ir.  Eq.  R.  421. 
(c)  2  Ir.  Eq.  R.  144. 


(rf;   Flan.  &K.  300;  3  Ir.  Eq. 
R.  527. 

(e)  5&6WU1.  IV.  c.  55. 
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Judprnent, 


for  as  it  should  go  to  the  Master  to  approve  of  the  person 
to  be  appointed  receiver,  to  measure  the  security,  and  ascer- 
tain what  were  the  lands  over  which  the  receiver  was  to 
extend, — in  other  words,  to  carry  out  the  consequential 
directions,  even  in  that  case  there  would  be  a  different 
direction  in  the  order  made  in  the  first  instance,  from 
that  which  the  Act  of  Parliament  contemplated :  there- 
fore, even  if  there  had  been  a  regular  hearing  upon  each 
petition,  a  second  order  would  still  be  necessary.     How- 
ever, if  there  were  a  hearing,  the  order  might  be  absolute 
in  the  first  instance ;  but  as  this  jurisdiction  is  exercised 
in  chamber,  the  iBrst  order  is  necessarily  an  order  nisi. 


Now  this  is  an  order,  calling  upon  the  party  to  come  in 
and  shew  cause,  why  it  should  not  be  made  absolute,  and 
if  no  cause  is  shewn,  or  if  the  cause  is  disallowed,  in  the 
former  case  a  side-bar  rule  is  entered,  and  in  the  latter,  an 
order  is  made  in  Court,  directing  a  reference  to  the  Master 
to  approve  of  a  proper  person  to  be  appointed  receiver, 
and  to  select  a  competent  part  of  the  lands  in  the  petition 
mentioned  for  the  purpose.  The  Master  executes  the  di- 
rections of  the  reference,  and  selects  the  particular  deno- 
minations, over  which  the  receiver  is  to  go,  and  then  the 
matter  comes  back  again  to  the  Court,  when  the  third 
order  is  pronounced  by  a  side-bar  rule,  by  which  the 
Court  directs  the  tenants  to  pay  their  rents  to  the  receiver ; 
and  then,  for  the  first  time,  is  there  an  order  made,  answer- 
ing the  terms  of  the  Act  of  Parliament ;  for  this  is  the  only 
order  that  contains  a  direction  to  the  tenants  to  pay  their 
rents  to  the  receiver ;  and  this  is  what  the  Legislature  re- 
ferred to  in  the  thirty-third  section,  where  the  order  is  spo- 
ken of.     If,  therefore,  there  be  no  relation  back  to  the 
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conditional  order,  it  appears  to  me^  that  the  order>  which 
the  Act  of  Parliament  meaiit^  was  the  third  order. 

In  the  conflicting  decisions  upon  the  questioni  one  Court 
held  that  the  conditional  order  attached  the  rents  and 
bound  the  property,  and  the  other,  that  it  was  the  absolute 
order  that  did  so ;  and  obserrations  were  made  as  to  the 
consequences  of  adopting  either ;  but,  in  fact,  the  Act  of 
Parliament  did  not  contemplate  more  than  one  order  being 
necessary  to  carry  out  its  provisions,  and  such  an  order 
could  only  have  been  made  by  giving  notice  to  the  party 
sought  to  be  affected  by  the  order,  and  requiring  him  to 
appear  in  Court.  The  Act  treats  the  order  which  is  to 
bind  the  property  as  an  execution  executed,  and  the  in- 
tention of  the  Legislature  obviously  was  to  save  expense ; 
that  if  a  party  was  entitled  to  issue  an  elegit^  he  should  not 
be  forced  to  bring  his  ejectment,  and  obtain  an  inquisition : 
but  nothing  beyond  this  was  intended. 


1843. 


BUBT 

Bbrnabd. 
Judgment, 


Formerly,  if  the  creditor  issued  an  elegit^  he  could  not 
have  known  what  lands  were  bound  by  his  judgment,  until 
he  had  obtained  an  inquisition ;  whereas  now,  by  the  re- 
ference to  the  Master,  the  particular  denominations  of 
the  lands,  out  of  which  his  debt  is  to  be  paid,  are  ascer- 
tmned.  The  Act  meant  to  substitute  something  for  the 
ele^  and  the  inquisition ;  something  in  lieu  of  the  pro- 
ceeding at  law.  Is  it  not  probable,  therefore,  that  it  in- 
tended what  was  closest  in  analogy  with  the  proceeding 
at  law?  and  is  not  the  appointment  of  the  receiver  by  the 
Master  the  act  nearest  and  most  closely  analogous  to  the 
ejectment  and  inquisition  ?  Again,  the  conditional  order 
is  one,  that  may  never  be  proceeded  on.  It  is  the  mere 
act  of  the  parties,  and  it  is  perfectly  optional  with  them. 
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>^^-        whether  or  not  they  will  ever  make-  it  eflfectoal;  wbereu 
BuBT        the  absolute  order  involFes  the  necessity  of  proceedings 
Bebnabd.     heing  taken  upon  it;  it  is  hinding  upon  the  parties;  it  is 
an  act  done; 


Jtidgmet^. 


My  present  impression,  therefore,  is,  that  the  condidonal 
order  is  not  the  order  which  carries  out  the  purposes  of 
the  Act,  and,  therefore,  is  not  the  order  which  binds  tht 
rents.  But  I  do  not  mean  to  dispose  of  the  case  at  present 
It  may  not  be  necessary  to  decide  in  this  case  between  the 
absolute  order  and  the  third  order,  in  consequence  of  the 
act  of  bankruptcy  having  been  committed  before  the 
conditional  order  was  made  absolute. 


Feb,  IS.      The  Lord  Chancellor  : — 

The  point  in  this  case  is  of  very  great  importance.  It 
is,  whether  the  conditional  order,  or  the  absolute  order  for 
the  appointment  of  a  receiver,  is  to  be  considered  the  or- 
der, which  binds  the  property.  It  appears  that  the  con- 
ditional order  was  made  on  the  3rd  of  March,  1841 ;  the 
act  of  bankruptcy  was  committed  on  the*  17th  of  March ; 
then  came  the  absolute  order  on  the  23rd  of  April ;  and 
lastly,  the  commission  of  bankruptcy  issued  on  the  i7th 
of  May,  which  does  not  affect  the  right  of  the  judgment 
creditor,  if  the  conditional  order  be  the  order  which  binds 
the  property.  I  have  to  decide  between  great  and  con- 
flicting authorities.  The  late  Master  of  the  Rolls  decided 
that  the  second,  or  absolute  order,'  was  the  order  which 
binds  the  property.    The  Court  of  £xcbequer(a}  deter- 

(a)  Barry  v.  Wilkinson,  3  Ir.  £q.  R.  121. 
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mined  that  the  first,  or  conditional  order^  was  the  order 
which  is  binding  under  the  Act  of  Parliament.  Each 
Court  has,  on  subsequent  consideration,  supported  its 
prior  decision.  It  is  not,  therefore,  to  be  expected  that  j^^dgmeni. 
there  should  be  at  present  any  agifeement  of  opinion  be- 
tween the  two  Courts,  otherwise  I  should  be  very  much 
disposed  to  ask  for  the  assistance  of  the  Master  of  (he 
Rolls,  and  two  of  the  Judges  of  the  Court  of  Exchequer, 
in  order  to  induce  the  two  Courts  to  ag^ee  on  this  point  if 
possible ;  but  as  the  matter  stands  at  present,  feeling,  as 
I  do,  equal  respect  and  deference  for  both,  I  must  decide 
after  a  careful  consideration  of  the  Statute. 

The  matter  depends  wholly  on  the  Act  of  Parliadient, 
for  the  authority  of  the  Court  to  appoint  a  receiver  rests 
altogether  on  it.  It  has  no  power,  of  its  own  jurisdi(;tion, 
to  make  such  an  order.  The  Act  of  Parliament  givds  the 
power  to  appoint  a  receiver,  where  an  elegit  might  have 
issued.  In  order  to  obtain  a  receiver  under  the  Act;  the 
party  must  be  in  a  capacity  to  sue  out  an  ele^.  There- 
fore, if  necessary,  the  judgment  must  be  revived,  Itnd  in 
all  cases  the  Court  will  require  affidavits  to  shew  that  a 
case  is  made,  which  will  enable  the  Court  to  act  in  some 
measure  ex  parte,  as  it  does  under  this  Statute.  The  in- 
tention of  the  Legislature  was,  that  where  an  elegit  could 
be  issued,  no  further  expense  should  be  incurred,  no  eject-  ^ 

ment,  no  inquisition,  but  that  the  party  shduld  at  once 
have  a  short  remedy  in  a  Court  of  Equity  by  the  appoint- 
ment of  a  receiver.  Now  I  think,  looking  at  this  intention 
of  the  Legislature,  that  there  ought  to  be  some  act  in  this 
Court,  equivalent  to  what  formerly  took  place  at  law.  The 
Legislature  intended  that  there  should  be,  if  I  may  use 
the  term,  an  equitable  execution  executed,  in  lieu  of  the 
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1843.        legal  inquisition^  &c.|  which  would  have  taken  place  at 


Burt 

o. 

Berkabd. 


law. 


Ju^ent.  ^^®  material  clauses  of  the  Statute  are  the  thirty-first, 
thirty-second,  thirty-third^  and  thirty-seventh.  The  thirty- 
first  section  enacts^  ''that  after  the  commencement  of  thii 
Act,  no  grant  in  custodiam  for  recovery  of  any  debt  or 
demand,  shall  be  made,  save  in  trust  for  His  Majesty^  and 
for  a  debt  due  to  the  Crown ;  and  it  shall  be  lawful  for 
any  person  entitled  to  sue  out,  or  who  has  already  sued 
out,  a  writ  of  elegit  upon  any  judgment  recovered  in  any 
of  His  Majesty's  Courts  at  Dublin,  or  to  issue,  or  who  has 
issued,  execution  in  any  suit  or  proceeding  on  any  recog- 
nizance there,  to  apply  by  petition  to  the  Court  of  Chan- 
cery, or  to  the  Court  of  Exchequer  at  the  equity  side 
thereof,  for  an  order  that  a  receiver  may  be  appointed  of 
the  rents  and  profits  of  the  entire,  and  not  of  a  moiety 
only,  of  all  lands,  tenements,  or  hereditaments,  which  he 
would  be  entitled  to  have  extended  or  appraised  under  a 
writ  of  elegit f  or  extended,  seized,  or  taken  under  a  writ 
of  levarifaciaSf  or  other  proceeding  on  such  recognizance ; 
or  to  have  a  receiver  thereof  appointed  by  that  Court  ex- 
tended to  that  matter ;  and  it  shall  be  lawful  for  the  Court 
to  appoint  and  extend  a  receiver  accordingly  over  the 
whole  thereof,  or  over  so  much  thereof  as  shall  appear  to 
be  sufficient  for  the  purpose  of  paying  the  sum  due  on 
such  judgment  or  recognizance.*'  Then  come  these  ma- 
terial words :  ''  And  every  such  petition  shall  state  the 
judgment  or  recognizance,  and  the  sum  due  thereon,  and 
shall  be  verified  by  the  affidavit  of  the  person  interested, 
or  such  other  affidavit  as  the  Court  shall  direct,  stating 
the  sum  due  for  principal,  interest,  and  costs,  over  and 
above  all  just  and  fair  allowances  ;  and  it  shall  be  lawful 
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for  the  said  Court  to  require  proof  by  the  affidavit  of  the 
party  applying  for  such  order,  or  by  such  other  affidavit, 
or  affidavits,  or  evidence,  as  it  shall  require  of  the  parti- 
culars and  annual  rental,  or  value  of  the  laftds,  over  which 
such  receiver  shall  be  sought."  Under  this  section  then 
the  Court  has  power  to  make  an  order,  appointing  a  re- 
ceiver over  the  whole  of  the  lands  of  the  debtor,  the  facts 
required  by  the  Act  having  been  established  by  certain 
evidence ;  and  it  is  clear  that  the  Act  contemplated  but  a 
single  order.  Passing  over  the  thirty-second  section,  I 
will  now  go  to  the  thirty-third,  and  let  us  see  what  are  the 
requisites  of  this  order.  That  section  directs,  *^  that  in 
every  order  made  for  the  appointment  of  a  receiver  as 
aforesaid,  the  tenants  shall  be  required  to  pay  him  all 
rents  due,  or  which  shall  become  due  by  them,  for  or  in 
respect  of  the  lands  mentioned  in  such  order ;  and  every 
such  order  shall  require  the  receiver  to  enter  into  security, 
by  himself  and  two  securities,  to  such  amount  as  shall  be 
therein  specified,  and  such  further  security  as  the  Court 
shall  from  time  to  time  direct  for  the  due  performance  of 
bis  duties,"  &c.  So  that  every  order  for  the  appointment 
of  a  receiver  must  contain  these  two  requisites,  a  direction 
to  the  tenants  to  pay  their  rents  to  the  receiver,  and  a 
specification  of  the  amount,  for  which  the  receiver  and  his 
sureties  shall  enter  into  the  recognizance.  This  shews 
clearly,  that  the  Legislature  contemplated  that  the  whole 
was  to  be  done  by  an  order,  and  that  that  order,  to  be 
valid  under  the  Act  of  Parliament,  must  contain  these 
particulars.  The  Court  is  enabled  by  a  particular  order 
to  issue,  what  I  may  call,  an  equitable  execution.  The 
Act  of  Parliament  requires  every  order  to  contain  a  direc- 
tion to  the  tenants  for  payment  of  the  rent  to  the  receiver, 
and  on  the  other  hand  binds  the  receiver  to  enter  into  the 
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recognizance;  and  then  it  contains  a  direction  that  the  te- 
nants shall  not  be  served  with  the  order,  until  the  receif  er 
haS'  bound  himself  properly  by  the  recogniaance*    It  is  my 
opiniouy  therefore,  that  the  Legislature  contemplated  but 
one  order,  and  a  perfect  one,  in  which  all  the  matters  made 
requisite  by  the  Act  of  Parliament  were  to  be  oontuned, 
and  therefore,  unless  the  Act  be  considered  as  merdy  di- 
rectory in  this  respect,  I  do  not  see  how  this  Court,  exer« 
ci^g  a  jurisdiction  distinct  from  the  original  jurisdiction, 
and  derived  only  from  the  Act,  can  itiue  a  binding  order, 
unless  it  complies  with  all  the  requisites  of  the  Act. 


The  thirty-second  section  is  very  important  on  this  ques- 
tion; for  it  enables  the  Court  to  make  an  order,  giving  the 
personal  representative,  or  assignee  of  the  first  petitioning 
creditor,  the  benefit  of  the  proceedings,  and  the  Court  is 
authorized  to  make  such  an  order,  unless  good  cause  is 
shewn  to  the  contrary  within  some  time  to  be  specified  in 
such  order*  So  that  in  making  the  appointment  of  a  re- 
ceiver, the  Court  is  required,  by  the  Act  of  Parliament,  to 
make  an  order,  which  shall  operate  at^once :  and  in  another 
stage  of  the  proceedings  the  Statute  expressly  directs  the 
Court  to  issue  a  conditional  order,  and  to  make  it  absolute, 
or  discharge  it,  upon  hearing  the  parties.  The  Legislature, 
therefore,  very  well  worked  out  its  own  purpose.  Where 
an  absolute  order  is  required,  it  is  made  final  and  conclu- 
sive. Where  a  conditional  order  is  required,  the  Act  of 
Parliament  expressly  provides  for  that  conditional  order 
beii^  made  absolute. 


Now  the  question,  which  I  have  particularly  to  decide, 
depends  on  the  thirty-seventh  section.  That  section  enacts, 
'*  that  in  determining  the  priority  of  the  demands  of  ere- 
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ditors,  the  Court,  in  which  any  question  respecting  such  1649. 
priority  shall  arise,  shall  not  give  to  the  demand  of  any 
creditor  priority  over  the  demand  of  another,  in  conse- 
quence of  his  having  obtained  an  inquisition  on  an  out-  /„Z^. 
lawry,  or  other  proceeding  taken  by  him,  but  shall  deter- 
mine such  priority,  as  if  no  such  inquisition  was  had ;  and 
every  creditor,  who  shall  obtain  anorder  for  the  appointment 
of  a  receiver  under  the  provisions  of  this  Act,  shall  be  con- 
sidered as  a  creditor,  who  has  issued  and  executed  an  ex- 
ecution on  his  judgment  or  recognizance  from  the  date  of 
such  order,  and  so  as  not  to  be  aflfected  by  the  bankruptcy 
of  his  debtor,  further  or  otherwise  than  he  would  be,  if  his 
debtor  became  bankrupt  after  execution  executed."  This 
clause  puts  the  order  of  this  Court  for  the  appointment  of 
a  receiver  upon  the  footing  of  an  execution  executed. 
Must  I  not,  therefore,  see  that  this  order,  coming  as  it 
does  in  lieu  of  an  execution,  and  giving  the  same  benefit, 
without  the  same  expensive  process,  complies  as  nearly  as 
may  be  with  the  requisites  of  the  Act  of  Parliament,  and 
binds  the  property,  by  analogy,  to  the  proceedings  at  law  ? 
The  whole  clause  strongly  impresses  my  mind  with  the 
conviction,  that  the  Legislature  were  looking  to  something, 
which,  without  incurring  the  same  expense,  would  be  in 
substance  tantamount  to  that  remedy,  which  could  only 
have  been  obtained  at  law  by  a  more  circuitous  process.  I 
think  that  nothing  can  supply  that  but  the  actual  order 
for  the  appointment  of  a  receiver,  and  the  order,  which 
makes  that  appointment,  is  the  order  which  complies  with 
all  the  terms  of  the  Act  of  Parliament. 

Before  I  observe  upon  the  mode  in  which  the  provisions 
of  the  Act  are  executed  by  the  Court,  I  will  refer  to  the 
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Statute  of  Victoria(a),  to  shew  how  the  Legislature  by 
that  enactment  carried  out  the  same  object.  The  same 
power  is  given  to  the  Court  for  the  appointment  of  a  re- 
ceiver in  a  summary  way,  as  existed  under  the  prior  Act ; 
and  then  after  having  made  judgments  a  charge  upon  stock, 
&c.,  comes  the  provision  in  the  twenty-fourth  section, 
enabling  the  Court  to  make  an  order  ex  parte  to  prevent 
the  transfer  of  such  property,  until  the  order  shall  have 
been  made  absolute  ;  and  then  a  direction,  that  the  party, 
against  whom  such  a  conditional  order  shall  have  he&k 
made,  is  not  in  the  meantime  to  have  the  power  of  dealing 
with  or  transferring  the  property  sought  to  be  affected  by 
the  order ;  and  then  the  Court  is  to  make  the  order  abso* 
lute,  or  discharge  it,  as  it  may  think  right.  So  that  where 
the  Legislature  meant  that  the  order  should  be  absolute, 
they  have  given  full  expression  to  their  intention,  and 
where  they  meant  that  the  order  should  be  conditional, 
they  have  so  expressed  it,  and  have  prevented  the  person, 
against  whom  such  an  order  has  been  pronounced,  firom 
disposing  of  the  property  in  the  meantime,  and  have  ena- 
bled the  Court  either  to  discharge  the  order,  or  make  it 
absolute.  Neither  Act  of  Parliament  has  left  the  Court 
the  power  or  discretion  to  make  either  a  conditional  or  an 
absolute  order,  in  the  sense  in  which  the  words  are  gene- 
rally used ;  but  each  has  pointed  out  when  a  conditional 
order,. and  when  an  absolute  order,  is  to  be  made. 


In  carrying  out  the  provisions  of  the  first  Act,  this 
Court,  finding  that  it  directed  certain  requisites,  felt  that 
justice  demanded  that  the  party,  against  whom  the  re- 
ceiver was  to  be  appointed,  should  have  an  opportunity  of 


(a)  3  &  4  Vict.  c.  105. 
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being  heard,  and  that  the  case  should  not  be  decided  in 
his  absence.  The  way  which  the  Court  adopted  was  this, 
first,  to  issue  what  is  called  a  conditional  order,  which 
states  that  a  petition  has  been  presented  to  the  Chancel- 
lor, verified  by  an  affidavit,  and  which  directs  the  Master 
to  appoint  a  receiver  over  the  lands,  or  a  competent  part 
thereof,  unless  in  ten  days  cause  be  shewn  to  the  con- 
trary. If  cause  be  not  shewn,  an  order  is  made  directing 
a  reference  to  the  Master  to  appoint  a  receiver,  and  to 
state  the  sum  for  which  the  receiver  is  to  enter  into  the 
recognizance,  and  to  select  the  lands  over  which  the 
receiver  is  to  be  appointed.  This  is  the  absolute  order, 
although  it  does  not  comply  with  the  terms  of  the  Act  of 
Parliament,  for  it  neither  contirins  the  direction  to  the 
tenants  to  pay  the  receiver,  nor  does  it  specify  the  sum 
for  which  the  receiver  is  to  enter  into  the  recognizance, 
which  the  Act  of  Parliament  expressly  requires  that  it 
should.  Although  it  does  not  comply  with  the  requisites 
of  the  Act  of  Parliament,  it  is  an  absolute  order.  Then 
the  Master  makes  his  report,  and  a  side  bar  rule  when 
made  in  Term  (I  understand  so  too,  even  when  made  out 
of  Term,  though  it  should  certainly,  in  the  latter  case,  be 
made  on  petition),  is  obtained,  confirming  the  Master's 
report,  and  appointing  the  receiver  over  the  particular 
lands  specified,  and  directing  the  tenants  to  pay,  and 
specifying  the  sum,  for  which  the  receiver  is  to  enter  into 
the  recognizance;  and  that,  undoubtedly,  is  the  order 
which,  for  the  first  time,  complies  with  the  requisites  of 
the  Act  of  Parliament.  It  was  contended  before  me  that 
the  order  which  is  binding  under  the  Act  of  Parliament 
is  the  conditional  order;  but  nobody  attempted  to  con- 
tend that  it  bound  the  property,  unless  it  was  followed 
up  by  another  order :  therefore,  it  is  not  an  order  which, 
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of  itself^  binds  the  property ;  it  is  not  an  execution  exe- 
cuted. You  musty  at  all  events,  wait  to  see  whether  the 
parties  ever  intend  to  come  in  to  make  it  absolute.  It 
depends  upon  them,  and  not  on  the  Court,  whether  it 
ever  is  to  be  an  execution  executed.  It  is  admitted  on  all 
hands  that  the  Court  must  wait  for  some  time  before  the 
conditional  order  can  be  considered  an  execution  exe- 
cuted. What  time  is  the  Court  to  wait^ — six  days,  six 
months,  or  six  years  ?  It  is  said  that  the  Court  will  pre- 
vent any  abuse  of  the  order,  and,  no  doubt,  it  will ;  but  I 
want  to  know,  when  does  the  order  come  into  operation  t 
Does  it  not  depend  wholly  on  a  third  person,  whether  it 
ever  does  so  or  not?  It  is  clear,  therefore,  that  the  mere 
issuing  of  this  order  is  not,  and  cannot  be  considered  a 
compliance  with  the  Act  of  Parliament* 


How  then  is  it  to  be  made  good  by  relation  ?  What 
has  relation  to  do  with  the  matter  ?  The  conditional  order 
is  issued  for  the  purpose  of  bringing  the  machinery  of 
the  Act  of  Parliament  into  operation  in  the  case.  The 
first  order  is  pronounced  that  the  parties  may  have  no- 
tice, that,  unless  cause  be  shewn  within  ten  days,  the  order 
for  the  receiver  will  be  made.  This  is  merely  to  carry 
the  intention  of  the  Legislature  into  effect,  and  to  do  jus- 
tice between  the  parties.  Suppose,  instead  of  the  issuing 
a  conditional  order,  as  at  present,  this  Court,  in  the 
exercise  of  its  judicial  consideration,  were  to  fiat  the  peti- 
tion thus,  ^'  Let  notice  be  given  to  the  party  that,  unless 
he  shew  cause  within  ten  days,  an  order  for  the  appoint- 
ment of  a  receiver  will  be  made."  Will  any  person  argue 
that  this  fiat  could  be  considered  as  an  execution  exe- 
cuted, or  that  it  amounted  to  anything  but  notice?  Sup- 
pose, instead  of  the  present  chamber  practice  (which  does 
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not  take  place  in  the  Court  of  Exchequer),  this  Court  jg^g 
should  direct  all  parties  to  have  notice,  and  to  come  pre-  ^ 
pared  with  the  names  of  the  denominations,  the  value  of 
the  property,  and  sufficient  facts  so  as  to  enable  the 
Court  to  make  but  one  order,  and  that  a  perfect  one? 
Can  any  one  deny  that  I  have  power  to  make  such  a  fiat  ? 
— and  could  it  be  argued  that  such  was  anything  but  no- 
tice? Why  should  the  course,  which  the  Court  adopts 
to  give  the  parties  notice  and  to  save  expense,  be  held  to 
give  the  judgment  creditor  so  great  an  advantage,  which 
the  Legislature  never  intended  to  give  him  ?  My  opinion, 
therefore,  is,  that  the  conditional  order  is  not  "  the  order" 
properly  so  called,  but  is  merely  notice  to  the  party  that 
an  order  will  be  made,  unless  he  shews  cause  against  it. 
At  all  events,  I  am  very  sure  that  the  conditional  order 
is  not  an  execution  executed  within  the  meaning  of  the 
Act  of  Parliament. 


I  have  been  furnished  with  papers,  which  shew  the  prac- 
tice in  the  Court  of  Exchequer,  and  I  am  not  very  much 
surprised  that  that  Court  should  have  come  to  a  different 
determination,  though  I  doubt  its  correctness.  I  speak 
with  the  greatest  possible  respect,  and  I  should  very  much 
hesitate  as  to  any  opinion  of  my  own,  which  might  be 
opposed  to  the  opinions  of  the  learned  persons,  of  whom 
that  Court  is  composed.  Their  course  is  different :  first, 
an  order  nisi  is  obtained ;  then  there  is  a  second  order, 
which  directs  the  receiver  to  be  appointed  over  the  par* 
ticular  lands,  and  that  the  receiver  shall  enter  into  secu- 
rity for  a  specified  sum,  to  whom  the  tenants  are  to  pay 
their  rents,  on  being  served  with  a  further  order  after  the 
recognizance  is  entered  into.  Both  these  orders  are  made 
in  open  Court.    The  receiver  perfects  the  security,  and 

2k2 


478 


CASES  IN  CHANCERY. 


1843. 


Judgment. 


then  a  side-bar  rule  is  entered,  directing  the  tenants  to 
pay  their  rents  to  the  receiver.  I  think  it  very  likely  that 
the  form  of  these  proceedings  has  led  to  the  disagree- 
ment between  the  two  Courts ;  but  whatever  may  be  the 
foundation  of  it,  I  am  satisfied  that  the  conditional  order 
is  not  the  order  meant  by  the  Act  of  Parliament.  I  shall 
have  the  second  order  in  this  Court  altered  so  as  to  avoid 
any  question  in  future  between  the  second  and  third 
orders.  It  is  only  necessary  for  me  here  to  decide,  that 
the  conditional  order  is  not  the  order  attadiing  the  rents. 
I  think,  therefore,  that  the  late  Master  of  the  Rolk  came 
to  a  sound  conclusion,  and  I  affirm  his  decision;  but 
owing  to  the  great  importance  of  the  question,  I  shall  not 
give  any  costs. 


Feh.  11. 
Frame  of 
decree  in  a 
suit  for  foreclo-   sale 
sure  and  sale, 
where  there 
are  mortgages 
before  the 
Court,  puisne 
to  that  of  the 
Plaintiff. 


DAVIS  V.  ROWAN. 

1  HE  bill  in  this  case  was  filed  for  a  foreclosure  and 
The  Plaintiff's  mortgage  bore  date  the  12th  of 
July,  1839. 


Mr.  Cogariy  on  behalf  of  three  of  the  Defendants,  Fran- 
cis Rowan^  James  Roches  and  John  Reynolds^  claiming 
under  a  subsequent  mortgage  of  the  17th  of  August,  1839, 
applied  to  have  the  decree  so  firamed,  that  the  account 
directed  might  extend  to  their  subsequent  mortgage.  The 
Lord  Chancellor,  after  consulting  with  the  Registrar, 
directed  the  decree  to  be  drawn  up  as  follows: — 


Decree.  Refer  it  to  the  Master,  to  take  an  account  of  what  is 

due  to  the  Plaintiff  for  principal,  interest,  and  costs,  on 


Rowan. 
Decree. 
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foot  of  the  deed  of  mortgage  in  the  pleadings  mentioned,  i843. 
bearing  date  the  12th  of  July,  1889,  and  judgment  colla-  dTyiT^ 
teral  therewith:  and  let  the  said  Master  also  take  an 
account  of  all  charges  and  incumbrances  affecting  the 
said  mortgaged  lands  and  premises,  prior  to  and  contem- 
poraneous with  the  said  indenture  of  the  1 2th  of  July, 
1839 :  and  the  Defendants,  Francis  Rowans  James  Roche, 
and  John  Reynolds^  by  their  counsel  so  requiring,  let 
them  be  at  liberty  to  file  a  charge  in  respect  of  their  mort- 
gage, bearing  date  the  17th  of  August,  1839,  in  the  plead- 
ings mentioned,  for  the  purpose  of  attaching  the  surplus 
fiinds,  if  any^  which  may  remain  after  satisfying  prior 
demands:  and  in  case  the  Defendants  shall  file  such 
charge,  let  the  Master  be  at  liberty  to  make  a  separate 
report  of  what  may  be  due  to  the  said  Defendants  and  to 
the  incumbrancers,  if  any,  intervening  between  the  1 2th 
of  July,  1839,  and  the  17th  of  August,  1839  :  and  let  the 
Defendants,  and  all  persons,  to  whom  any  sum  may  be 
found  due  by  said  separate  report,  be  at  liberty,  from 
time  to  time,  to  apply  in  relation  to  any  such  surplus 
funds :  and  let  the  said  Master  report  the  relative  pri- 
orities of  the  demands,  which  may  be  proved  under  this 
decree,  or  by  virtue  of  the  General  Order  bearing  date 
the  22nd  of  June,  1842,  before  him :  and  the  said  Master 
is  to  cause  advertisements  to  be  published  in  such  of  the 
public  papers,  as  he  shall  think  proper,  for  all  persons 
having  such  charges  and  incumbrances  affecting  the  said 
mortgaged  lands  and  premises  to  come  in  before  him,  and 
prove  the  same :  and  for  the  better  taking  of  the  said 
accounts,  and  discovery  of  the  matters  aforesaid,  the  par- 
ties are  to  produce  before  the  Master,  on  oath,  all  deeds, 
&c.  &c. :  and  reserve  further  directions  and  costs. 

Reg.  Lib.  87,  fol.  228,  1843. 
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1643.  In  Re  M'DERMOTT,  a  Lunatic(a). 

Feb,  10.  y 

A  lunatic,  who  iN  thb  matter  a  petition  was  presented  on  the  part  of 

had  been  con- 

ricted  of  an       the  coDimittee  of  the  person  and  fortune  of  the  lunatic, 

assault,  but  the  ^ 

period  of  whose  Stating  that  the  lunatic  was  at  the  time  resident  in  the 
for  the  offence    District  Lunatic  Asylum  of  Ballinasloe,  to  which  place  he 
ordered  to  be    ^ad  been  removed,  by  virtue  of  a  warrant  from  the  Liord 
8uch*private       Lieutenant,  from  the  gaol  of  Leitrim,  where  he  had  been 
^mlS^tt"  oV    sentenced  to  be  imprisoned  for  an  assault.    The  petition 
the  person,       stated  that  the  petitioner  being  desirous  to  remove  the 

with  the  appro-  ^  *^  ^ 

bation  of  the     lunatic  to  an  Asylum  near  the  city  of  Dublin,  where  his 

Master,  should 

direct.  State  of  health  and  comforts  could  be  better  attended  to, 

had  caused  various  applications  to  be  made  to  the  Grover- 
nors  and  Manager  of  the  said  Asylum  to  permit  the  lunatic 
to  be  given  up  to  hb  care  and  custody ;  but  that  the 
Governors  and  Manager  had  refused  to  deliver  up  their 
charge  unless  authorized  by  the  Lord  Lieutenant,  or  by 
a  special  order  of  the  Lord  Chancellor. 

The  petition  accordingly  prayed  that  the  Governors  and 
Manager  of  the  Asylum  might  be  ordered  to  deliver  up 
to  the  petitioner  the  person  of  the  lunatic,  the  petitioner 
being  ready  and  thereby  offering  to  pay  all  sums  of  money 
lawfully  due  or  payable  to  the  said  Governors  for  the 
maintenance  of  the  lunatic. 

Mr.  T.  M^Dermott  now  moved  the  prayer  of  the  peti- 
tion and  referred  to  the  1  &  2  Vict.  c.  27. 

The  Solicitor- General  appeared  for  the  Crown,  and 
informed  the  Court  that  the  period,  for  which  the  lunatic 
had  been  sentenced  to  be  imprisoned,  had  expired. 

(a)  Ex  relatione. 
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The  LomD  Cuaxcellor  said,  he  would  make  an  order         |v^3, 
that  the  GoTeniors  of  the  Asylum,  where  the  lunatic  at         .* 
present  resided,  should  deliver  him  up,  to  be  placed  in    M*Pr«Morr> 
such  asylum  in  or  near  Dublin,  as  the  committee  of  the      Jmdfwmu. 
person,  with  the  approbation  of  the  Master,  should  ap* 
point :  and  that  the  expenses  of  the  commission  and  of 
the  removal  of  the  lunatic  should  be  paid  out  of  his 
estate. 

**  Let  the  Governors  and  Manager  of  the  District  Lu-  Order, 
natic  Asylum  at  Ballinasloe,  at  the  expense  of  the  estate 
of  the  lunatic,  deliver  the  person  of  the  said  lunatic  at 
such  private  asylum  in  or  near  Dublin,  as  the  committee 
of  the  person  of  the  said  lunatic  shall,  with  the  approba- 
tion of  the  Master  in  this  matter,  direct:  and  refer  it  to 
the  Master  to  tax  the  costs  of  issuing  and  executing  the 
commission  in  this  matter  and  incident  thereto :  and  let 
such  costs  be  paid  out  of  such  funds  of  the  said  lunatic, 
as  the  said  Master  shall  certify  to  be  properly  applicable 
thereto :  and  let  due  notice  of  attending  the  said  Master 
on  the  taxation  of  such  costs  be  given  to  such  person  or 
persons  as  would  be  entitled  to  a  distributive  share  or 
distributive  shares  of  the  said  lunatic's  estate,  in  case  be 
were  now  dead  intestate." 
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Fe6.  13,  14.      j^ 

Bydeedexe-     JjY  indenture  bearing  date  the  23rd  of  January,  1809, 

cuted  in  the 

year  1809  cer-  and  made  between  Thady  Kelly  of  the  one  part,  and  bi« 

tain  lands  were 

conveyed,  sub-  son,  fVHUam  Kelly j  of  the  other  part,  after  reciting  several 
mentofasum  denominations  of  lands  in  the  County  of  Sligo,  and  the 
which  the  Several  leases,  under  which  same  were  held  by  the  said 
co^tnler^^  TAarfy  Kelly,  the  said  deed  witnessed  that  for  and  in 
with  the  grant-  consideration  of  the  natural  love  and   affection  which 

or  to  pay  to 

third  persons:    Thodv  Kelly  bore  unto  his  son,  fVilUam  KeUy^  and  of 

— ^cW,that,  9  V  »  jr» 

notwithstand.    ten  shillings,  and  also  for  the  other  considerations  there- 

ing  the  cove- 
nant, only  six    inafter  mentioned,  the   said  Thady  Kelly  granted  and 

ycnu^'  arrears  of 

interest  could  released  all  the  said  premises  unto  JVm.  Kelly,  his  heirs 
^«/<f,  also,  that  ^^^  assigns,  to  hold  the  same  subject  to  the  payment 
deed^of  1809^  ^^  ^^^  head-rents  and  fines  reserved  and  made  payable 
there  was  an     |jy  ^j^^  several  indentures  of  lease  therein  recited,  and 

obhgation  ini-        -^  ' 

posed,  yet  there  subject  also  to  the  payment  of  260/.  unto  the  said  Thady 

was  not  a  trost 

created.  KcUy  in  each  and  every  year  during  his  natural  life,  and 

The  Statute 

3  &4Wiii.  iv.  also  to  the  payment  of  1100/.  as  and  for  the  fortunes  of 

c.  27    8.  42    is 

not  repealed  Elizabeth  Kelly  and  Anne  Kelly,  the  daughters  of  Thady 

Vict^c!  105  Kelly,  on  their  respective  days  of  mariage,  in  the  fol- 

"  T^he  rovi-  '^^^"g  proportions  ;  that  is  to  say,  to  pay  unto  Elisabeth 

sionai  assignee  Xelly  600/.  and  uuto  Anne  Kelly  500/.,  in  such  manner 

of  an  insolvent 

Defendant  is      and  Under  such  restrictions  as  17tady  KeUy  should  by 

not  entitled  to 

hiscostsagainst  writing  under  his   hand  and   seal,  or  by  his   last  will 

the  Plaintiff. 

and  testament,  direct  and  appoint:  and  the  said  fVil- 
Ham  Kelly  did  thereby,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  covenant  with  the  said 
Thady  Kelly,  that  he,  William  Kelly,  his  heirs,  &c., 
should  well  and  truly  pay  unto  the  said  Thady  Kelly  in 
each  and  every  year,  during  the  term  of  his  natural  life, 
the  sum  of  260/.  sterling,  by  half-yearly  payments :  and 
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further,  that  he  would  well  and  truly  pay  unto  the  said 
Elizabeth  KeUy  smd  Anne  Kelly  the  said  sum  of  1100/. 
sterling,  in  such  proportions  as  hereinbefore  mentioned, 
in  such  manner  and  under  such  restrictions  as  the  said 
Thady  Kelly  should  direct  and  appoint. 
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Immediately  upon  the  execution  of  this  deed,  William 
Kelly  entered  into  the  possession  of  the  lands  and  premises 
thereby  conveyed ;  and  in  18S7  the  said  premises  were 
granted,  byway  of  mortgage,  to  the  Plaintiff  in  this  cause, 
who  was  one  of  the  public  officers  of  the  Agricultural 
Bank,  to  secure  a  sum  of  2000/. ;  the  bill  in  the  present 
cause  was  filed  to  raise  the  amount  of  that  mortgage. 

On  the  16th  of  December,  1841,  a  decretal  order  was 
pronounced,  whereby  the  cause  was  referred  to  the  Mas- 
ter to  take  the  usual  accounts. 


On  the  18th  of  January,  1843,  the  Master  made  his 
report,  and  thereby,  after  stating  the  conveyance  of  the 
23  rd  of  January,  1809,  and  that  WilUam  KeUy,  imme- 
diately upon  its  execution,  had  entered  into  the  posses- 
sion of  the  said  premises,  found  that  Thady  KeUy  had 
died  in  the  month  of  December,  1813,  without  having  in 
any  way  appointed  said  sum  of  1 100/.,  or  any  part  thereof: 
that  on  or  about  the  Ist  of  January,  1822,  Anne  Kelly 
had  intermarried  with  Edward  M' Lester,  and  that  upon 
such  intermarriage  the  sud  Anne,  and  the  said  Edward 
M' Lester  in  her  right,  became  entitled  to  the  said  sum  of 
500/.  together  with  an  arrear  of  interest  thereon,  amount- 
ing to  the  sum  of  485/.  \As.  3d.,  being  the  entire  amount, 
at  the  rate  of  five  per  cent,  from  the  1st  of  January, 
1822,  to  the  date  of  the  report. 
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To  this  report  an  exception  was  taken  on  the  part  of 
the  Plaintiff^  on  the  ground  that  the  Master  should  not 
have,  calculated  interest  from  the  1st  of  January,  1822, 
but  should  have  reported  that  M^Lester  and  wife  were 
entitled  to  interest  upon  said  principal  sum  only  for  six 
years  next  preceding  the  filing  of  the  bill. 


The    Solicitor' General  and  Mr.  Serjeant  Warren  in 
support  of  the  exception. 

This  case  falls  within  the  forty-second  section  of  the  Sta- 
tute 3&4Will.  IV.  c.  37»  and  the  Master  ought  to  have  re- 
ported that  M* Lester  and  his  wife  were  only  entitled  to  an 
arrear  of  interest  for  six  years  prior  to  the  filing  of  the  bill. 
On  the  other  side,  it  will  be  contended,  that  by  the  operation 
of  the  deed  of  the  SSrd  of  January,  1809,  an  express  trust 
has  been  created  for  the  pa3mient  of  this  sum,  and  that 
consequently  they  are  within  the  saving  of  the  twenty- 
fifth  section ;  or  that,  secondly,  in  consequence  of  there 
being  contained  in  that  deed  a  covenant  on  the  part  of 
Wm.  Kelly  to  pay  this  sum,  upon  which  the  parties  now 
entitled  could,  by  the  operation  of  the  thirty-second  sec- 
tion of  the  8  &  4  Vict.  c.  105,  at  any  time  within  the  pe- 
riod of  twenty  years,  bring  an  action,  this  Court  must 
follow  the  law,  and  hold  the  parties  to  be  entitled  to 
whatever  amount  of  interest,  they  could  have  recovered 
under  the  covenant. 


With  respect  to  the  first  argument,  even  admitting,  for 
a  moment,  this  to  be  the  case  of  an  express  trust,  the 
exception  in  the  Statute  in  favour  of  trusts  only  applies 
to  cases,  where  the  principal  is  in  controversy,  but  has  no 
application  to  a  case,  where  the  amount  of  interest  to  be 
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recovered  upon  an  admitted  principal  sum  is  disputed : 
such  a  case  is  governed  exclusively  by  the  forty-second 
section,  upon  which  the  twenty-fifth  section  does  not 
create  any  exception,  Bume  v.  Robinson{a).  But,  inde- 
pendently of  this,  it  is  impossible  to  maintain  that  the 
deed  of  1809  created  any  trust,  much  less  an  express 
trust,  for  the  payment  of  this  money.  Kellt/j  the  grantee 
in  that  deed,  took  the  property  subject  to  an  obligation, 
which  the  parties  might  have  enforced  to  the  full  ex* 
tent,  if  they  had  thought  fit  to  come  within  the  proper 
time.  But  that  never  could  be  said  to  have  converted 
Kelly  into  a  trustee  for  these  parties :  at  the  most,  it  is 
but  a  constructive  trust,  to  which  case  it  has  been  decided 
that  the  exception  in  the  twenty-fifth  section  does  not  apply, 
Salter  v.  Cavanagh(b).  With  respect  to  the  second  argu* 
ment,  founded  upon  the  supposed  operation  of  the  thirty- 
second  section  of  the  3  &  4  Vict.  c.  105,  upon  the  forty- 
second  section  of  the  3  &  4  Will.  IV.  c.  27,  it  is  submitted 
that  this  cannot  be  sustained.  The  sections  of  the  two 
Acts  are  not  necessarily  inconsistent  with  each  other: 
the  one,  the  later,  relates  to  the  principal  only  of  the 
debt,  and  is  silent  altogether  respecting  interest,  which  ap- 
pears to  be  provided  for  by  the  fifty-third  section ;  while 
the  forty-second  section  of  the  earlier  Act  respects  merely 
the  arrears  of  interest  to  be  raised.  The  Acts  themselves, 
though  in  pari  materia,  relate  to  different  subjects:  the 
one,  to  suits  to  recover  money  out  of  the  land;  the  other, 
to  personal  actions  against  the  party  covenanting.  The 
Statutes  may,  in  this  way,  be  well  construed  together; 
and  this  Court  ought  not  to  put  a  construction  upon  the 
later  Statute,  which  would,  in  point  of  fact,  reduce  the 


1843. 


— — r  "— 

HuOHBf 
V. 


(a)  1  D.  &  Walsh,  688  :  see 
Ward  V.  Arch,  12  Sim.  472. 


(6)  1  D.  &  Walsh.  668. 
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former  one  to  a  complete  nullity,  unless  the  enacimenta 
were  in  themselves  so  clear  and  express  as  to  admit  of  no 
doubt  upon  the  subject.    It  is  impossible  to  conceive  that 
the  Legislature  could  have  intended  to  have  thus  indi« 
rectly  repealed  the  forty-second  of  the  3  &  4  Will.  IV. 
c.  27|  by  the  thirty-second  of  the  3  &  4  Vict.  c.  105,  yet 
the  argument,  in  point  of  fact,  must  amount  to  that.    lo 
Harrisson  v.  Duignan{a\  which  was  a  suit  to  raise  the 
arrears  of  an  annuityi  though  there  was  a  covenant  for 
the  payment  of  the  annuity,  your  Lordship  limited  the 
account  to  the  period  of  six  years  prior  to  the  filing  of 
the  bill. 


Mr.  Monahan  and  Mr.  H.  G.  Hughes  in  support  of  the 
report. 

By  the  deed  of  1809  the  lands  in  question  were  con- 
veyed expressly  subject  to  the  charge  of  II 00/. :  a  trust 
was  therefore  created  for  the  payment  of  that  charge, 
and  the  grantee  in  the  deed  thereupon  became  a  trustee 
for  the  parties  beneficially  entitled  thereto.  To  such  a 
case  it  has  been  repeatedly  decided  that  the  Statute 
of  Limitations  has  no  application,  Fergus  v.  Gore{b)t 
Morse  y.Langham,  stated  in  the  judgment  of  Sir  Thomas 
Plumer  in  Burke  v.  Jones  (c),  Uargreaves  v.  Mic/ieU{d}, 
Hughes  V.  Wynne(e).  It  will  be  said  that  those  cases 
were  decided,  before  the  recent  Statute  3  &  4  Will.  IV. 
c.  27,  was  passed ;  but  it  has  been  held  since  the  Sta- 
tute, that  the  inherent  jurisdiction  of  Courts  of  Equity 
in  cases  of  trusts  still  remains,  and  that  the  right  to 
give   relief  in  such  cases  is  unaffected  by  the  Statute ; 


(a)  Vol.  ii.  p.  295. 
(6)  1  Sch.  &  L.  107. 
(c)  2  Ves.  &  B.  286. 


(d)  6  Madd.  326. 

(e)  Turn.  &  R.  307. 
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KeUy  V.  Kelly{a),  DiUon  v.  CruUe{b).  In  PhiUipo  v. 
Munmngs{€\  a  trustee  was  held  bound  to  account  for  a 
breach  of  trust  after  an  interval  of  more  than  thirty  years. 
This  demonstrates  that  the  Statute  does  not  apply  to 
cases  of  express  trust,  within  which  class  the  present 
case  comes.  It  is  not  a  trust  deducible  merely  from  the 
nature  of  the  transaction,  or  superinduced  by  operation 
of  law,  as  some  matter  of  equity,  independently  of  the 
particular  intention  of  the  parties;  but  it  is  a  trust  cre- 
ated by  the  direct  act  of  the  grantor  himself,  and  appears 
npon  the  face  of  the  conveyance  of  1809.  Supposing,  how- 
ever, that  the  case  came  originally  within  the  forty-second 
section  of  the  3  &  4  Will.  IV.  c.  27,  we  submit  that  by  force 
of  the  thirty-second  section  of  the  3  &  4  Vict.  c.  105,  the 
case  is  taken  out  of  the  operation  of  the  earlier  Statute,  and 
that  we  are  entitled  to  the  same  amount  of  interest  as  could 
have  been  recovered  upon  the  covenant.  By  that  sec- 
tion, which  accurately  corresponds  with  the  third  section 
of  the  English  Act,  3  &  4  Will.  IV.  c.  42,  the  right  of 
the  creditor  to  bring  an  action  of  covenant  at  any  time 
within  twenty  years  is  preserved :  the  forty-second  section 
of  the  earlier  Statute,  therefore,  is  virtually  repealed  by 
the  later  Act;  Paget  v.Foley{d).  In  Strachan  v.  Tho- 
fnas{e)f  it  was  held,  that  an  action  of  debt  upon  a  cove- 
nant, in  an  indenture  granting  an  annuity,  might  be 
brought  within  the  period  of  twenty  years  limited  by  the 
3  &  4  Will.  IV.  c.  42.  In  Paget  v.  Foley,  Chief  Jus- 
tice  Tindaly  speaking  of  the  two  Acts,  observes,  "  if 
this  is  a  general  enactment,  the  subsequent  declara- 
tion   that  an  action    of  covenant   may  be  commenced 


1843. 


HUOHSS 

r. 
Kellt. 

Argument. 


(a)  6  Law  Rec.  N.  S.  222. 
{h)  3  Ir.  Eq.  R.  70. 
(c)  2  Mylne  &  C.  309. 


(d)  2  Bingh.  N.  C.  679. 

[e)  12  Adol.  &  £.  536. 
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during  a  longer  period,  is  virtually  an  exception  out  of  the 
former;  we  are  to  reconcile  the  two  enactments  if  it  be 
possible ;  but  if  it  be  not,  the  affirmative  and  negative 
cannot  coexist,  and  the  action  of  covenant  must  be  taken 
as  an  exception.**  According  to  these  authorities,  if  anac* 
tion  of  covenant  were  brought,  the  amount  of  damages  to 
be  recovered  would  be  twenty  years*  interest.  Would 
it  not  be  anomalous  then  to  hold  that  by  suing  in  one  way, 
a  party  would  be  entitled  to  recover  twenty  years*  arrears, 
while  by  proceeding  in  a  diflPerent  way  he  could  only  recover 
six  ?  In  Henry  v.  Smiih{a),  your  Lorddiip  held  that  die 
same  period  of  limitation  applied  to  i)ersonal  as  to  real 
estate.  0'jre%  v.  J3o€/iliit(6),  is  to  the  same  efiect.  Follow- 
ing  this  principle  out,  here  there  is  a  covenant,  upon  which 
the  party  entitled  can,  in  a  personal  action,  recover  twenty 
years'  arrears  of  interest ;  why  should  he  not  have  the  same 
measure  of  relief  in  this  Court?  In  Harriison  ^.Dmguan{c\ 
your  Lordship,  it  is  true,  gave  only  six  years'  arrears  of 
interest,  but  it  was  for  this  reason,  because  the  covenantor 
was  not  a  party  in  the  cause,  and  it  did  not  appear  but 
that  there  might  be  some  good  defence  on  his  part  to  the 
recovery  of  more  than  six  years'  arrears.  With  respect  to 
the  fifty-third  section  of  the  S  &4  Vict  c.  105,  it  only  ap- 
plies to  interest  upon  the  debts  specified  in  the  early  part 
of  the  section ;  it  has  no  application  to  cases  where  inte- 
rest was  previously  payable. 


Feb,  14.       The  Lord  Chancellor: — 

Judgment,  A  Very  important  point  arises  in  this  cause  as  to  the 

operation  of  the  Statute  of  Limitations.    An  estate  is  con- 


(a)  Vol.  ii.  pp.  381,  391. 
(fi)  3  Ir.  £q.  R.  390,  410. 


(c)  Vol.  ii.  p.  295. 
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veyed  by  a  father  to  his  son,  subject  to  a  charge  of  1100/. 
fer  the  portions  of  the  daughters  of  the  grantor,  and  the 
grantee  covenants  with  his  father  that  he  will  pay  the 
amount  in  the  manner  therein  mentioned.  It  was  first 
argued  that  there  was  a  trust  thereby  created,  and  there- 
fore that  the  case  was  not  within  the  operation  of  the 
Statute:  but  there  is  no  foundation  for  that  argument. 
The  estate  was  conveyed,  no  doubt,  liable  to  that  charge, 
but  also  subject  to  the  payment  of  the  head  rent  and 
renewal  fines  reserved  in  the  several  leases,  under  which 
the  premises  in  question  were  held.  There  is,  therefore, 
no  more  a  trust  created  for  the  payment  of  this  charge, 
than  there  is  for  the  payment  of  the  head  rent  and  fines. 
There  is,  as  I  have  already  observed(a),  an  obligation 
imposed,  but  no  trust  created.  I  have,  therefore,  to  con- 
sider the  operation  of  the  Statute,  3  &  4  Will  IV.  c.  27, 
and  the  clause  of  the  Statute  3  &  4  Vict.  c.  105(6),  as  to 
the  limitation  of  the  right  to  bring  actions  upon  specialties. 


1843. 


HuGHsa 
o. 

Judgment 


By  the  fortieth  section  of  the  3  &  4  Will.  IV.  c.  27,  it  was 
enacted,  *^  that  no  action  or  suit  shall  be  brought  to  re- 
cover any  sum  of  money  secured  by  any  mortgage,  &c., 
but  within  twenty  years  after  a  present  right  to  recover  the 
same."  That  section,  therefore,  provides  that  the  prin- 
cipal shall  not  be  recoverable  after  twenty  years,  except  in 
the  several  cases  enumerated  therein;  then  follows  the  forty- 
second  section,  which  embraces  only  the  interest  of  the  sums 
provided  for  in  the  fortieth  section.  If,  therefore,  the 
law  rested  upon  that  Act  alone,  it  is  plain  that  a  distinct 
remedy  was  intended  to  be  provided  for  these  two  sub- 


fa)  Harrisson  Y.Duignan,  ante,        (6)  Section  32. 
▼ol.  il  pp.  295,  304. 
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1843. 
Hughes 

V. 

Judgment, 


jects;  that  is  to  say,  that  though  the  principal  sum  itself 
might  he  recoverable  within  twenty  years^  yet  only  six 
years*  arrears  of  interest  could  be  recovered  upon  that 
principal  sum.  Therefore,  that  which  was  supposed  at 
the  bar  to  have  been  so  anomalous  and  inconsistent,  was 
not  so  considered  by  the  Legislature. 


Then  came  the  Statute  8  &  4  Will  IV.  c.  42,  only  in 
force  in  England,  but  the  third  section  of  which  has 
been  recently  introduced  into  this  country  by  the  3  &  4 
Vict.  c.  105,  and  this  confines  the  period  of  bringing  an 
action  for  rent  or  on  a  specialty  to  twenty  years.     Now  a 
great  deal  of  the  difficulty,  which  has  arisen  upon  the  con- 
struction of  these  Statutes  in  England,  sprung  from  this 
circumstance,  that  the  later  Act,  8  &  4  WilLIV.  c.  42,  was 
not  framed  by  the  persons,  who  prepared  the  former  Act. 
If  the  later  Act  had  not  passed,  money  secured  on  land,  al- 
though also  secured  by  bond  or  covenant,  could  not  have 
been  recovered  after  twenty  years,  nor  could  more  than  six 
years*  arrear  of  interest  have  been  recovered.  The  first  Act 
provides  for  both  cases.  In  Doe  v.  WiU%ams{a)^  Mr.  Justice 
Littledale  said,  "  The  fortieth  section  relates  to  actions 
brought  to  recover  the  money,  and  those  actions,  in  the 
case  of  mortgages,  are  either  upon  the  covenant  usually  in- 
serted in  the  mortgage  deed,  or  on  the  bond,  which  com- 
monly accompanies  it.**    It  never  occurred  to  that  very 
learned  Judge,  that  the  fortieth  section  did  not  apply  to  spe- 
cialties.  In  Paget  v.  Foley  {b)^  the  Court  of  Common  Pleas 
held,  that  rent  reserved  upon  an  indenture  of  demise  was 
not  within  the  operation  of  3  &  4  Will.  IV.  c.  27,  but  fell 
within  the  3  &  4  Will.  IV.  c.  42.    Mr.  Justice  Bosanquet, 


(a)  5  Adol.  &  E.  291,  296.  (b)  2  Bingh.  N.  C.  679. 
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to  some  extent,  differed  from  the  rest  of  the  Court ;  he 
seemed  to  think  that  if  the  case  had  rested  on  the  3  &  4 
Will.  IV.  c.  27,  and  that  S  &  4  Will.  IV.  c.  42,  had  never 
passed,  the  right  to  recover  in  that  case  would  have  been 
confined  to  six  years,  within  the  meaning  of  the  3  &  4  Will. 
IV.  c.  27 ;  but  he  agreed  with  the  rest  of  the  Court  on  the 
point,  upon  which  they  decided  the  case,  that  the3&4Will. 
IV.  c.  27,  was,  in  fact,  removed  or  repealed  by  the  3  &  4 
Will.  IV.  c.  42.  It  is  a  singular  circumstance  that  the 
S  &  4  Will.  IV.  c.  42,  had,  in  fact,  a  prior  operation  to 
the  3&  4  Will.  IV.  c.  27,  although  passed  subsequently 
to  it,  and  this  Statute  (3  &  4  Will.  IV.  c.  27),  when 
it  came  into  force,  found  the  3  &  4  Will.  IV.  c.  42,  in 
full  operation.  In  Ireland,  however,  the  law  stands  on  a 
different  footing;  for  the  provision  in  the  3  &  4  Will.  IV. 
c.  42,  to  which  I  have  been  adverting,  was  not  introduced 
into  this  country,  until  it  was  embodied  in  the  recent  Statute 
of  Victoria;  and  it  is  to  be  regretted  that  it  was  thus  intro- 
duced without  some  modification.  The  Statute  of  Victo- 
ria found  the  3  &  4  Will.  IV.  c.  27,  in  full  operation  in 
this  country.  My  clear  opinion  upon  the  effect  of  the 
3  &  4  Will.  IV.  c.  27,  is,  that  it  expressly  applies,  in 
a  case  like  the  present,  both  to  the  principal  and  in- 
terest, although  the  money  is  also  secured  by  bond  or 
covenant. 


1843. 


HUOBES 

Kbllt. 
Judgment, 


In  Strachan  v.  Thomas{a)  there  was  a  little  more  diffi- 
culty than  in  Paget  v.  Foley,  That  was  the  case  of 
an  annuity,  which  fell  directly  within  the  terms  of  the 
3  &  4  Will.  IV.  c.  27 ;  for  in  the  first  section,  which  is 
the  glossary  of  the  Act,  the  word  **  rent"  is  defined   to 


VOL.  III. 


(a)  12  Adol.  &  E.  536. 
2l 
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extend  to  all  annuities  and  periodical  payments.  The 
learned  Cliief  Justice,  however,  in  delivering  judgment, 
merely  said,  "  the  present  is  not  the  usual  case  of 
reservation  of  rent  upon  a  lease,  and,  so  far,  it  is  not 
properly  an  indenture  of  demise;  it  is  a  rent-charge,  and, 
as  such,  falls  within  the  forty-second  section  of  the  3  &  4 
Will.  IV.  c.  27:  but  notwithstanding  that,  we  are  of  opi- 
nion that  it  falls  within  the  third  section  of  the  3  &  4 
Will.  IV.  c.  42,  as  being  an  action  of  covenant  on  a  spe- 
cialty." Now  this  case  went  far  beyond  Paget  v.  Foley ^ 
which  was  held  to  fall  within  the  provisions  of  the  3  &  4 
Will.  IV.  c.  42 ;  whereas,  in  the  later  case,  the  Court 
held  that  the  case  was  within  the  3  &  4  Will.  IV.  c.  OT, 
and  also  within  the  3  &  4  Will.  IV.  c.  42,  by  reason  of 
the  action  being  one  upon  a  specialty.  It  appears  to  me 
that  the  two  Statutes,  being  in  pari  materia,  should  be 
construed  together,  and,  if  possible,  reconciled.  There 
is  this  important  distinction  between  the  case  which  I 
have  to  consider,  and  both  Paget  v.  Foley  and  Strachan 
V.Thomas;  in  both  of  those  cases  there  was  but  one  sub- 
ject,  the  rent  in  the  one,  and  the  rent-charge  in  the  other: 
it  was  therefore  impossible  to  say  that  there  could  be  a 
recovery  of  the  same  subject  both  within  twenty  years 
and  within  six  years.  But  in  the  present  case  I  have  to 
deal  with  two  subjects,  the  principal  sum  secured,  which 
is  clearly  within  the  fortieth  section  of  the  3  &  4  WilL  IV. 
c.  27,  and  the  interest  upon  that  principal  sum,  which 
falls  within  the  forty-second  section. 


It  is  singular  that  the  Court  of  Exchequer  in  this  coun- 
try came  to  a  different  conclusion  from  the  Court  of 
Common  Pleas  in  Paget  v. Foley;  {orin Brueny.Nowlan{a) 

(a)  1  Jebb  &  S.  346,  (n.) 
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they  held  that  the  3  &  4  Will.  IV.  c.  27,  did  extend 
to  rent  reserved  upon  an  indenture  of  demise.  There 
was  then  no  conflict  of  Statutes,  for  at  that  time  there  was 
no  other  Statute  in  force  than  the  3  &  4  Will.  IV.  c.  27 : 
the  Statute  of  Victoria  had  not  passed,  and  the  3  &  4 
Will.  IV.  c.  42,  did  not  extend  to  this  country.  I  think 
the  Court  of  Exchequer  decided  in  that  case  rightly,  and 
it  agrees  with  the  opinion  of  Mr.  Justice  ^o^ait/^t^/,  to 
which  I  have  already  adverted.  But  the  passing  of  the 
later  Act  opens  to  a  different  view. 


1843. 


Hughes 

V. 

Kellt. 


In  Hodges  v.  T/ie  Croydon  Canal  Company{a),  before 
the  Master  of  the  Rolls^  the  question  raised  was,  whether 
a  mortgagee  could  recover  more  than  six  years'  arrear 
of  interest :  in  the  mortgage  there  was  no  covenant  for 
payment  of  the  principal  or  interest.  Lord  Longdate 
held  that  the  case  was  within  the  3  &  4  Will.  IV.  c.  27  ; 
that  the  principal  might  be  recovered  within  twenty  years, 
but  that  the  remedy  for  arrears  of  interest  was  limited  to 
six.  He  said,  *^  in  this  case  there  is  no  covenant,  or 
engagement  to  pay ;  there  is  simply  a  conveyance  of  the 
canaL  Is  this  then  the  species  of  action  of  covenant  or 
of  debt  upon  bond  or  other  specialty  referred  to  in  the 
second  Act  ?  I  think  not,  and  that  this  case  depends  on 
the  first  Act ;  and,  consequently,  no  more  than  six  years 
of  interest  can  be  recovered."  It  may  be  inferred,  that  if 
there  had  been  a  bond  or  covenant,  the  case  would  have 
been  held  to  fall  within  the  3  &  4  Will.  IV.  c.  42 ;  but 
that  was  not  the  point  before  the  Court,  and  I  only  men- 
tion the  case,  that  it  may  not  be  supposed  to  have  been 
overlooked. 


(a)  3  Beav.  86. 
2l2 
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H1TOHE8 

o. 
Kellt. 

Judgment, 


In  the  argument  before  me,  the  fifty-third  section  of 
the  Statute  of  Victoria  was  referred  to,  and  it  was  insisted 
that  that  must  be  held  to  govern  the  present  case :  how- 
ever I  think  that  argument  received  a  satisfactory  answer 
from  the  counsel  on  the  opposite  side,  that  the  proviso 
was  not  intended  to  apply  to  a  case  like  the  present. 


The  question  then  is,  does  this  Act  of  Victoria,  in 
the  particular  case  of  a  charge,  or  a  mortgage,  with}?a 
covenant  for  payment,  enlarge  the  remedy  of  the  creditor 
as  to  interest  ?  I  am  of  opinion  that  it  does  not.  I  think 
the  case  falls  within  the  S  &  4  Will.  IV.  c.  27,  and  that  the 
right  to  arrears  of  interest  must  be  confined  to  six  years. 
I  do  no  violence  to  the  Statute  of  Victoria  by  that  con- 
struction. That  Act  was  not  intended  to  repeal  the  for- 
mer one.  There  are  many  cases,  in  which  the  remedy 
provided  by  the  Statute  of  Victoria  may  come  into  ope- 
ration, without  breaking  in  upon  the  former  Statute.  Both 
may,  and  ought  to  be  construed  together.  The  period 
of  limitation  is  twenty  years  in  each ;  and  though  there 
are  savings  in  the  one  Act  which  are  not  to  be  found 
in  the  other,  yet  it  does  not  appear  to  me,  that  these  pro- 
visions prevent  me  from  holding  that  this  case  falls,  as  to 
interest,  within  the  3  &  4  Will.  IV.  c.  27. 


It  is  right  to  observe  that  the  covenant  in  this  case  is 
not  with  the  parties  who  are  entitled  to  be  paid,  and  this  is 
important ;  for  though  the  money  might  be  recovered  in 
an  indirect  course,  yet  the  parties  entitled  could  not  sup- 
port an  action  upon  the  covenant.  I  am  of  opinion  that 
the  claim  here  falls  directly  within  the  fortieth  and  forty- 
second  sections  of  the  3  &  4  Will.  IV.  c.  27,  which,  in 
this  respect,  are  not  repealed  by  the  thirty-second  sec- 
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tion  of  the  Statute  of  Victoria,  and  that  the  amount  of  1843. 

arrears  of  interest  to  be  recovered  must  be  governed  by  Huobss 

the  forty-second   section.    The  exception  must,  there-  Kxllt. 

fore,  be  allowed(a).  Jn^w. 


One  of  the  Defendants  in  the  suit  having  become  in- 
solvent, the  I^rovisional  Assignee  was  brought  before  the 
Court  by  supplemental  bill. 

Mr.  T.  Rice  Henn  applied  for  his  costs,  and  submitted 
that  they  should  be  paid  by  the  Plaintiff.  He  cited  Pedke  v. 
Gibbon{b),  and  Boswell  v.  Tucker{c)j  and  contended  that 
the  case  of  Appleby  v.  DuJce{d)  was  directly  opposed  to 
all  the  former  authorities. 

The  Lord  Chancellor  refused  the  costs,  observing  that 
he  had  always  been  of  the  opinion  adopted  in  Appleby  ▼• 
jDuke{e),  and  in  many  cases  had  strongly  protested  against 
the  old  rule. 


(a)  See  Du    Vigier    v.  Lee^  (e)  This  case  has  been  since 
2  Hare,  326.  affirmed,  on  appeal,  by  the  Lord 

(b)  2  Russ.  &  M.  354.  Chancellor,  1  Phillips,  272 :  see 

(c)  1  Beav.  493.  also  Clarke  v.  Wilmot,  I  PhiUips, 
00  1  Hare,  303.  276. 
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1843. 
> , ' 

In  Re  CHAMBERS. 

Jan,  28. 

Form  of  the      By  indenture  of  the  22nd  of  July,  1818,  and  made! 

order  for  the  ^ »  # 

appointment  of  tween  Jane  Todd  of  the  first  part,  Rebecca  Todd  of  the^ 

a  new  trustee, 

under  the  sta-    second  part,  James  Anderson  of  the  third  part,  and  Jamet^m 

tute  1  wm.  IV. 

0.  60,  in  the      Chambers  (the  petitioner)  and  James  Todd  of  the  fourtlKa 

tnutee,  who      P^rt,  being  the  settlement  executed  on  the  marriage  o^^ 

™of*theluri«-  ^^^  Todd  and  James  Anderson,  the  sum  of  2000/.  Go— 

ti^e'ixurtfimd     ^emment  stock  was  assigned  unto  the  said  James  Cham- 

Tof  Go^T^-*"  *^*  *"^  James  Todd,  their  executors,  &c.  upon  trust, 

ment  stock  in     jq  permit  the  said  Jane  Todd  to  receive  the  interest  there* 

the  Bank  of  Ire-         '^ 

land.  of  during  her  life,  and  in  case  there  should  be  issue  of 


the  said  marriage,  upon  certain  trusts  therein  particularly 
mentioned. 

In  the  year  1821  James  Todd  left  Ireland  for  the  pur- 
pose of  going  to  America.  In  the  month  of  June^  1822, 
a  letter  was  received  from  him,  dated  from  New  Orleans, 
but  since  that  time  no  account  or  intelligence  whatsoever 
had  been  heard  of  him. 

A  petition  was  now  presented  on  the  part  of  James 
Chambers,  stating  the  above  matters,  that  the  said  James 
Anderson  and  Jane  his  wife  were  alive,  and  that  there 
was  issue  of  the  marriage  five  children.  That  the  trusts 
of  the  settlement  were  yet  outstanding,  and  the  fund  was 
still  invested  in  the  names  of  Chatnbers  and  Todd  in  Go- 
vernment three-and-a-half  per  cent,  stock:  that  there 
was  no  reason  ever  to  expect  the  return  of  7bc/rf  to  this 
country :  and  that  all  parties  were  anxious  to  have  a  new 
trustee  appointed  in  the  room  of  Todd,  and  the  fund  trans- 
ferred into  the  names  of  Chambers  and  such  new  trustee. 


CASES  IN  CHANCERY. 


497 


The  petition  prayed  that  it  might  be  referred  to  one  of 
t:he  Masters  to  inquire  and  report  whether  the  said  James 
Todd vf as  living  or  dead;  or  whether  he  had  left  this 
country,  and  was  now  out  of  the  jurisdiction,  and  whether 
it  was  uncertain  that  he  would  return :  and  if  he  was  dead, 
or  abroad,  and  that  it  wasuncertain  whether  he  would  return, 
then  that  the  said  Master  should  approve  of  and  appoint 
a  fit  and  proper  person  as  trustee  in  the  place  of  said 
James  Todd:  and  if  it  should  appear  necessary  that  a  con- 
veyance or  assignment  should  be  executed  to  such  new 
trustee,  then  that  the  said  Master  should  approve  of  a 
proper  deed  for  the  purpose,  and  the  parties  thereto,  and 
that  same  should  be  executed  acccordingly :  and  that 
upon  the  appointment  of  such  new  trustee,  the  peti- 
tioner, and  the  Secretary,  or  Deputy  Secretary,  or  Gover- 
nor of  the  Bank  of  Ireland,  should  transfer  said  Government 
stock  from  the  names  of  said  James  Chambers  and  James 
Todd  to  the  names  and  credit  of  the  petitioner  and  such 
new  trustee  as  should  be  appointed :  and  that  said  stock, 
and  the  dividends  or  interest  thereon,  might  be  received 
and  paid  over  pursuant  to  the  trusts  of  said  settlement : 
and  also  that  the  costs  of  such  order  and  reference  should 
be  paid  to  the  said  petitioner  out  of  the  said  Government 
stock,  or  the  dividends  thereon. 


1843. 

1 ' 

In  re 
Chambebs. 

Statemtnt. 


Mr.  Butt  moved  the  prayer  of  the  petition. 


The  order  drawn  up  was  as  follows  :- 


"  Refer  it  to  the  Master  to  inquire  and  report  whether 
James  Todd,  party  to  the  indenture  of  marriage  settle- 
ment bearing  date  the  22nd  of  July,  1818,  in  the  petition 
mentioned,  is  possessed  of  the  monies,  funds,  and  pre- 


Order. 


Order, 
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1S4S^  mises  in  the  petition  mentioned,  or  of  any,  and  what  part 
In  re  OF  parts  thereof,  either  alone,  or  jointly  with  any  per- 
son, and  whom,  upon  any  and  what  trust  or  trusts,  and 
for  whom,  within  the  intent  and  meaning  of  the  Act  of 
Parliament  passed  in  the  first  year  of  His  late  Majesty 
King  William  IV.  c.  60 ;  and  if  so,  let  the  Master  in- 
quire and  report  whether  the  said  James  Todd  is  out  of 
the  jurisdiction  and  not  amenable  to  the  process  of  this 
Court ;  and  whether  there  is  any,  and  what  power  in  the 
said  deed  of  settlement,  to  appoint  new  trustees:  and 
in  case  the  Master  shall  find  that  the  said  James  Todd  is 
out  of  the  jurisdiction  of  this  Court,  and  that  there  is  no 
power  in  the  said  deed  of  settlement  to  appoint  new 
trustees,  let  the  said  Master  approTe  of  a  fit  and  proper 
person  to  be  appointed  a  new  trustee  in  the  place  and 
stead  of  the  said  James  Todd :  and  let  the  said  Master 
approve  of  some  fit  person  to  be  appointed  in  the  place 
of  the  said  James  Todd,  to  transfer  and  assign  the  several 
monies,  funds,  and  premises,  so  as  to  vest  the  same  in 
such  new  trustee,  upon  the  trusts  of  the  said  deed  of  set- 
tlement: and  reserve  further  order  until  the  return  of 
the  Master's  report :  and  let  all  parties  interested  have 
due  notice  of  the  proceedings  under  this  order :  but  as 
regards  the  question  of  costs,  same  is  hereby  refused." 
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184.*). 
^^ ^ " 

PEPPER  V.  BLOOMFIELD. 

Feb,  10. 

Thomas  RYDER  pepper,  by  his  last  will  and  Atestator.upon 
testament,  of  the  28th  of  May,  1827,  devised  and  be-  coy^Mte^to 
queathed  as  follows:    "I  give,  devise,  and  bequeath,  all  ^r^^eru^^aa 
my  estates  real,  freehold,  and  personal,  whether  in  pos-  !^***f4oJ/°*°' 
session,  remainder,  reversion,  or  expectancy,  unto  (trustees),  •"."^  ^^^,  ***■ 

wife.    Tbia  co- 

to,  for,  and  upon  the  several  uses,  trusts,  intents,  and  pur-  Tenant  the  tes- 
tator never 
poses  hereinafter  mentioned;  that  is  to  say,  in  trust,  in  the  performed,  but 

^1  .iiiiti  1^®  directed  the 

first  place,  to  pay  my  just  debts  and  funeral  expenses,  and  trustees  of  bis 
in  the  next  place,  to  pay  unto  my  dearly  beloved  wife,  the  j^lerest^r 
said  Anne  Pepper,  otherwise  Bloomfield,  1001.    And  I  fur-  tTL^htr 
ther  give  unto  to  my  said  dearly  beloved  wife,  lOOl.  to  be  ^^^^/jjl,"  "J^^^j*'®" 
paid  her  as  soon  as  possible  (out  of  my  personal  property)  "**°"  ™***®  ^^^ 
after  my  decease,  in  addition  to  her  jointure,  or  any  thing  riage  articles, 

and  that  1000/. 

I  have  hereafter  bequeathed  her."  The  testator  then,  after  of  said  sum 

»•         .         1  1       i»  .  Ill  1  should  be  paid 

directuig  the  sale  of  a  certain  estate,  and  that  the  produce  to  such  person 

should  become  part  of  the  fund  for  discharging  his  debts  should  by  deed^ 

and  legacies,  proceeded  thus:  "I  desire  that  the  said  jB^.  Thwe^i^rrse- 

Jamin  Lord  Bloomfield,  or  John  Arthur  Douglas  Bloom-  ""^J^/,^®'  '•' 

field,  shall  have  a  legacy  of  2000/.  out  of  the  residue  of  my  q"«*thed  by  the 

•^         *  .  testator.    The 

property,  if  so  much  should  remain  after  paying  the  other  looo/.  was 

paid  to  the  wi« 

legacies,  which  I  have  hereby  bequeathed,  and  after  giving  dow  during  her 

out  of  such  residue  2000/.  to  my  cousin  and  executor,  uonoftheinte- 

Charles  Dean  Oliver,  or  if  the  full  sum  of  2000/.  should  not  J^edTjL'n  S^e 

so  remain,  that  the  said  Benjamin  Lord  Bhomfield,  or  the  $^^in' con- 
sequence of  the 
widow's  claim, 
under  the  covenant  in  the  marriage  articles,  having  exhausted  the  whole  fund  properly  ap- 
plicable for  that  purpose.  Upon  the  widow's  death,  her  personal  representative  claimed  the 
arrears  of  interest  out  of  the  corpus  of  the  fund,  which  was  insufficient  to  pay  all  the  legacies 
bequeathed  by  the  testator : — Held,  upon  the  true  construction  of  the  will,  that  the  interest 
was  given  to  the  wife  in  priority  to  the  other  legacies,  and  that  her  personal  representative 
was  entitled  to  be  paid  the  arrears  of  interest. 

The  interest  was  directed  to  be  calculated  at  fire  per  cent,  according  to  the  rule  of  the 
Court,  the  testator  not  having  fixed  any  rate  of  interest. 
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^^^'        said  John  Arthur  Douglas  Bloomjield,  shall  have  so  mucb 
Peppeb       as  may  remain,  or  be  the  residue  of  my  said  estate. 
Blooxfisld. 
Statement,         ^^^  testator  then  bequeathed  in  these  words :  **  My 
will  is  that  the  residue  of  my  said  fortune,  real^  freehold, 
and  personal,  after  payment  of  my  debts,  and  funeral  ex- 
penses, and  of  the  aforesaid  300/.  to  my  said  wife,  shall  be 
disposed  of  as  follows,  that  Is  to  say,  I  will  and  desire,  that 
my  said  trustees,  or  the  survivor  of  them,  or  the  execu- 
tors, &c.  of  such  survivor,  shall  and  do  pay  and  apply  the 
interest  of  5000/.  to  my  said  dear  wife,  during  her  natural 
life,  and  I  desire  that  such  provision  should  be  in  addition 
to  the  provision  made  for  my  said  wife  by  articles  entered 
into,  previous  to  our  intermarriage;  that  1000/.  of  said  sum 
of  5000/.  shall  be  paid  to  such  person  as  my  said  wife  shall 
by  any  deed,  to  be  by  her  executed,  or  by  her  last  will  and 
testament  in  writing,  direct  or  appoint,  and  that  the  remain- 
der of  the  said  sum  of5000/.  shall  be  paid  to  my  executors  for 
the  uses  and  purposes  of  this  my  will :  and  as  to  all  the  rest  and 
residue  of  the  fortune  to  which  I  am,  or  shall  be  entitled, 
under  the  will  of  the  said  John  Ryder^  as  well  as  under 
and  by  virtue  of  articles  entered  into  on  the  intermarriage 
of  my  father  and  mother(a),  I  give  to  the  said  General  Ben- 
jamin  Lord  Bloomfieldy  two  choice  horses  I  shall  die  pos- 
sessed of;  and  one  horse,  whichever  shall  be  best  suited, 
I  give  and  bequeath  to  my  dear  Harriett  Bloamfield,  wife 
of  the  said  General  Lord  Bloomjield^  as  a  small  token  of 
my  love  for  her.    I  give  and  bequeath  to  William  Wells, 
my  steward,  if  he  shall  be  in  my  service  at  the  time  of  my 
decease,  the  sum  of  100/.,  to  be  paid  to  him  in  six  months 
after  my  decease,  over  and  above  all  wages  that  shall  be 

(a)  So  in  brief. 
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due  to  bim,  if  so  much  should  be  and  remain,  after  pay-  1843. 
ment  of  the  other  legacies  hereinbefore  bequeathed.  I  Pxpper 
also  give  and  bequeath  to  Thomas  Ryan,  my  herdsman,  bloomfield. 
if  he  shall  be  so  living  with  me  at  the  time  of  my  decease,  statement 
two  cows  or'  heifers,  to  be  chosen  by  my  executors.  I 
give  and  bequeath  unto  said  Charles  Oliver^  son  of  my 
aunt  Oliver^  the  sum  of  500/.,  and  unto  Jane  Roberts 
otherwise  Garvey,  Catharine  Pepper,  otherwise  Joyce, 
Maunsell  Pepper,  Theobald  Pepper,  John  Pepper,  Tlio- 
nuts  Pepper,  Junior,  and  Hampden  Pepper,  sons  of  my 
uncle,  Simon  Pepper,  a  like  sum  of  500/.  a  piece.  And  if  it 
shall  appear  that  the  property,  which  I  shall  die  possessed 
of,  or  shall  be  entitled  to  after  the  decease  of  Mrs.  James 
Jones,  should  not  be  found  to  be  sufficient  to  pay  and  dis- 
charge the  different  legacies  I  have  given,  I  do  hereby 
desire,  that  in  case  of  such  deficiency,  that  a  rateable 
deduction  shall  be  made  from  each  of  the  legacies  left  in 
money,  so  that  they  may  come  within  the  scope  of  the 
property  which  I  shall  leave.  And  it  is  my  will  that  none 
of  the  legacies  bequeathed  to  the  following  persons,  that 
is  to  say,  Catharine  Pepper,  otherwise  Joyce,  John  Pep-^ 
per,  Maunsell  Pepper,  Theobald  Pepper,  Thomas  Pepper, 
Junior,  Hampden  Pepper,  or  C/iarles  Pepper,  shall  be  paid 
and  payable  till  one  year  after  the  decease  of  the  said  Mrs. 
Ryder,  otherwise  Jones,  widow  of  the  said  John  Ry- 
der, unless  it  shall  be  found  by  my  executors  that 
there  are  ample  funds  for  doing  so  after  payment  of  my 
just  debts,  funeral  expenses,  and  the  jointure  and  legacies 
payable  to  my  said  dear  wife.  And  my  further  will  is, 
that  if  any  of  the  sons  of  said  Simon  Pepper  shall  die 
before  their  respectively  attaining  their  ages  of  twenty-one 
years,  or  days  of  marriage,  that  then  such  child's  portion 
of  500/.  shall  go,  share  and  share  alike,  among  the  survi- 
vors of  those  who  are,  to  have  the  like  sum.     I  give  and 


Statement, 
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1648.        bequeath  to  Miss  Harriett  Bloomfield  and  Miss  Geargim 
Peppeb       Bloomfield^  daughters  of  said  General  Benjamin  Liord 
Bi,ooMPiBLD.    Bloomfield,  the  sum  of  1000/.  sterlings  each,  payable,  and 
to  be  paid,  in  like  manner  as  the  above  legacies,  in  one 
year  after  the  decease  of  Mrs.  James  Jones  ;  and  as  to  all 
the  rest  and  residue  of  my  real,  freehold,  and  personal  es- 
tate and  fortune,  not  hereinbefore  by  me  given  or  devised, 
I  give,  devise,  and  bequeath  the  same  unto  my  saidcousb, 
Charles  Dean  Oliver^  his  heirs,  executors,  administrators, 
and  assigns  for  ever.    I  desire  that  my  said  trustees,  and 
the  survivor  of  them,  his  executors,  administrators,  and 
assigns,  shall  and  may,  for  the  purposes  of  this  my  will, 
put  out,  and  continue  at  interest,  without  risk  or  loss  to 
themselves,  my  personal  property.'* 

It  appeared  that  the  testator,  who  was  entitled  to  cer- 
tain legacies  under  the  will  of  his  uncle,  the  Rev.  John 
Ryder f  and  was  also  the  residuary  legatee  therein  named, 
had,  upon  the  occasion  of  his  marriage,  in  1792,  covenanted 
to  settle  a  certain  portion  of  the  property  which  he  was 
to  derive  under  his  uncle's  will,  so  as  to  secure  a  jointure 
of  400/.  per  annum  for  his  intended  wife,  and  portions  for 
the  younger  children  of  the  marriage,  and  in  defaidt  of 
children,  for  himself  absolutely.  This  covenant,  however, 
the  testator  neglected  to  fulfil,  although  it  appeared  that 
he  had  acquired  considerable  property  under  his  uncle^s 
will. 

The  testator  departed  this  life  in  the  year  1828,  and  the 
original  bill  was  filed  shortly  afterwards  by  Anne  Pepper^ 
the  widow  of  the  testator,  for  a  general  administration  of 
the  real  and  personal  estate  of  the  testator.  On  the  9th 
of  July,  1830,  a  decretal  order  was  pronounced,  referring 
it  to  the  Master  to  take  the  usual  accounts. 


Statement. 
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Various  proceedings  were  had  in  the  cause,  to  which  it        1843., 
not  necessary  here  particularly  to  advert :  and  in  the  year       pkppes 
1841,  the  Plaintiff,  Anne  Pepper^  died,  having,  previous  to  bloomfield. 
her  death,  been  paid  a  sum  of  1000/.,  part  of  the  5000/.  be- 
queathed to  her  by  the  will  of  the  testator,  but  not  hav- 
ing received  any  portion  of  the  interest,  which  accrued 
upon  the  residue  of  that  sum. 

On  the  12th  of  November,  1841,  the  cause  was  re- 
vived by  the  present  Plaintiff,  William  Wells,  one  of  the 
reported  creditors,  and  also  a  legatee  named  in  the  will 
of  the  said  testator ;  and  on  the  17th  of  January,  1842, 
an  order  of  reference  was  pronounced  at  the  Rolls,  where- 
by it  was  referred  to  the  Master  to  inquire  and  report 
the  several  sums  remaining  due  under  the  decree  in  the 
first  cause,  for  principal  and  interest,  according  to  their 
respective  priorities,  if  any;  and  also  the  funds  in  Bank 
applicable  to  pay  the  sums  decreed,  and  allocate  the  same, 
as  far  as  they  would  extend,  in  payment  of  the  sums 
claimed,  according  to  their  respective  priority,  if  any ; 
and  it  was  by  the  said  order  declared,  that  the  said  Mas- 
ter was  not  to  consider  himself  bound  by  any  finding  as  to 
the  priority  of  the  legatees,  as  mentioned  in  the  reports 
filed  respectively  in  the  said  first  cause,  the  13th  of  Ja- 
nuary, 1833,  and  the  16th  of  July,  1835. 

On  the  12th  of  December,  1842,  the  Master  made  his 
report,  which  contained  the  following  finding :  **  And 
being  contended  before  me,  that  the  Defendant,  George 
Garvey,  as  personal  representative  of  Anne  Pepper,  late 
Plaintiff,  was  entitled  to  be  paid  the  sum  of  2238/.  9s.  Sd. 
out  of  the  said  funds,  for  interest  to  the  decease  of  the 
said  Anne  Pepper,  on  the  sum  of  4000/.,  balance  of  the 


Statewient, 
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1843.        legacy  of  5000/.  bequeathed  to  her  by  the  will  of  the  8ud 

j^j^^j^      testator,   Thomas  Ryder  Pepper^  bat  as  I  am  of  opi- 

_      V-  nion  that  the  said  Qeorge  Garvey  is  not  entitled  to  be 

Bloomfibld.  **  ^ 

paid  the  said  sum  of  2238/.  9^.  2d.  out  of  the  said  funds, 
now  standing  to  the  credit  of  these  causes,  I  have  allo- 
cated the  said  funds  amongst  the  several  other  parties 
and  legatees  of  the  said  testator,  and  excluded  the  claim 
of  the  said  George  Garvey*'' 

This  finding  was  objected  to  on  the  part  of  George  Gar- 
vet/f  who  insisted  that  he,  as  the  personal  representative 
of  the  said  Anne  Pepper,  was  entitled  to  said  sum  of 
2238/.  9«.  Sd.,  and  that  the  Master  ought  to  have  allo- 
cated said  sum  to  him  in  priority  to  the  demands  of  the 
several  parties  and  legatees  in  said  report  mentioned. 

On  the  17th  of  January,  1843,  the  case  came  on  at  the 
Rolls,  upon  a  motion  to  vary  the  report  in  the  above  par- 
ticular, upon  which  motion  His  Honor  the  Master  of  the 
Rolls  was  pleased  to  declare,  that,  according  to  the  true 
construction  of  the  will  of  Thomas  Ryder  Pepper ^  the  said 
George  Garvey,  as  the  personal  representative  of  Amie 
Pepper,  deceased,  was  entitled  to  the  sum  of  2238/.  9s.  2d. 
out  of  the  sum  mentioned  in  the  Master's  report,  for  in- 
terest on  the  said  sum  of  4000/.  in  priority  to  the  other 
legatees  in  the  report  mentioned ;  and  to  order  that  the 
Master  should  review  his  report,  having  regard  to  the 
said  declaration. 

An  application  was  now  made  before  the  Lord  Chan- 
cellor, on  the  part  of  Thomas  Pepper,  John  Pepper,  Theo^ 
bald  Pepper,  and  Hampden  Pepper,  four  of  the  legatees 
named  in  the  testator's  will,  that  the  order  of  the  Master 
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of  the  Rolls  might  be  discharged,  so  far  as  the  same  de-        1843. 
<ilared  that,  according  to  the  true  construction  of  the  will      Titmn 
of  the  testator,  Thomas  Ryder  Pepper,  the  said  George  bm>oiifield 
Garvey,  as  the  personal  representative  of  Anne  Pepper, 
was  entitled  to  the  sum  of  2238/.  9^ .  2d,  for  interest  on  the 
said  sum  of  4000/.,  in  priority  to  the  other  legatees  in  said 
report  mentioned,  and  directed  the  said  report  to  be  re- 
viewed. 


Statement. 


Mr.  William  Brooke  and  Mr.  Molyneux,  in  support  of 
the  appeal,  cited  Acton  v.  Acion(a\  The  Marquis  of  Bute 
V.  Cunyng1iame{b\  Farmer  v.  Mills{c)f  Dimes  v.  Scoit{d)^ 
Scott  V.  Salmond{e),  and  Arnold  v.  Amold{f). 

Mr.  Serjeant  Warren  and  Mr.  Martley^  in  support  of 
the  order,  referred  to  Brown  v.  Broum(g). 


The  Lord  Chancellor: — 

In  this  case  there  are  two  questions  :  first,  whether  the 
legacy  of  5000/.,  bequeathed  to  the  testator^s  widow  for 
her  life,  is  entitled  to  any  priority  over  the  other  legacies; 
and  if  so,  secondly,  to  what  extent  is  that  priority  to 
be  carried.  The  Master  has  postponed  altogether  the 
interest  payable  to  the  wife  ;  but  his  finding  cannot, 
I  think,  be  maintained.  Whatever  be  the  true  con- 
struction of  the  will,  it  is  clear  that  the  testator  in- 
tended to  give  priority,  in  a  general  sense,  to  this  legacy. 


(a)  1  Mer.  178. 
(6)  2  Russ.  275. 

(c)  4  Russ.  86. 

(d)  4  Russ.  195. 


(e)  1  Mylne  &  K.  363. 
(/)  2  Mylne  &  K.  374. 
ig)  1  Keen,  275. 


Judgment. 
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1843.  He  begins  his  will  by  giving  all  his  real  and  personal 
Peppeb  estate  to  his  trustees  and  executors  '^  for  the  purposes 
Bloomfiei^d.  thereinafter  mentioned ;"  so  that  there  is  a  general  dedi- 
Judoment,  catiou  of  all  his  property  to  all  the  various  purposes  of  bis 
will.  He  first  directs  his  debts  to  be  paid;  then  he  leaves 
a  legacy  of  100/.  to  his  wife,  and  then  another  sum  of  100/. 
''  to  be  paid  her  as  soon  as  possible  (out  of  the  sale  of 
my  personal  property)  after  my  decease,  in  addition  to 
her  jointure,  or  anything  I  have  hereafter  bequeathed 
her."  When  a  testator  speaks  of  a  legacy  as  being  in  ad- 
dition to  one,  which  he  had  previously  given  to  the  same 
person,  he  must,  generally  speaking,  be  understood  to 
mean,  that  such  legacy  is  to  partake  of  the  same  character 
as  the  former  one.  Then  the  testator  brings  in  part  of 
his  real  estate  to  swell  the  general  assets,  and  he  directs  a 
legacy  of  2000/.  to  be  paid  out  of  the  residue  to  Lord 
Bhomfieldt  or  John  A.  D.  Bloomfield,  if  the  state  of  tbe 
assets  would  permit  of  their  being  paid :  so  that  the  testator 
appears  to  have  contemplated  some  priority  between  the 
different  gifts  in  every  part  of  this  very  complicated  will: 
for  he  begins  by  giving  a  legacy  to  his  wife,  i/ihich  he  di- 
rects to  be  paid  as  soon  as  possible,  and  subsequently  he 
gives  legacies,  which  are  only  to  be  paid  if  there  shall  re- 
main sufficient  after  payment  of  the  other  gifts. 

Then  comes  the  clause  upon  which  the  present  question 
arises  :  '*  My  will  is,  that  the  residue  of  my  said  fortune, 
real,  freehold,  and  personal,  after  payment  of  my  debts 
and  funeral  expenses,  and  of  the  aforesaid  300/.  to  my 
said  wife,  shall  be  disposed  of  as  follows,  that  is  to  say, 
I  will  and  desire  that  my  said  trustees  shall  and  do  pay  the 
interest  of  5000/.  to  my  said  dear  wife  during  her  life,  and  I 
desire  that  such  provision  should  be  in  addition  to  the 
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provision  made  for  mj  said  wife,  by  articles  entered  into        1843. 
previous  to  our  intermarriage;  that  1000/.  of  the  said  sum  of       Peppbr 
50001,  shall  be  paid  to  such  person  as  my  said  wife  shall  bloomfibld. 
by  deed  or  will  direct,  and  that  the  remainder  of  the  said     j^^Z^^ 
sum  of  5000/.  shall  be  paid  to  my  executors  for  the  uses 
and  purposes  of  this  my  will."    This  is  a  clear  direction 
that  the  interest  of  the  5000/.  should  be  paid  to  the  wife, 
in  addition  to  what  he  had  before  given.   It  therefore  must, 
in  some  measure,  partake  of  the  character  of  the  former 
gifts;  and  as  the  two  legacies  of  100/.,  and  the  jointure  were 
clearly  prior  to  all  the  other  gifts  specified  in  the  will,  it 
follows,  I  think,  that  the  gift  of  the  interest  should  be  en- 
titled to  a  similar  priority. 

Then  comes  this  very  inaccurate  clause :  **  And  as  to  all 
the  rest  and  residue  of  the  fortune  to  which  I  am  or  shall 
be  entitled,  under  the  will  of  the  said  John  Ryder,  as  well 
as  under  and  by  virtue  of  articles  entered  into  on  the  inter- 
marriage of  my  father  and  mother,  I  give  to  the  said 
General  Lord  BloomfieUl  two  choice  horses."  The  tes- 
tator has  here  thought  fit  to  recapitulate  property,  which 
was  included  in  the  previous  devise.  The  gift  of  the  horses 
shews,  that  this  clause  embraces  something  more  than  the 
property  included  in  the  settlement.  Then  there  is  the  gift 
to  Wells,  which  may  be  referred  to  as  indicating  his  inten- 
tion :  **  1  give  and  bequeath  to  W.  Wdls,  my  steward,  if 
he  shall  be  in  my  service  at  the  time  of  my  decease,  the 
sum  of  100/.,  to  be  paid  him  in  six  months  after  my  de- 
cease, over  and  above  all  wages  that  shall  be  due  to  him, 
if  so  much  shall  remain  after  payment  of  the  other  legacies 
hereinbefore  bequeathed."  Now  it  is  not  contended  that 
this  legacy  was  not  to  be  postponed  to  the  legacies  to  the 
wife :  for  though  it  is  to  be  paid  within  six  months  ^after 

VOL.  III.  2  M 
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J  843.  his  decease,  yet  it  is  postponed  to  the  legacies  *'  herein- 
PfppEB  before  bequeathed.**  The  testator  then  gives  legacies  to 
Bloohfield.  his  eight  cousins,  of  500^  a-piece;  and  then  follows  this 
Jud^enu  c^*^se  :  "  And  if  it  shall  appear  that  the  property  which  I 
shall  die  possessed  of,  or  shall  be  entitled  to  after  the  de- 
cease of  Mrs.  James  Jones^  should  not  be  found  to  be  suf- 
ficient to  pay  and  discharge  the  different  legacies  I  have 
given,  I  do  hereby  desire,  in  case  of  such  deficiency^  that 
a  rateable  deduction  shall  be  made  from  each  of  the 
legacies  left  in  money,  so  that  they  may  come  within  the 
scope  of  the  property,  which  I  shall  leave.**  Generally 
speaking,  this  would  apply  to  all  the  legacies  given  before, 
but  the  subsequent  words  would  seem  to  give  the  clause  a 
different  construction :  <^  And  it  is  my  will  that  none  of  the 
legacies  bequeathed  to  the  following  persons,**— enume- 
rating seven  of  the  eight  to  whom  the  legacies  of  MXML 
a-piece  had  been  already  given, — **  shall  be  paid  and  paya- 
ble until  one  year  after  the  decease  of  the  said  Mrs.  Ryder^ 
otherwise  Jomes^  unless  it  shall  be  found  by  my  exe- 
cutors that  there  are  ample  funds  for  doing  so,  after 
payment  of  my  just  debts,  funeral  expenses,  and  the  join- 
ture and  legacies  payable  to  my  said  dear  wife.**  Now  this 
would  seem  to  put  the  legacies  and  the  jointure  to  the  wife 
upon  the  same  footing  as  debts,  and  therefore  that  they 
were  to  be  paid  in  priority  to  all  other  gifts.  The  testator 
expressly  directs  that  seven  of  the  eight  legacies  of  500^ 
each  were  not  to  be  paid,  if  the  payment  of  them  at  all  in- 
terfered with  the  payment  of  the  provision  intended  for  his 
wife ;  and  that  would,  at  first  sight,  lead  to  the  conclusion 
that  the  remaining  one  was  to  be  paid  at  all  events ;  but 
looking  at  the  will  more  closely,  it  appears  to  me  that  such 
was  not  the  testator's  intention,  and  upon  the  whole  will 
my  opinion  is,  that  the  legacy  of  5000/.  is  entitled  to 
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priority.    It  is  a  mere  question  of  intention,  which  the  ^0^^- 

Court  is  not  at  liberty  to  presume,  but  which  must  be  Peppeb 

made  out  from  something  apparent  upon  the  will  itself,  and  bloomfield. 

which,  I  think,  I  do  find  in  this  will  judgment 

But  then  a  question  of  a  very  different  nature  arises : 
The  interest  was  taken  by  the  wife  herself  as  a  specialty 
creditor  under  the  marriage  settlement,  her  husband 
haring  neglected  to  perform  his  contract,  and  secure  the 
jointure,  which  he  had  covenanted  to  do.  The  question 
now  is,  as  the  assets  are  insufficient,  whether,  on  the  one 
hand,  the  widow  or  her  representative  is  not  to  get  on^ 
ahillitig  in  irespect  of  the  arrears,  as  the  Master  has  re- 
ported, or  whetheri  according  to  the  decidon  of  His  Honor, 
she  is  to  be  paid  the  whole  of  the  arrears,  And  consequently 
entitled  to  come  upon  the  corpus  of  the  fund  for  those  ar- 
rears? This  is  a  question  of  very  considerable  difficulty: 
In  the  ordinary  case  of  a  bequest  of  a  sum  of  money  to  the 
testator^s  wife  for  life,  then  after  her  death,  to  her  child,  if 
the  fiind  proves  deficient,  whether  there  be  or  be  not  a 
question  as  to  the  priority  of  that  legacy  over  others,  the 
rights  of  the  wife  and  child,  as  between  themselves,  would  be 
settled  according  to  the  principles  applicable  to  any  other 
case  of  a  settled  fund  proving  deficient ;  the  Court  would 
put  a  value  upon  the  life  interest,  or  adopt  some  other 
means  of  ascertaining  the  loss ;  and  in  this  case,  if  I  could 
perceive  an  intention  to  give  like  successive  interests,  I 
should  not  confirm  the  order  of  His  Honor.  But  the  ques- 
tion is,  is  there  not  an  intention  apparent  upon  the  will, 
that  the  tenant  for  life  is  to  receive  the  full  amount  of  the 
interest  ?  The  words  are  **  I  will  and  desire  that  my  said 
trustees,  &c.  shall,  and  do  pay,  and  apply  the  interest  of 

5000/.  to  my  said  dear  wife  during  her  natural  life:*'  this 

2m2 


510 


CASES  IN  CHANCERY. 


^843.  is  not  a  gift  of  the  6000/,  in  terras ;  but  a  direction  to  the 
Pepper  ezecutors  to  pa  J  the  interest  of  a  sum  of  that  amount  to 
Blookfixld.  the  wife.  It  is  not  a  gift  of  the  5000/.  separate  from  the 
Judgment,  general  personal  estate;  and  though  1000/.  is  given  to 
the  wife  absolutely  to  dispose  of,  yet  the  remainder,  which 
is  not  described  as  4O00L,  but  as  "  the  remainder  of  the 
said  sum  of  5000/^**  is  to  be  paid  to  his  executors  for  the 
purposes  of  the  will,  which,  among  others,were  the  payment 
of  the  500/.  legacies.  Now,  these  are  the  very  legacies, 
over  which  I  consider  the  legacy  to  the  wife  has  priority. 
Those  legatees  are  the  very  persons,  with  whom  the  ques- 
tion  arises ;  and  I  cannot  hold  that  the  wife  is  entitled  to 
the  interest  on  this  sum  in  priority  to  any  of  the  legacies 
in  the  will)  and  at  the  same  time  hold  that  those  legacies 
are  to  be  paid  out  of  that  sum,  in  preference  to  the  arrears 
of  interest  due  to  the  wife.  If  the  principal  sum  be  enti- 
tled to  priority  over  the  other  legacies,  how  can  I  be  called 
upon  to  deny  that  priority  to  the  interest  ?  The  true  con- 
struction, I  think,  is,  that  the  wife  was  to  have,  in  priority, 
the  interest  of  a  principal  sum  of  5000/.  which  was  to  be 
invested,  out  of  the  general  assets,  in  the  Funds  ;  that  she 
was  to  receive  this  interest  during  her  life;  and  that  at  her 
decease,  the  residue,  after  deducting  1000/.,  over  which 
she  was  to  have  a  power  of  disposition,  was  to  go  to  the 
executors  for  the  purposes  of  the  will  Upon  the  best  con- 
sideration that  I  can  give  to  this  will,  I  think  the  Master 
of  the  Rolls  has  come  to  the  right  conclusion.  I  do  not 
mean  to  represent  the  case  as  not  being  one  of  very  consi- 
derable difficulty;  but  I  have  not  sufficient  confidence 
in  any  other  construction,  to  induce  me  to  overrule  His 
Honor's  decision. 


There  is  some  difficulty  as  to  the  rate  of  interest  to  be 
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given  ;  the  common  rate  is  five  per  cent^  but  as  the  assets         ld43. 
are  directed  to  be  invested  at  interest,  it  might  be  said^       Peppeb 
that  the  rate  of  interest  in  the  Funds  should  be  given,   bloomheld. 
The  testator  has  not  fixed  any  rate  of  interest  f  I  think  it      ju^iZnt 
best,  under  all  the  circumstances^  to  follow  the  rule  of  the 
Court;  interest,  therefore,  is  to  be  calculated  at  five  per  cent. 
All  parties  must  have  their  costs,  both  here  and  at  the 
Rolls,  out  of  the  fund,  as  the  difficulty  has  been  created 
by  the  testator  himself. 


Affirm  the  Rolls'  order,  save  as  to  the  costs :  let  the  costs  Order. 
of  all  parties  of  the  motion  at  the  Rolls,  and  of  this  mo- 
tion, be  paid  out  of  the  funds.  Deposit  to  be  returned 
to  the  Defendants,  Peppers;  and  let  the  Master,  in  re- 
viewing his  report  of  the  12th  of  December,  1842,  pur- 
suant to  the  order  of  the  17th  of  January,  1843,  allow  to 
the  said  John  Garvey^  interest  at  the  rate  of  five  per  cent, 
per  annum,  on  the  said  sum  of  4000/. 

Reg.  Lib.  1842,  fol.  171. 
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Fib.  11,  13. 

A  testator.        gy  i„derfure,  dated  the  28th  of  November,  1789,  WA 

seised  of  an  es-  '  ' 

tale  pur  auter     i^^  p^  X.  Treuck  demised  to  John  Cannon  the  lands  of 

vte,  and  pos- 
sessed of  per-    Gortnamacken,  containing  42  acres,  to  hold  for  two  Kves. 

sonal  property 

to  the  amount     John  Cannon  erected  a  flour  mill  on    the  lands,    and 

of  about  4600/. 

by  his  wiu  be-    shortly  afterwards  delivered  up  the  possession   of  the 

queathed  *'  the  ,  .  .  »»/•»..         ^  y  •      ^l 

sum  of  1500/.,  premises  to  his  soUi  rVtUtam  Cannon  ^  the  testator  m  toe 
of^the  450^  cause.  WiUiam  thenceforward  carried  on  the  business  of 
S^f^'hlr^     the  mill,  and  built  a  dwelling-house  on  the  same  lands. 

property,"  in 
trust  for  the 

use  of  his  fa-         By  indenture,  dated  the  2lst  of  September,  1811,  being 

ther,  to  be  dis-  •  i»   i_  - 

posed  of  by       the  settlement  executed  upon  the  occasion  of  the  marriage 

him,  share  and  i  •      n    i 

share  alike,  as  of  WiUiam  Cannon^  John  Cannon^  his  father,  conveyed  to 
^11 8hodd**Ip-  bin^  absolutely  the  said  lands  and  premises. 

point,  among 
testator's 

brothers, /r.  WiUiom  Cannon  AvXy  made  his  will,  dated  the  16th  of 

and  /.,  and  the  "^ 

daughter  or       August,  1812,  in  the  words  following,  viz. : — "  I,  JVittiam 

daughters  of 

his  sister  E.       Cannon,  of  Millmount,  give,  devise,  and  bequeath  all  my 

The  will  con-  ,  ,,  ,  ^  ^      ,  i  .     i 

tained  a  resi-  worldly  estate  and  fortune,  of  what  nature  or  kind  soever, 

thlwZworX/"  ^  ™^y  ^^^  seised,  possessed  of,  or  otherwise  entitled  unto, 

rest^resi^due  ^^^''  personal,  or  Otherwise,  to  the  Honourable  Captain 

^t'^^rJridf  "^^'^^^^  ^'  Trench,  of  Galway ,  Henry  Cannon,  of  Corker, 

estate  and  for-  Samuel  Evans,  of  Mount  Evans,  Esq.,  and  to  their  heirs, 

tune,  not  here- 
tofore and         executors,  and  administrators,  in  trust,  nevertheless,  to  and 

hereby  disposed 

of,  in  trust  to 

the  use  of  my  affectionate  father,  J.  C,  and  his  heirs,  execntors,   and  administrators  for 

ever:" — 

Heldf  that  the  estate  pur  auter  vie  passed  under  the  residuary  clause,  and  not  under  the 
words  "  any  further  property,"  upon  the  construction  of  the  whole  will. 

E.  had  several  daughters: — Held,  that  the  testator's  father  took  a  life  interest  in  the  "1500/., 
together  with  any  further  property,"  and  that  on  his  decease,  without  having  executed  his 
power  of  appointment,  H.  J.,  and  each  of  the  daughters  of  E.,  were  entitled  to  equal  shares. 

A  testator  seised  under  a  lease  pur  auter  rie,  devised  the  lease  upon  certain  trusts:  upon  the 
determination  of  the  lease,  the  trustee  of  the  will  obtained  a  new  lease,  which  comprised  th» 
promises  in  the  original  lease,  together  with  additional  lands : — Held,  that  the  trusts  of  the  will 
did  not  attach  upon  the  additional  lands. 
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for  the  following  uses^  intents,  and   purposes,  and  none 
other,  that  is  to  say,  that  my  said  trustees  shall  and  will, 
as  speedily  as  may  be  after  my  decease,  lay  out  in  govern- 
ment or  on  private  securities,  but  not  to  be  answerable  for 
the  same,  the  sum  of  4500/.  to  be  raised  out  of  my  per- 
sonal fortune,  which  fund  stands  charged  with  the  payment 
of  a  jointure  to  my  beloved  wife,  under  and  by  virtue  of 
my  marriage  settlement ;  and  then  as  to  the  said  4500/., 
and  all  my  estate  and  interest  in  the  farms  of  Raheen  and 
Gortnamacken,  otherwise  Millmount,  together  with  the 
dwelling-house,  out-offices,  mill-kilns,  and  all  other  edifices 
thereon,  and  their  appurtenances,  in  trust  for  the  use  of 
the  child,  of  which  my  beloved  wife  is  now  pregnant,  if 
said  child  shall  happen  to  be  a  son,  and  to  his  heirs,  exe- 
cutors, and  administrators,  on  his  attaining  the  age- of 
twenty-one  years ;  but  should  my  said  son  marry  without 
the  consent  of  my  said  trustees,  or  the  survivor  of  them, 
before  he  attains  the  age  of  twenty-one  years,  then  my  will 
is  that  he  shall  receive  no  part  of  my  estate  or  property 
hereby  devised  or  bequeathed  him,  until  he  attains  the 
age  of  twenty-five  years ;  and  I  hereby  empower  my  said 
trustees,  or  the  survivor  of  them,  to  advance  such  reason- 
able portion  or  part  of  the  said  principal  sum  of  4500/.  as 
they  may  think  necessary  for  carrying  on  the  mill  business 
at  Gortnamacken,  otherwise  Millmount,  to  my  said  son,  on 
his  attaining  the  age  of  eighteen  years,  and  for  his  cloth- 
ing, maintenance,  and  education,  to  advance  the  sum  of 
30/.  a-year,  till  he  attains  the  age  of  ten  years :  and  from 
that  period,  and  for  the  aforesaid  purposes,  till  he  attains 
the  age  of  twenty-one  years,  to  increase  the  same  to  CO/, 
a-year;  and  I  desire  that  he  may  be  educated  at  some 
good  mercantile  school.     And  I  further  hereby  empower 
my  said  trustees  to  execute  to  my  beloved  and  respected 
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father  a  lease  of  the  said  farms,  milly  and  dwelling-bonse 
and  of&ces  of  Raheen  and  Millmount,  during  the  minority 
of  my  son,  till  he  attains  the  age  of  eighteen  years,  and 
actually  carries  on  the  milling  business  at  Gortnamacken, 
otheri^e  Millmount,  the  rent  thereof  to  be  rated  by  the 
said  trustees  much  below  its  value ;  but  should  it  so  happen 
that  my  said  son  should  die  before  he  attains  his  age  of 
twenty-one  years,  or  die  without  issue  living  at  the  time  of 
his  death,  then  as  to  the  farms  and  mills  of  Gortnamacken 
and  Raheen,  together  with  their  appurtenances,  and  also 
as  to  the  said  sum  of  4500/.,  then  in  further  trust  (charge- 
able however  with  a  jointure  for  such  wife  as  my  said  son 
may  take,  as  aforesaid,  which  jointure  is  not  to  exceed  the 
yearly  amount  of  100/.),  to  the  use  df  my  father  during 
th6  term  of  his  natural  life;  and  from  and  immediately 
after  his  decease,  then  in  further  trust  to  the  use  of  my 
brothers,  Henry  and  John  Cernnan,  and  the  children  or 
child  of  Samuel  Evans,  by  my  sister,  Esther  Evans^  other- 
wise Cannon,  share  and  share  alike,  as  his  last  will  and  tes- 
tament shall  direct  and  appoint;  the  same  to  be  distributed 
among  them ;  and  my  will  is  that  the  rents,  issues,  and 
profits  of  my  said  farms  and  lands  of  Raheen  and  Grortna- 
macken  shall  be  placed  out  as  the  said  sum  of  4500/.  is 
hereinbefore  directed,  and  in  the  like  manner ;  and  when, 
by  the  accumulation  of  interest  of  the  said  sum  of  4*500/., 
and  the  rents,  issues,  and  profits  of  the  said  farms,  there 
shall  be  any  surplus  created,  then  in  further  trust,  as  to 
the  said  surplus  over  and  above  the  said  sum  of  4500/., 
and  also  as  to  the  interest  in  said  farms,  to  the  use  of  my 
father,  for  and  during  his  natural  life,  and  from  and  imme- 
diately after  his  decease,  to  the  use  of  my  brothers  Henry 
and  John  Cannon,  and  the  children  or  child  of  Samuel 
Evans,  share  and  share  alike;  my  father's  last  will  and 
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testament  to  direct  and  appoint  the  same  to  be  distributed 
amongst  them,  it  being  my  will  and  express  desire  and  in- 
tent,  that  the  child  of  which  my  wife  is  now  pregnant,  if  a 
son,  shally  even  in  the  event  of  his  having  issue,  and  that 
they  shall  be  living  one  or  more  at  the  time  of  his  death, 
take  no  more  of  my  worldly  estate  than  the  sum  of  4500/., 
clear  and  above  all  deductions  whatsoever :  and  should  it 
so  happen  that  the  child  of  which  my  wife  is  now  preg- 
nant should  be  a  daughter,  then  my  will  is,  that  my  said 
trustees  shall,  out  of  the  said  sum  of  4500/.,  pay  her  the 
sum  of  3000/.  on  her  day  of  marriage,  the  consent  and  ap- 
probation of  my  said  trustees  being  thereunto  first  in 
writing  had ;  and  I  hereby  direct,  and  my  will  is,  that 
should  my  said  daughter  marry  without  their  consent, 
that  from  the  day  of  such  marriage  she  shall  receive  no 
more  than  the  interest  of  the  said  sum  of  3000/.,  her 
receipt  alone  to  be  taken  for  the  same  notwithstanding, 
and  the  principal  sum  to  go  and  be  divided  amongst  her 
children,  or,  if  but  one  child,  the  whole  to  that  one  child. 
And  as  to  the  sum  of  1500/.,  the  other  part  of  4500/., 
together  with  any  further  property,  then  in  trust  to  the 
use  of  my  father,  to  be  disposed  of  by  him,  share  and  share 
alike,  as  he   by  will  or  deed  may  appoint,  among  my 
brothers  Henry  and  John  Cannon^  and  the  daughter  or 
daughters  of  Samuel  Evans,  by  my  sister,  Esther  Evans, 
with  a  Uke  power,  with  like  uses,  to  my  said  father,  as  to 
the  said  sum  of  3000/.     Should  it  so  happen  that  my  said 
daughter  should  die  without  issue  living  at  the  time  of  her 
death,  for  the   maintenance  and  education  of  my  said 
daughter,  I  desire  that  30/.  a-year  may  be  paid,  till  she 
attains  the  age  of  ten  years ;  and  from  that  period  that  it 
may  be  increased  to  60/.  a-year,  till  her  age  of  twenty-one 
years.  As  to  the  rest,  residue,  and  remainder  of  my  worldly 
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1843.  estate  and  fortune  not  heretofore  and  hereby  disposed  of,  if 
trust  to  the  use  of  my  affectionate  father,  Jtkhn  Camun^ 
and  his  heirs,  executors,  and  administrators  for  ever ;  bt*-  m-ig 
statmtHt,  ^^  ^^  ^^  happens  that  my  wife  should  be  pregnant  of  tf»»^  j 
children,  then  in  trust  that  the  said  sum  of  4500/.  shall  tf  fl 
equally  divided  amongst  them,  share  and  share  alike,  .^ 
the  same  manner,  and  to  the  same  uses  as  the  said  sums  .  c 

4500/.  and  the  3000/.  are  hereinbefore  limited  and 
rected. 


*'I  also  will  and  desire  that  my  beloved  wife's  jointu- 

shall  be  paid  her  quarterly  or  half-yearly,  as  she  may  wishi^ ; 

and  at  the  end  of  twelve  months  after  my  decease,  she  c^^ 

her  trustees  may  be  at  liberty  to  draw  out  of  my  person^^-I 

property  the  sum  of  1000/.,  being  the  fortune  I  receive^^ 

with  her,  and  which  will  be  in  full  of  all  jointure*     And  ^ 

constitute  and  appoint  the  Honourable  Captain  WilUcnr^ 

he  Poer  Trench,  of  Galway,  Henry  Catman,  of  Corker^^^ 

Samuel  Evans,  of  Mount  Evans,  to  be  my  executors  to  se^^^ 

this  my  last  will  and  testament  executed  to  its  intents  and 

meaning :  and  in  case  of  any  difference  arising  between 

them,  or  any  branch  of  my  family,  or  my  heirs,  or  them, 

to  be  left  to  the  decision  of  Robert  0*Hara,  of  Raheen, 

Esq.  sen.,  and  Robert  P.  Perse,  of  Castleboy,  Esq. :  their 

opinion  and  decision  shall  be  final  and  conclusive:  and 

should  any  of  the  parties  concerned  endeavour  to  break 

through  or  invalidate  their  decision,  I  order  that  he  shall 

forfeit  the  whole  of  the  sum  or  property  he  endeavours  to 

dispute.     And  in  case  of  the  decease  of  the  above-named 

referees,  viz.,  Robert  O'Hara  and  Robert  P.  Perse,  Esqrs., 

I  will  and  desire  that  myexecutors  may  appointone  or  more 

in  their  place  as  arbitrators.   And  on  the  determination  of 

the  lease  of  Millmount,  otherwise  Gortnamacken,on  which 
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]  have  expended  about  3000/.,  I  beg  and  request  my  exe« 
cutors  to  get  a  renewal  of  said  lease  for  the  benefit  of  my 
heirs." 

On  the  same  day  on  which  this  will  bore  date,  William 
Cannon  departed  this  life ;  Henry  Cannon  alone  proved 
the  will.  The  childj  of  whom  the  testator's  wife  was 
enceinte  at  the  time  of  leaking  his  will,  was  born  in  the  foU 
lowing  September,  and  proved  to  be  a  daughter,  who  was 
named  Deborah^  and  afterwards  married  Edward  Maun- 
9eU^  and  was  the  |^f  tator's  only  child. 

At  the  tii9e  pf  the  testator's  death,  he  was  seised  of 
the  said  li^pds  of  Gprtnaraacken  or  MiUmount,  by  virtue  of 
the  before  mention^  instir^ments ;  be  was  also  possessed  of 
piersonal  property  amounting  to  about  4500/. 

On  his  deathjt  John  Cannon  possessed  himself  of  the 
personal  property,  a^d  without  the  dissent  oi Henry  Can^ 
non,  the  e^ieci^itpr,  took  ^poo  himself  to  administer  the 
asaeta ;  he  also  went  ipto  possession  of  the  lands  and  mill 
of  Gortnamacken,  in  wbicl^  he  continued  until  1824,  when 
Henry  took  possession  of  them. 
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John  Cannon  paid  certain  debts  of  the  testator;  he  also 
paid  the  1000^  directed  by  the  will  to  be  given  to  the  tes- 
tator's widow,  in  Ueu  of  jointure,  and  the  daughter's  por- 
tion of  3000/. ;  and  on  the  marriage  of  Thomas  Fair  with 
MaryAnnCy  one  of  the  daughters  of  Samuel  Evans,  John 
Cannon  advanced  to  them  a  sum  of  400/.,  of  which  the  sum 
of  36&1.  4«.  7|c/.  was  taken  out  of  the  testator's  assets. 

In  1826,  Henry  Cannon  applied  to  Lord  Clancarty,  the 
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1843.  iiead  landlord,  for  a  new  lease  of  the  lands  of  Gortna- 
macken,  which  was  promised,  on  the  terms  of  certain  im- 
provements, which  were  accordingly  made  by  Henry 
Statement.  Connon,  at  a  considerable  expenditure ;  and  by  indenture 
dated  the  27th  of  December,  1826,  upon  the  expiration  of 
the  lease  of  1789,  Lord  Clancarty  made  a  lease  to  Henry 
Cannon  of  15S  acres,  which  included  the  42  acres  com- 
prised in  the  former  lease,  at  a  rent  of  60/.  Ids.  lOdL 


Henry  Cannon  continued  in  possession  of  the  lands  to 
the  time  of  his  decease,  which  took  place  on  the  27th  of 
May,  1829 ;  John  Fair  was  his  executor.  Since  the  death 
of  Henry  Cannon,  his  widow  had  been  in  continued  pos- 
session of  the  premises.  John  Cannon  died  on  the  S6th 
of  April,  1828,  having  previously  made  his  will;  but  did 
not  in  any  manner  exercise  the  power  of  appointment 
given  to  him  by  his  son,  the  testator.  Deborah  Evans, 
another  of  the  daughters  of  Samuel  Evans,  married  George 
Acheson,  and  the  present  suit  was  instituted  by  them  for 
the  purpose  of  carrying  into  execution  the  trusts  of  the 
said  will  of  William  Cannon,  and  of  ascertaining  the  rights 
of  the  devisees  and  legatees  claiming  under  its  provisions. 

The  usual  reference  was  made  to  the  Master,  who  by 
his  report  found,  amongst  other  matters,  the  several  facts 
and  deeds  above  stated,  and  submitted  for  the  decision  of 
the  Court  the  following  special  points,  viz.  :— 


First, — Whether  the  lands  of  Gortnamacken  were  in- 
cluded in  the  gift,  **  together  with  any  further  property," 
or  whether  John  Cannon  became  absolutely  entitled  to 
them  under  the  residuary  clause. 
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Secondly, — Whether  under  the  clause  of  the  will,"  And 
as  to  the  sum  of  1500/.,  the  other  part  of  the  4500/., 
together,"  &c.  &c.,  John  Cannon  took  any  interest  in  the 
property  therein  comprised. 

Thirdly, — Whether  the  appointees  named  in  the^same 
clause  were  to  take  in  equal  shares,  or  whether  the  chil- 
dren of  Samuel  Evans  were  to  take  only  one  share  amongst 
them. 

Fourthly,— Whether  after  the  1000/.  given  to  the  tes- 
tator*s  widow  had  been  deducted  from  the  4500/.,  the 
amount  of  his  personal  property,  the  interest  of  the  resi- 
due, and  the  rents  of  the  lands,  were  to  accumulate  until 
such  accumulated  sum  should  amount  to  4600/.,  or 
whether  the  residue,  3500/.,  without  accumulation,  was 
alone  to  be  subject  to  the  claims  of  the  legatees. 

The  Master,  by  his  report,  also  found  that  the  lease  of 
27th  of  December,  1826,  was  a  graft  upon  that  of  1789, 
so  far  as  regarded  the  lands  comprised  in  that  lease,  but 
not  farther,  and  that  the  persons  interested  in  the  old 
lease,  under  the  will  of  William  Cannon^  were  entitled  to 
the  benefit  thereof,  subject  to  the  claims  of  the  represen- 
tatives oi  Henry  Cannon^  upon  account  of  his  expenditure 
on  the  premises,  which  was  the  consideration  given  for  the 
lease  obtained  by  him.  The  Master  also  reported  that 
the  sum  of  400/.,  paid  by  John  Cannon  to  Mary  Ann  Fair, 
was  a  gratuity. 
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To  this  report  several  exceptions  were  taken :  one,  that 
the  lease  of  1826  should  have  been  reportd  to  have  been  a 
graft  upon  that  of  1789,  as  to  all  the  lands  comprised  in 
the  later  lease ;  and  another  exception  was  grounded  on 
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the  p^opositioh,  that  the  sum  of  369/.  4«.  7 Id.,  part  of  the 
400/.,  should  tiot  have  been  reported  a  gratuity,  but  should 
have  been  considered  Aa  paid  in  part  satisfaction  of  the 
Statement,  claims  of  Mary  Anne  Fair,  under  the  will  of  William 
Cannon. 

The  case  now  came  on  to  be  heard  upon  the  Master's 
report,  and  exceptions. 


Atyument.         Mr.  Serjeant  Warren,  Mr.  Wm.  Brooke,  and  Mr.  B.  C. 
Lloyd  for  the  Plaintiffs. 

Mr.  Moore  and  Mr.  J*  G.  Holmes  for  the  personal  re- 
presentatives of  John  Cannon  the  elder. 

Mr.  Monahan  and  Mr.  Flood,  for  parties  claiming  under 
Henry  Cannon. 

Mr.  P.  J.  Blake  for  Mrs.  Fair. 

The  following  cases  were  cited  :  Arnold  v.  Amold(a), 
Saumarez  v.  Saumarez{b),  Doe  v.  Roul{c),  Doe  v.  Lainch- 
hury{d).  Doe  v.Langktndsie),  Chave  Y.Farrant{/),  Ran- 
dall s,Russell{g),  Blakeney  y.Blakeney{h),  and  James  v. 
Dean{k). 


Jwdpnent.         ThE    LoRD    CHANCELLOR  I — 

This  is  a  very  complicated  will ;  but  although  it  is  im- 
possible to  say,  with  certainty,  that  any  sensible  disposi- 


Ca)  2  Mylne  &  C.  256. 
(6)  4  Mylne  Sc  C.  331. 
(c)  7  Taunt.  79. 
(rf)  11  East,  290. 
(<?)  14  East,  370. 


(/)  18  Ves.  8. 
ig)  3  Mer.  190. 
{h)  6  Sim.  52. 
(t)  15  Ve5.  236. 
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was  in  the  mind  of  the  testator,  I  do  not  think  there  is 
much  real  difficulty  as  to  the  construction  which  this 
Court  must  adopt. 

The  testator  had  personal  estate,  which  he  considered 
sufficient  to  produce  the  sum  of  £4500.  His  wife  was 
pregnant,  and  he  intended  to  provide  for  three  events. 
First,  in  case  there  should  be  one  child,  and  that  child  a 
son,  the  4500/.  was  to  go  to  him  on  his  attaining  the  age 
of  twenty-one  years,  and  certain  portions  of  the  interest 
were  to  be  advanced  during  his  minority  :  and  there  is  a 
clear  gift  to  that  child  of  the  leasehold  premises.  I  was  a 
little  surprised  to  hear  the  case  argued  by  one  counsel,  as 
if  the  words  giving  the  estate  were  only  used  in  order  to 
secure  the  sum  of  4500/. ;  and  by  another,  as  if  there  was 
an  independent  gift  to  the  testator's  father  for  life,  with 
remainder  to  collateral  relations,  taking  away  the  lease- 
holds altogether  from  the  son ;  and  Mr.  Lloyd  contended, 
I  think,  for  a  third  construction.  If  the  only  child  was  a 
daughter,  she  was  to  have  3000/.  upon  her  marriage;  and 
it  is  clear  that  she  was  not  to  take  any  of  the  real  estate. 
The  testator  directs,  that  if  there  should  happen  to  be 
two  children,  although  both  sons,  they  should  have  4500/.; 
and  there  are  no  words  in  the  will  to  give  to  them  any  por- 
tion of  the  real  estate :  and  yet  the  real  estate  is  given  to 
the  only  son,  in  the  event  of  there  only  being  one  child.  I 
cannot  consider  the  clause  which  gives  the  father  the  sur* 
plus  above  4500/.,  and  the  interest  in  the  farms,  as  an 
independent  devise.  The  clause  must  be  construed  with 
reference  to  the  other  parts  of  the  will.  Now  the  accu- 
mulations not  required  for  the  maintenance  of  the  son 
were  to  go  over  to  the  father  for  life,  and  then  to  the  col- 
lateral relatives.     The  gift  to  the  father  is  very  clear  in 
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its  terms :  "  Should  it  so  happen  that  my  said  son  should 
die  before  he  attains  his  age  of  twenty-one>  or  die  without 
issue  living  at  the  time  of  his  death,  then  as  to  the  farms, 
&c.,  and  also  as  to  the  said  sum  of  4^00/.  in  further  trust, 
chargeable,  however,  with  a  jointure,  &c,  to  the  use  of  mj 
father  during  his  life/'  He  puts  the  case  here  of  the  death 
of  the  son  under  age,  or  without  issue  Uving  at  his  de- 
cease, and  in  either  event  gives  the  property  over  to  his 
father.  He  then  provides  for  an  only  child,  being  a  daugh- 
ter.   Then  come  the  words,  on  which  there  has  been  so 
much  comment.    After  giving  his  daughter  3000/.,  but 
no  interest  in  the  real  estate,  he  says,  "  as  to  the  sum  of 
1500/.,  the  other  part  of  the  4600/.,  together  with  anj 
further  property.**    What  do  these  words  include?    It  is 
settled  that  the  word  "  property'*  is  one  of  the  largest 
that  can  be   used.      In   Huxtep  v.  Brooman(a),   Lord 
Thurlow  held  a  disposition  of  **  all  I  am  worth'*  suflScient 
to  pass  real  as  well  as  personal  estate.  The  only  question, 
therefore,  is,  in  what  sense  the  testator  intended  to  use 
these  words.     He  begins  his  will  by  bequeathing  all  his 
worldly  estate  and  fortunCj  and  plainly  intends  to  include 
every  thing  in  those  words.    When  he  makes  his  residu- 
ary disposition,  the  gift  is  in  these  terms,  '*  as  to  the  rest, 
residue,  and  remainder  of  my  worldly  estate  and  fortune," 
precisely  the  words  with  which  he  set  out :  they  would 
therefore  be  held  to  have  the  same  operation  here  as  at 
the  commencement  of  the  will,  subject  of  course  to  what 
had  been  intermediately  disposed  of.    The  same  word 
*'  property"  is  also  used  in  the  direction,  that  the  testa- 
tor's wife  should  have  1000/. ;  but  there  the  expression  is 


(a)  1  Bro.  C.  C.  437. 
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"  out  of  my  personal  property,"  thus  introducing  the  qua- 
lifying word  "  personal." 

Here  then  there  is  a  residuary  gift,  which  in  its  terms 
embraces  both  real  and  personal  property.  I  admit  the  rule 
to  be,  that  if,  in  a  will,  there  is  a  clear  and  complete  dis- 
position of  property,  that  disposition  cannot  be  cut  down 
merely  because  there  is  also  a  residuary  clause  in  the  will; 
but  if  there  is  a  reasonable  doubt  as  to  the  extent  of  the 
previous  disposition,  the  residuary  gift  must  be  taken  into 
consideration,  and  the  subject  of  the  doubt  may  be  in- 
cluded ui  the  residue.  It  is  said  that  the  real  estate  was 
intended  to  go  to  the  collateral  relations ;  but  I  am  rather 
disposed  to  think  that  the  place  in  which  the  words  "  fur- 
ther property"  sund,  leads  to  the  construction  that  the 
testator  meant  property  of  the  same  nature  as  the  1500/., 
and  there  would  be  property  of  the  same  nature,  viz., 
the  accumulations,  the  saving  of  the  interest  of  the  3000/. 
until  his  daughter's  marriage.  My  impression  therefore 
is,  that  in  order  to  give  effect  to  the  whole  of  this  will,  the 
words  *'  further  property"  must  be  considered  as  con- 
fined to  personal  estate.  I  do  not  find,  out  of  the  resi- 
duary clause,  any  disposition  of  the  real  estate,  except  in 
the  event  of  an  only  child,  a  son.  The  residuary  clause, 
being  a  limitation  to  the  father,  his  heirs,  executors,  and 
administrators,  is  properly  applicable  to  both  real  and 
personal  estate.  I  shall  therefore  hold  that  the  real  es- 
tate was  not  disposed  of  in  the  previous  part  of  the  will, 
and  that  it  passed  to  the  father  under  the  residuary  gift. 
This  makes  the  will  consistent :  for  if  there  had  been  a 
son  born  and  he  had  died,  the  father  was  to  have  had  a 
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life  interest  in  the  real  estate;  and  in  no  other  erent  do  I 
find  any  disposition  in  favour  of  the  father  except  under  the 
clause  as  to  the  1600/. 

As  to  the  special  finding  on  that  pointy  I  am  disposed  at 
present  to  think,  that  if  the  residuary  clause  includes  the 
real  estate,  the  testator  uitended  the  property  to  go  to  the 
collateral  relations  at  once,  to  the  entire  exclusion  of  the 
father. 


As  to  the  third  special  point,  it  is  quite  clear  that  til 
the  objects  of  the  clause  take  equal  interests  in  the  gift: 
there  is  no  pretence  for  the  construction,  which  limits  the 
interest  of  the  children  of  Samuel  Evans  to  one-third. 
And  the  1000/.  for  the  wife  of  the  testator  must  come  oat 
of  the  general  personal  estate.  * 

Upon  the  question  whether  the  lease  of  1826  was  a  graft 
upon  the  old  lease  as  to  the  additional  lands  demised  by 
the  new  lease,  a  case,  before  Sir  William  Grant,  oT Randall 
V.  RusseWfl)  was  referred  to ;  and  in  a  subsequent  case, 
Hardman  v.  Johnson,  in  the  same  volume(6).  Sir  W.  Grani 
again  decided  that  the  purchase  by  the  lessee  of  the 
reversion  in  fee  was  for  his  own  benefit.  I  will  not  carry 
this  doctrine  beyond  the  limits,  to  which  the  authorities 
have  already  extended  it.  If  a  man,  having  a  fiduciary 
character  in  respect  of  certain  lands,  obtain  a  new  in- 
terest, that  will  be  bound  by  the  old  trusts ;  but  in  this 
case  I  am  asked  to  go  much  further,  and  to  hold  diat 
what  he  takes  besides  the  old  interest,  although  in  new 


(a)  3  Mer.  190. 


(b)  Page  347. 
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lands,  is  bound  by  the  trusts  of  this  will,  because  the  new 
lands  are  comprised  in  the  same  lease  with  the  old  lands. 
There  is  no  such  rule  of  Equity.  Is  there  any  equity  to 
follow  what  a  trustee  obtains  in  a  property  not  subject 
to  the  trust  t  If,  indeed,  trustees  mix  up  property  in 
an  improper  manner,  so  that  the  trust  property  cannot 
be  distinguished  from  their  own,  they  may  suffer  from 
the  consequence  of  their  conduct ;  but  here  I  must  take 
it  for  granted  that  the  newly  acquired  lands  can  be 
severed  from  the  others ;  they  may  be  liable  to  indemnify 
the  others  from  the  increased  rent ;  but  to  say  that  I  am 
bound  thus  to  follow  the  trustee  through  all  the  acts  of 
his  Hfe,  and  that  if  he  took  different  lands  by  a  different 
lease  from  the  same  party,  I  am  to  hold  that  the  old  trusts 
attached  upon  them  would  be  most  unreasonable ;  I  have 
no  disposition  to  extend  the  doctrine,  which  has  been  car- 
ried quite  far  enough ;  this  exception  must,  therefore,  be 
overruled,  with  costs ;  I  shall  also  overrule  the  second  ex- 
ception, with  costs :  no  relationship  has  been  made  out  to 
bring  the  case  within  the  authorities  upon  satisfaction.  I 
shall  reserve  the  first  point,  and  mention  it  again. 


The  Lord  Chancellor  : 

It  is  impossible  to  reconcile  all  parts  of  this  will ;  but  I 
think  that  the  real  estate  passed  under  the  residuary  de- 
vise. In  every  case  in  the  will  in  which  the  real  estate  is 
mentioned,  it  is  described  with  great  particularity.  It  is 
not  likely,  therefore,  that  the  testator  intended  to  include 
it  after  the  bequest  of  1500/.,  under  the  general  words 
**  any  further  property."    The  residuary  words  in  the 
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1843.        clause  are  comprehensive,  giving  all  his  worldly  estate  and 
AcHBson      fortune  to  his  father,  his  heirs,  executors,  and  administra- 
Faib.         ^^^^9  *"^  ^"  ^^®  beginning  of  the  will  he  gives  to  the  trua- 
Ju^ment       *®®^  *^'  ^^  worldly  cstatc  and  fortune,  and  he  adds,  "  whe- 
ther real,  personal,  or  otherwise;'*  so  that  in  his  view  these 
words  included  his  real  estate. 

It  was  said  at  the  conclusion  of  the  argument,  that  if 
there  were  one  son,  and  that  son  died  withodt  issue^  it 
was  intended  that  the  father  should  take  a  life  interest  in 
the  real  estate,  with  remainder  to  the  collateral  rela- 
tions, and  that  the  same  disposition  was  to  be  supposed  to 
have  been  intended,  as  to  such  parts  of  the  property  as 
should  be  undisposed  of,  m  the  event  of  the  child  being  a 
daughter.    But  the  answer  to  this  is,  that  in  the  second 
case  the  interest  to  be  disposed  of  was  to  be  absolute,  and 
in  possession  ;   for  as  he   only  gave  two-thirds  to  the 
daughter,  he  gave  one-third  away  immediately  on  his  de* 
cease,  but  in  the  other  case  the  interest  was  to  be  taken 
on  a  contingency  and  in  remainder.     However,  indepen- 
dently of  this  answer,  I  cannot  act  on  the  probability  of 
intention  of  a  testator,  who  gives  the  real  estate  very  anx- 
iously to  the  child,  in  case  it  should  be  a  son ;  yet  if  there 
should  be  two  children,  though  each  or  one  might  be  a  son, 
makes  no  disposition  of  the  real  estate  in  their  favour.    I 
think,  therefore,  the  real  estate  passed  under  the  residuary 
devise.    The  only  question  is,  as  to  the  extent  of  the  gift 
of  the  1600/.,   and  "  any  further  property :"    these  last 
words  would,  I  think,  include  accumulations  of  the  interest 
of  the  3000/. ;  at  least  they  would  include  any  other  por- 
tions of  the  personal  estate,  besides  the  4500/.,  which  had 
not  been  disposed  of.    There  is,  therefore,  plenty  of  pro« 
perty  for  these  words  to  operate  on. 
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The  next  qaestion  is,  whether  the  father  takes  any  inte- 
rest in  the  1500/. ;  I  think  he  takes  a  life  interest,  for  in 
the  first  bequesty  the  testator  expressly  gives  the  father  a 
life  estate,  and  in  this  clause  (the  words  are  very  sin- 
gular) he  gives  the  property  to  the  use  of  the  father, "  to  be 
disposed  of  by  him,  share  and  share  alike,  as  he  by  will  or 
deed  may  appoint,  among  my  brothers,"  &c. ;  the  gift  to  the 
children  in  default  of  appointment  is  only  by  implication. 
If  a  testator  give  an  estate  to  a  man  to  dispose  of  to 
others,  and  they  would  only  take  in  default  of  appointment 
by  implication,  and  there  are  words  giving  the  estate  to 
the  donee  of  the  power,  it  is  a  very  fair  implication  to  give 
him  an  estate  for  life ;  I  do  not  lay  down  the  rule  generally, 
I  am  not  called  upon  to  do  so,  as  a  Ufe  estate  was  pre- 
viously given. 


INDEX 
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ABSOLUTE  INTEREST, 
1.  A  testatrix  by  her  will  devised 
Blackacre,  to  her  nephew  F,  for 
life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to 
R.  and  several  other  nephews  suc- 
cessively for  like  estates ;  and  she 
devised  Whiteacre  to  R.  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail  male,  with  remainders  over  to 
F,  and  several  other  nephews  in  the 
same  manner.  Afterwards  she  made 
a  codicil,  and  reciting  the  gifts  to  F, 
and/?,  and  declaring  her  wish  to  give 
to  R.  the  property  there  devised 
to  F.  and  vice  versa,  she  revoked 
the  said  gifts,  and  devised  the  pro- 
vision by  her  will  given  F.  to  i?., 
his  heirs,  executors,  administra- 
tors, and  assigns,  and  in  lieu  thereof, 
devised  to  F.  his  heirs,  executors, 
administrators,  and  assigns,  the  pro- 
perty she  had  by  her  will  given  to 
R' : — Heldf  that  the  limitations  over 


in  the  will  to  the  other  nephews 
of  the  testatrix  were  revoked,  and 
that  R.  and  F.  respectively  took 
absolute  interests  in  their  gifts. 
Murray  v.  Johnston,  143 

.  A  testator  devised  lands,  of  which 
he  was  seised  pur  auter  vie,  to  his 
nephew  J.  C,  for  life,  and  then 
proceeded  thus :  *<  And  from  and 
after  his  decease,  1  give  and  devise 
the  same  unto  the  issue  male  and 
female  of  the  said  J.  C.  now  begot- 
ten, or  to  be  begotten,  on  the  body 
of  his  present  wife,  to  be  divided 
between  and  amongst  them,  in  such 
manner,  shares,  and  proportions,  as 
the  said  J.  C,  shall,  by  his  last  will, 
limit  and  appoint ;  subject,  never- 
theless, to  the  provisions  hereinafter 
particularly  mentioned,  viz.  that  the 
said  J,  C,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  the 
persons  who  shall  become  entitled 
thereto,  under  this  my  will,  shall 
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and  will  pay  the  head- landlord's 
rent  of  the  said  lands,  and  shall  and 
will,  yearly  and  every  year,  during 
continuance  of  the  lease,  pay,  or 
cause  to  be  paid,  to  S.y  his  heirs  or 
assigns,  one  yearly  annuity  or  sum 
of  40/.  •/.  C.  did  not  duly  exer- 
cise his  power  of  appointment : — 

Held,  that  J.C.  took  an  estate  for 
life  only;  and  that  his  issue  took 
absolute  interests  as  tenants  in  com- 
mon as  purchasers;  and  that  the 
words  "issue  male  and  female" 
meant  sons  and  daughters,  or  the 
first  line  of  issue.  Crozier  v.  Cro- 
zier.  373 

ABSOLUTE    ORDER. 

In  1828  a  judgment  was  obtained 
against  a  trader  upon  a  bond,  and 
warrant  of  attorney  collateral.  On 
the  3rd  of  March,  1841,  the  judg- 
ment creditor  having  presented  a 
petition  for  the  appointment  of  a 
receiver,  under  the  Slat.  5  &  6 
Will.  IV.  c.  55,  obtained  a  condi- 
tional order  for  the  purpose,  which 
was  subsequently  made  absolute  on 
the  23rd  of  April ;  and  on  the  17th 
of  March,  in  the  same  year,  the 
trader  committed  an  act  of  bank- 
ruptcy, and  on  the  17th  of  May  a 
commission  issued,  under  which  he 
was  duly  found  a  bankrupt.  Upon 
motion  by  the  assignee  for  the  dis- 
charge of  the  receiver  : — Held, 
upon  appeal,  confirming  the  order 
at  the  Rolls,  that  it  was  the  absolute 
and  not  the  conditional  order  that 
attached  the  rents;  and  that,  con- 


sequently, as  the  judgment  credi- 
tor was  not  in  the  position  of  a  cre- 
ditor having  <<an  execution  exe- 
.  cuted,''  that  the  receiver  should  be 
discharged.  Burt  v.  Bernard.  464 

ACCOUNT. 

1.  A  sale  was  had  under  a  decree  of  a 
Court  of  Equity  in  1808.     In  1822 
a  suit  was  instituted  to  set  same 
aside.     In  1823  the  principal  de- 
fendant answered  the  bill,  but  no 
further  proceedings  were  had  in  the 
cause  until  1839,  when  the  suit  was 
revived.    The  purchase  having  been 
set  aside,  the  account  of  the  rents 
was  directed  only  from  the  filing  of 
the  bill  of  revivor  and  supplement. 
ThornhUl  v.  Glover.  195 

2.  A  lease  made  to  a  person  standing 
in  the  position  of  a  guardian,  and  at 
the  same  time  filling  the  characters 
of  agent,  receiver,  and  tenant,  di- 
rected to  be  set  aside  upon  the  equi- 
ty arising  out  of  these  relations,  and 
upon  the  ground  of  public  policy: 
and  with  costs,  notwithstanding  that 
a  period  of  eleven  years  had  elapsed 
after  the  granting  of  the  lease  before 
the  institution  of  the  suit.  The  ac- 
count, however,  was  limited  to  the 
filing  of  the  bill,  by  reason  of  the 
delay.     MulhaUen  v.  Marum.  317 

3.  A  lease  for  a  term  of  ninety-nine 
years,  made  by  a  Corporation  to 
one  of  their  own  body,  at  a  gross 
undervalue,  was  set  aside  with  costs. 
The  lessee  was  ordered  to  account 
for  the  rents  and  profits  since  the 
date  of  the  lease,  1830,  and  it  was 
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referred  to  the  Master  to  approve 
of  a  scheme  for  the  application  of 
the  rents.  Attorney' General  v. 
The  Corporation  ofCashel.       294 

ACQUIESCENCE- 

The  Court  of  Chancery  will  not,  in  the 
case  of  alleged  acquiescence,  act  on 
light  grounds  against  the  legal  rights 
of  parties.  There  must  he  either 
fraud  or  such  acquiescence  as  in  the 
view  of  this  Court  would  make  it  a 
fraud  afterwards  to  insist  upon  the 
legal  right.     Gerrard  v.  CReUly, 

414 

ADMINISTRATOR. 

See  Application  op  Purchasb- 
Money. 
Costs. 
Intbrplbadbr. 

ADVERSE  POSSESSION. 

1.  In  1812,  W.  who  was  entitled  to  a 
mortgage  executed  in  the  year  1802, 
filed  a  hill  against  F[,the  mortgagor, 
to  foreclose  and  sell ;  the  mortgagor 
not  having  appeared,  a  decree  upon 
sequestration  was  obtained  against 
him.  In  1830,  the  mortgagee  hav- 
ing in  the  meantime  died,  and  the 
suit  having  been  revived  by  his  re- 
presentatives, a  receiver  was  ap- 
pointed over  a  portion  of  the  mort- 
gaged premises,  the  residue  being  at 
the  time  in  thepossession  of  an  ear- 
lier creditor.  In  the  year  18d3,and 
during  the  progress  of  the  account 
in  the  Master's  Office,  the  mortgagor 


died  intestate,  and  the  suit  was  there- 
upon revived  against  his  heir  at  law 
and  personal  representative.  The 
heir  at  law  appeared  in  the  suit,  but 
did  not  answer,  and  the  report  hav- 
ing been  made  up,  in  1837  a  decree 
for  a  sale  was  pronounced.  On  the 
investigation  of  the  title  it  was  disco- 
vered, that  shortly  before  the  filing 
of  the  bill  in  1812,  on  the  occasion 
of  the  marriage  of  K,  the  mortga- 
gor, the  equity  of  redemption  in  the 
mortgaged  premises  bad  been  put 
into  settlement,  and  limited  to  the 
mortgagor  for  life,  with  remainder 
to  trustees  for  a  term  of  years,  to 
secure  a  jointure  for  his  intended 
wife,  and  portions  for  the  younger 
children  of  the  marriage,  with  re- 
mainder to  his  first  and  other  sons 
in  tail  male.  This  settlement,  how- 
ever, was  never  registered.  In  the 
month  of  May,  1838,  the  Plaintiff's 
filed  the  present  supplemental  bill 
against  the  parties  claiming  under 
the  settlement,  seeking  the  benefit 
of  the  decree  and  the  former  pro- 
ceedings. The  widow  and  younger 
children  having  set  up  as  their  de- 
fence the  Statute  of  Limitations  (3 
&  4  Will.  IV.  c.  27)  I— Held,  that 
the  possession  of  the  mortgagor  was 
not  adverse  to  the  mortgagee,  when 
the  Statute  passed,  the  possession 
being  partly  in  the  Court  and  partly 
in  the  earlier  incumbrancer;  and 
that  there  was,  therefore,  nothing 
to  take  away  from  the  mortgagee 
the  benefit  of  the  fifteenth  section. 
Wrixon  v.  Vize.  104 
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2.  The  Court  will  compel  a  purchaser 
to  take  a  title  depending  upon 
parol  evidence  of  adverse  pos- 
session, under  the  Statute  of  Limi. 
tations  (3  &  4  Will.  IV.  c.  27). 
Scott  V.  Nupon.  388 

AGENT. 

By  a  decree  of  this  Court,  the  Defen- 
dant was  ordered  to  pay  certain  costs 
to  the  Plaintiffs :  these  costs  were 
afterwards  received  from  the  Defen- 
dant by  the  Plaintiffs'  solicitor,  un- 
der a  power  of  attorney  from  his 
clienti.  The  Defendant  then  ap- 
pealed from  the  decree,  which  was 
thereupon  reversed,  and  the  bill  was 
eventually  dismissed  with  costs.  It 
was  admitted  that  the  amount  of 
costs  paid  by  the  Defendant  to  the 
Plaintife*  solicitor  was  not  paid  over, 
but  retiuned  with  the  assent  of  the 
Plaintiffs,  and  applied  in  payment  of 
the  costs  incurred  in  defence  of  the 
appeal,  as  well  as  of  the  other  costs 
then  due: — Held,  that  though  there 
was  no  actual  transfer  of  the  money, 
yet  that,  in  point  of  law,  the  pay- 
ment to  the  principal  was  complete ; 
and  that  the  Defendant  was  there- 
fore not  entitled  to  an  order  upon 
the  solicitor  for  the  repayment  of 
the  amount  of  the  costs.  Smith  v. 
Clarke.  344 

See  Account. 

Public  Policy, 

AGREEMENT. 

On  the  marriage  of  E.,  her  grandmo. 
ther,  who  was  not  under  any  legal 


4>r  moral  obligation  to  profide  for 
her,  signed  the  following  memonn- 
dum,  which  had  been  written  by 
her  agent,  at  her  request,  ior— 
Lady  T.  has  desired  C.  to  notifr, 
that  "  she  intends  leaving  £.2000/. 
to  bear  interest  from  her  death,  and 
to  be  secured  by  a  bond.    She  has 
further  desired  C  to  say,  that  this 
is  the  provision  she  intends  making 
for  E,  on  her  intended  marriage." 
On  the  same  day  C,   the  agent, 
wrote  to  the  intended  husband,  S^ 
stating  that  Lady  T.  intended  to 
give  2000/.,  at  her  death,  and  a 
house  at  Cheltenham.  Subsequent- 
ly C.  wrote  to  Lady  71,  stating  that 
S.  wished  to  have  the  bond  perfect, 
ed,  and  also  to  have  the  house  which 
Lady  T.  intended  to  give.    This 
letter  was  read  to  Lady  T,  by  £, 
and  she  then  desired  JS.  to  keep  it, 
adding,  that  it  related  to  the  busi- 
ness with  ^S.  The  intended  marriage 
was  shortly  afterwards  solemnized  in 
the  lifetime  of  the  grandmother ;  who, 
however,  had  been  for  some  time 
unable  to  attend  to  business,  in  con- 
sequence of  indisposition,  and  who 
died  without  having  executed  either 
the  bond  for  2000/.,  or  a  conveyance 
of  the  house  at  Cheltenham  : — 

ffeld,  that  the  memorandum, 
letters,  and  subsequent  marriage, 
constituted  a  sufficient  agreement 
within  the  Statute  of  Frauds:  bind- 
ing upon  the  representatives  of  Lady 
r.,  both  as  to  the  bond  for  2000/., 
and  the  house  at  Cheltenham. 
Previously  to  the  execution  of  the 
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memorandum,    Lady  T.    had   be- 
queathed the  house  to  C. : — 

Qu^rre  whether  under  the  Statute 
of  Wills  (I  Vict.  c.  26),  the  contract 
rendered  C  a  trustee,  or  whether 
he  took  as  devisee,  subject  to  the 
contract  ?  Saunders  v.  Cramer.  87 

AMENDMENT. 

1.  Where  a  Plaintiff,  after  having  ex- 
cepted  to  the  answer  of  a  Defendant, 
amended  his  bill,  and  then  obtained 
an  order  at  the  Rolls  for  liberty  to 
argue  the  exceptions,  notwithstand. 
ing  the  amendments ;  the  Court,  on 
appeal,  ordered  the  Plaintiff  to  pay 
the  costs  of  the  motion  at  the  Rolls, 
and  of  the  exceptions,  and  the  De- 
fendant to  answer  the  amended  bill, 
and  80  much  of  the  original  bill  as 
remained  unanswered,  within  six 
weeks.     Burroughs  v.  M'llveen, 

150 

2.  After  a  decree  has  been  enrolled, 
the  Court  has  no  jurisdiction  to  cor- 
rect a  clerical  error  upon  motion. 
Mannix  v.  Drinan.  21b 

ANNUITY. 

L  The  established  rule  of  this  Court 
(which,  however,  is  only  general,  and 
not  inflexible)  is,  that  interest  cannot 
be  recovered  upon  the  arrears  of  an 
annuity. 

Interest  will  be  given  upon  the 
arrears  of  an  annuity,  where  the  per- 
son bound  to  pay  it  has  been  a  party 
to  the  deed,  by  which  it  was  created, 
and  his  acts  disclose  a  system  of 


gross  misconduct  and  opposition  to 
the  Court,  for  the  purpose  of  evading 
payment. 

Mere  legal  delay  is  not  a  suffi- 
cient ground  to  induce  the  Court 
to  give  interest.  Nor  will  a  mere 
covenant  to  pay  an  annuity  be  suffi- 
cient to  create  an  exception  to  the 
general  rule. 

But  if  there  is  a  covenant  to  in- 
demnify an  annuitant  against  the 
effect  of  incumbrances,  and  the  per- 
ception of  the  annuity  has  been  pre- 
vented by  the  claims  of  incum- 
brancers, and  especially  if  this  has 
occurred  in  consequence  of  the  acts 
of  the  covenantor,  a  case  for  dama- 
ges under  the  covenant  is  clearly 
shewn,  and  this  Court,  in  order  to 
prevent  circuity  of  action,  obtains 
jurisdiction  to  give  interest  upon  the 
arrears  of  the  annuity.  Marttfn  v. 
Blake.  125 

2.  J.  F.  being  resident  in  Ireland,  en- 
tered into  a  contract  for  the  pur- 
chase of  two  annuities  from  L.  and 
hb  wife,  the  Defendants,  who  were 
resident  in  England.  The  security 
for  the  payment  of  the  annuities 
was  a  joint  and  several  covenant 
on  the  part  of  the  Defendants,  and 
a  joint  warrant  of  attorney  to  con- 
fess judgment  in  the  Court  of 
Queen's  Bench  in  Ireland,  and  a 
policy  of  insurance  on  the  life  of 
one  of  the  Defendants  at  an  office 
in  London  or  Westminster.  The 
only  property  pledged  for  the  pay- 
ment of  the  annuity  was  an  annuity 
to  which  the  wife  was  entitled  for 
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her  separate  use,  charged  upon  pro- 
perty situated  in  Ireland,  and  which 
she  assigned  to  the  Plaintiff,  and 
appointed  him  her  attorney,  in  re- 
lation thereto.  It  appeared  that 
the  deeds  were  prepared  in  Ireland, 
and  on  Irish  stamps,  and  sent  to 
England  to  the  Defendants,  where 
they  were  executed  by  them,  and 
the  consideration  money  was  paid 
to  the  Defendants  in  England,  but 
the  deed  was  executed  by  the  Plain- 
tiff in  Ireland: — Held^  that  the 
transaction  was  an  English  one,  and 
the  security,  therefore,  within  the 
meaning  of  the  Annuity  Act,  53 
Geo.  HI.  c  141,  and,  consequently, 
void  for  want  of  enrolment.  /Vr- 
gusan  V,  Lomax.  238 

d.  A  grant  of  an  annuity  charged  upon 
a  beneOce  for  the  life  of  the  incum- 
bent, is  not  prohibited  by  the  Statute 
law  of  Ireland ;  but  is,  on  the  con- 
trary, valid  and  binding  upon  the 
grantor  during  his  own  incumbency. 
The  object  of  the  Statute  10  &  1 1 
Car.  I.  c.  3,  was,  to  protect  the  suc- 
cessor, and  not  to  impose  any  re- 
straint upon  the  parson  himself. 

A  judgment,  as  such,  and  until 
sequestration  issued,  does  not  give 
such  a  lien  upon  a  benefice  as  will 
enable  the  judgment  creditor  to 
rank  in  priority  over  other  debts; 
and  therefore,  in  this  case,  where 
the  judgment  bore  date  in  1831, 
but  the  sequestration  did  not  issue 
until  1841,  the  Plaintiff,  whose  deed 
of  annuity  was  executed  in  1835, 
was  held  entitled  to  priority  over 


the  judgment  creditor.     Win  t. 
Beresfard.  276 

ANSWER. 
See  Ambndmbnt. 

EXCBPTIONS. 

APPLICATION  OF  PUR- 
CHASE MONEY. 
A.  effected  two  policies  of  insurance 
upon  his  life,  one  in  his  own  name 
for  425/.;  and  the  others  for  17Q0L 
in  the  name  of  •/.,  and  by  a  deed  of 
the  year  1808,  he  assigned  these 
two  policies  to  J,  upon  certain 
trusts,  which  were  declared  in  a 
deed  of  the  same  date,  and  which 
latter  was  referred  to  in  the  deed 
of  assignment :  the  trusts  were, 
first  to  pay  certiun  debts  of  ^4.,  and 
to  reimburse  •/.  advances  which  he 
from  time  to  time  had  made  to  A^ 
and  subject  thereto,  to  hold  the  re- 
sidue to  form  a  fund  for  the  daugh- 
ters  of  A.f  in  such  shares  as  he 
should  appoint. 

Upon  the  death  of  A  the  amount 
of  the  policies  was  claimed  by  the 
executor  of  •/.,  and  at  the  same 
time  notices  were  served  upon  the 
Company,  by  the  administrators  of 
A.f  one  of  his  daughters,  and  the 
husband  of  another  daughter,  cau- 
tioning the  Company  against  pay- 
ing over  the  amount  of  the  policies 
to  L. 

Heldy  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company, 
that  as  to  the  holding  of  1700L, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


535 


there  was  no  case  of  interpleader 
established ;  for  that  although  there 
was  no  declaration  in  the  deed  of 
1808,  that  the  receipt  of  the  trustee 
should  be  a  discharge,  yet  that  the 
nature  of  the  trusts  of  the  deed  was 
sufficient  to  absolve  the  Company 
from  seeing  to  the  performance  of 
the  trusts,  or  the  application  of  the 
money.     Gl^nn  v,  Locke.  13 

APPOINTMENT. 
See  Power. 

ASSETS. 

See  Bankrupt. 
Marshalling. 

ASSIGNMENT. 

See  Executor. 
Legacy. 

BANKRUPT. 

When  there  are  two  creditors,  who 
have  taken  securities  for  their  res- 
pective debts,  and  the  security  of 
the  first  creditor  ranges  over  two 
funds,  while  the  security  of  the 
second  is  confined  to  one  of  those 
funds;  the  Court  will  marshal  the 
assets,  so  as  to  throw  the  person 
who  has  two  funds  liable  to  his 
demand,  on  that  which  is  not  liable 
to  the  debt  of  the  second  creditor. 
The  bankruptcy  of  the  debtor  will 
not  prevent  the  application  of  the 
general  rule,  for  the  assignee  stands 


in  the  position  of  the  bankrupt.   In 
reComtcaU.  173 


BEQUEST. 

See  Absolute  Interest. 
Legacy. 
Will. 

BILL. 

1.  A  bill  of  foreclosure  is  not  a  suit  in 
Equity  for  the  recovery  of  the  money 
charged  upon  the  land,  although  it 
lead  to  that ;  but  is  in  effect  a  suit 
to  obtain  the  equity  of  redemption, 
which  is,  in  the  view  of  Equity,  an 
actual  estate.  Qtu^re,  therefore,  as 
to  Dearman  v.  IVyche  (9  Simons 
670).     Wrixon  v.  Vize.  104 

2.  A  possessory  bill  ought  to  state  that 
the  Plaintiff  has  been  in  the  actual, 
quiet,  and  peaceable  possession  of 
the  premises  in  question  for  three 
years,  at  least,  before  the  filing  of 
the  bill,  saving  the  disturbances 
given  by  the  Defendant:  and  if 
there  has  been  a  mixed  possession, 
partly  by  the  Plaintiff,  and  partly  by 
the  Defendant,  so  that  it  cannot  be 
said  that  either  of  the  parties  had 
a  triennial  possession,  this  Court  will 
not  interfere,  but  will  leave  the  par- 
ties to  settle  their  rights  at  law. 
Hemphill  v.  M'Kenna.  183 

See  Redemption. 

BREACH  OF  TRUST. 
See  Corporation. 
Trust. 
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CHARGE. 


P.  by  hb  will  directed  that  his  widow 
and  second  son,  who  were  the  de- 
visees of  his  estates,  should  apply  a 

'  sum  not  exceeding  AOOL  per  annum, 
to  the  maintenance  and  care  of  his 
son  Johfif  who  was  a  lunatic,  and 
that  whoever  should  at  any  time  be 
in  possession  of  his  L.  estate,  should, 
during  the  life  of  his  said  son,  apply 
said  sum  annually  for  hb  comforta- 
ble support,  care,  and  maintenance ; 
and  that  that  said  sum  should  be 
deemed,  taken,  and  considered  as  a 
charge  thereon.  The  L.  estate  was 
sold  after  the  death  of  the  testator, 
under  a  decree  in  a  creditor's  suit, 
and  a  sum  of  10,550/.  of  the  pur- 
chase money  was  invested  in  stock 
to  the  credit  of  the  cause,  to  secure 
the  payment  of  the  lunatic's  allow- 
ance, which,  under  an  order  of  the 
Court,  was  fixed  at  280/.  per  annum. 
At  the  death  of  the  lunatic  in  1842, 
the  surplus  of  the  dividends  upon 
the  stockamountedto812/.  I2s.9d.; 
upon  an  application  by  the  person- 
al representative  of  the  lunatic, 
claiming  this  sum  as  part  of  his 
personal  estate,  and  a  cross  claim 
on  part  of  the  owners  of  the  estate, 
claiming  under  the  second  son : — 
jffeldy  that  upon  the  true  construc- 
tion of  the  will,  there  was  no  greater 
charge  upon  the  estate  than  what 
was  actually  required  and  applied 
for  the  maintenance  and  support  of 
the  lunatic ;  and  that  consequently, 
the  sum  in  question  did  not  form 


any  portion  of  the  penonil  esUte 
of  the  lunatic. 

Seid  also,  that  even  if  it  did, 
yet  that  as  the  savings  of  the  hiu- 
tic's  maintenance,  it  belonged  to 
the  parties  claiming  under  the 
widow  and  second  son,  who  were  io 
the  situation  of  committee  of  the 
person  of  the  lunatic ;  and  that  io 
any  view  of  the  case,  the  persotiil 
representative  of  the  lunatic  had  no 
claim  upon  it. 

SetnbUf  the  question  had  been 
already  disposed  of  by  the  decree 
in  the  suit  in  1837.  In  re  Ftm- 
ionby*  27 

S€€  DbBD. 

Intxbbst. 

CHARGE  UPON  BENEFICE. 
A  grant  of  an  annuity  charged  upon 
a  benefice  for  the  life  of  the  incum- 
bent, is  not  prohibited  by  the  Sta- 
tute law  of  Ireland ;  but  is,  on  the 
contrary,  valid  and  binding  upon 
the  grantor  during  his  own  incum- 
bency. 

The  object  of  the  Sutute  10  & 
11  Car.  I.  c.  3,  was,  to  protect  the 
successor,  and  not  to  impose  aoj 
restraint  upon  the  parson  himself 

A  judgment  as  such,  and  until 
sequestration  issued,  does  not  gire 
such  a  lien  upon  a  benefice  as  will 
enable  the  judgment  creditor  to 
rank  in  priority  over  other  debb; 
and,  therefore,  in  this  case,  where 
the  judgment  bore  date  in  1881, 
but  the  sequestration  did  not  ii 
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1841,    the   Plaintiff;    whose 

of  annuity  was  executed  in 

,  was  held  entitled  to  priority 

the  judgment  creditor.     Wise 

freffbrd.  276 

CHARTER. 
See  Corporation. 

EVIDBNCB. 

CLERICAL   ERROR. 

i  claim  has  been  allowed,  the 
t  has  no  jurisdiction  to  correct 
rical  error  upon  motion.  Man- 
r.  Drinan.  275 

CO-DEFENDANTS. 
See  Dbfbmdant. 

COMMITTEE. 

See  Lunatic. 
Pbtition. 

NDITIONAL  ORDER. 

h*  Absolutb  Ordbb. 
Exbcdtion. 

)NSOLIDATED  SUM. 

See  Dbcrbb. 
Intbrbst. 

CORONER. 

raer  dbcharged  from  his  office 
leglect  of  duty,  by  the  autho- 
of  the  Great  Seal  Ex  parte 
V.  34 


CORPORATION. 
In  1230,  M.,  Archbishop  of  Cashel, 
with  the  consent  of  the  Dean  and 
Chapter,  granted  to  the  Corpora- 
tion of  Cashel  the  town  of  Cashel ; 
and  also  granted  to  the  said  Corpo- 
ration and  their  tenants,  and  all 
inhabitants  of  the  said  town,  free 
pasture  in  all  his  lands,  except 
meadows,  &c.  Subsequently  the 
Corporation  became  seised  in  fee  of 
the  lands,  over  which  free  pasture 
had  been  so  granted.  There  was 
not  any  evidence  to  shew  the  time, 
or  the  manner,  in  which  the  Cor- 
poration became  seised  of  the  soil : 
— Heid^  that  inasmuch  as  the  old 
right  of  pasturage  in  the  lands  of 
the  Corporation  was  affected  with  a 
trust  for  the  benefit  of  the  inhabi- 
tants of  Cashel,  so  the  soil  of  the 
lands,  which  were  substituted  for 
that  right,  was  bound  by  the  same 
trust,  and  that  whether  the  new 
right  was  acquired  by  usurpation  or 
otherwise. 

A  lease  for  a  term  of  ninety-nine 
years,  made  by  the  Corporation,  to 
one  of  their  own  body,  at  a  gross 
undervalue,  was  set  aside  with  costs, 
the  lessee  was  ordered  to  account 
for  the  rents  and  profits  since  the 
date  of  the  lease,  1830,  and  it  was 
referred  to  the  Master  to  approve 
of  a  scheme  for  the  application  of 
the  rents. 

To  prove  the  grant  of  1 230,  by 
M.,  an  attested  copy  of  an  enrol- 
ment of  a  charter  of  confirmation  by 
Rolandf  a  subsequent  Archbishop 
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of  Cashel,  found  amongst  the  Par. 
liamentary  Rolls,  in  the  Rolls' 
Office,  and  which  contained  an 
insperimui  of  the  charter  of  grant 
by  M.y  was  admitted  as  good  se- 
condary evidence.  TheAttomey' 
General  v.  The  Corporation  ofCa- 
eheL  294 


COSTS. 
1.  A,  effected  two  policies  of  insurance 
upon  his  life,  one  in  his  own  name 
for  425L ;  and  the  others  for  1700/. 
in  the  name  of  •/.,  and  by  a  deed  of 
the  year  1808,  he  assigned  these 
two  policies  to  •/.  upon  certain 
trusts,  which  were  declared  in  a 
deed  of  the  same  date,  and  which 
latter  was  referred  to  in  the  deed  of 
assignment :  The  trusts  were,  first, 
to  pay  certain  debts  of  il.,  and  to 
reimburse  •/•  advances  which  he 
from  time  to  time  had  made  to  il., 
and  subject  thereto,  to  hold  the  re- 
sidue to  form  a  fund  for  the  daugh- 
ters of  A*i  in  such  shares  as  he 
should  appoint. 

Upon  the  death  of  il.  the  amount 
of  the  policies  was  claimed  by  the 
executor  of  /.,  and  at  the  same 
time  notices  were  served  upon  the 
Company,  by  the  administrators  of 
A^  one  of  his  daughters,  and  the 
husband  of  another  daughter,  cau- 
tioning the  Company  against  paying 
over  the  amount  of  the  policies  to 

Heldy  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company,  that 


as  to  the  holding  of  1 700/.,  there  wu 
no  case  of  interpleader  established; 
for  that,  although  there  was  no  de- 
claration in  the  deed  of  1808,  that 
the  receipt  of  the  trustee  should  be 
a  discharge,  yet  that  the  nature  of 
the  trusts  of  the  deed  was  sufficient 
to  absolve  the  Company  from  seeing 
to  the  performance  of  the  trusts,  or 
the  application  of  the  money. 

Held^  also,  with  regard  to  the  po- 
licy of  425/.,  that  the  suit  was  main- 
tainable, by  reason  of  the  claim  of  the 
administrator  of  ^.,  yet  as  it  appear- 
ed, that  within  three  days  after  the 
bill  was  filed,  a  second  notice  was 
served  by  the  same  party,  withdraw- 
ing his  demand,  that  the  Plaiutif 
was  not  justified  in  persisting  any 
further  in  the  suit,  and  ought  to  have 
discontinued. 

Disposition  of  the  costs  of  the 
different  parties.     Glynn  v.  Locke. 

13 

2.  Incumbrancers  are  entitled  to  their 
costs  out  of  the  fund  according  to 
their  respective  priorities,  and  not 
against  the  Plaintiff  in  the  first  in- 
stance.    Hall  V.  HiU.  59 

3.  Where  a  Plaintiff,  after  having  ex- 
cepted to  the  answer  of  a  Defendant, 
amended  his  bill,  and  then  obtained 
an  order  at  the  Rolls  for  liberty  to 
argue  the  exceptions,  notwithstand- 
ing the  amendments,  the  Court, 
on  appeal,  ordered  the  Plaintiff  to 
pay  the  costs  of  the  motion  at  the 
Rolls,  and  of  the  exceptions,  and 
the  defendant  to  answer  the  amend- 
ed bill,  and  so  much  of  the  original 
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bill  as  remained  unanswered,  within 
six  weeks.  Burroughs  v.  M*Ilween. 

150 

4.  The  trustees  in  this  case  were  al- 
lowed their  costs  out  of  the  fund. 

The  Court  refused  to  direct  the 
costs  of  the  relators  to  be  taxed  as 
between  solicitor  and  client.  The 
Attorney-General  v.  Drummond, 

162 

5.  Bill  by  ^feme  covert  and  her  in- 
fant children,  the  same  person  be- 
ing the  next  friend  of  the  married 
woman  and  the  minors.  The  bill 
was  filed  in  the  vacation ;  and  with, 
in  the  time  prescribed  by  the  Gene- 
ral Rules,  the  Defendant  filed  a  de- 
murrer, and  served  a  notice  on  the 
same  day,  apprizing  the  Plaintiffs, 
that  the  demurrer  was  filed  without 
prejudice  to  the  right  of  the  Defen- 
dant to  move  to  compel  the  Plain- 
tiffs to  give  security  for  costs : — 
Held,  that  by  the  filing  of  the  de- 
murrer, the  right  to  compel  the 
Plainti£&  to  give  security  for  costs 
was  not  lost. 

Held  also,  notwithstanding  that 
the  same  person  is  next  friend  to 
the  infants  and  the^^m^  covert,  that 
the  Court  will  compel  the  Plaintiffs 
to  give  security  for  costs. 

The  form  of  the  order  in  such  a 
case  is  that  the  proceedings  be  stay- 
ed, until  the  next  friend  of  the^- 
me  covert  be  changed,  or  security 
for  costs  be  given.  DHnan  v. 
Mannix.  154 

6.  A  bill  of  costs  had  been  referred 
VOL.  III.  2 


for  taxation,  and  the  parties  agreed 
in  the  office  upon  the  sum  at  which 
they  were  to  be  reported ;  subse- 
quently the  client  having  discovered 
certain  entries'  in  his  own  hand- 
writing, of  advances  made  to  the 
solicitor,  and  for  which  he  had  re- 
ceived no  credit,  applied  that  the 
costs  should  be  sent  back  to  the 
Master  for  taxation.  The  applica- 
tion was  refused  with  costs.  Auitin 
V,  Cfhamhers.  178 

7.  A  sale  took  place  in  1808,  under  a 
decree  of  a  Court  of  Equity.  In 
1822  a  suit  was  instituted  to  impeach 
this  sale.  In  1823  the  principal 
Defendant  answered  the  bill.  No 
further  proceedings  in  the  cause 
were  had  until  1839,  when  the  suit 
was  revived.  The  Plaintiff  was 
held  entitled  to  relief  under  the 
circumstances,  but  the  costs  were 
refused  to  both  parties  in  conse- 
quence of  the  great  delay.  Thorn- 
hiU  V.  Glover.  195 

8.  The  general  rule  is,  to  make  the 
party  seeking  a  redemption  pay  the 
costs  of  the  suit  ;  but  the  Court 
has  jurisdiction  to  throw  the  costs 
on  the  landlord,  and  the  question 
depends  on  its  own  discretion.  Ma* 
loneVnGeraghty,  239 

9.  A  decree  must  be  made  up  before 
the  cause  can  be  reheard,  and  if  a 
a  petition  of  rehearing  is  presented, 
while  the  decree  remains  in  mi- 
nutes, it  will  be  dismissed  with 
costs.     Ihid,  250 

10.  A  lease  for  a  term  of  ninety-nine 


540        INDEX  TO  THE  PRINCIPAL  MATTERS. 


years,  made  by  a  Corporation  to  one 
of  their  own  body,  at  a  gross  under- 
value, was  set  aside  with  costs;  the 
lessee  was  ordered  to  account  for 
the  rents  and  proBts  since  the  date  of 
the  lease,  1830,  and  it  was  referred 
to  the  Master  to  approve  of  a 
scheme  for  the  application  of  the 
rents.  The  Attorney-General  v. 
the  Corporation  ofCasheL        294 

1 1.  In  this  case  an  application  was  made 
00  the  part  of  persons  representing 
the  tenantry  for  a  reference  to  the 
Master,  to  inquire  and  report  as  to 
the  liability  of  a  lunatic  to  renew  the 
lease  under  which  the  premises  were 
held.  The  application  was  granted, 
and  the  right  of  the  parties  seek- 
ing the  renewal  was  established : — 
Heldj  nevertheless,  that  the  costs 
of  the  petition,  and  all  the  proceed- 
ings thereunder,  should  be  borne 
by  the  applicants.    In  re  Doolan. 

442 

12.  The  provisional  assignee  of  an  in- 

solvent  debtor  is  not  entitled  to  his 
costs  against  the  Plaintiff.  Hughes 
v.  Kelly.  482 

COVENANT. 
1.  Mere  legal  delay  is  not  a  sufficient 
ground  to  induce  the  Court  to  give 
interest.  Nor  will  a  mere  covenant 
to  pay  an  annuity  be  sufficient  to 
create  an  exception  to  the  general 
rule. 

But  if  there  is  a  covenant  to  in. 
demnify  an  annuitant  against  the 
effect  of  incumbrances,  and  the  per- 
ception of  the  annuity  has  been  pre- 


vented by  the  claims  of  incum- 
brancers, and  especially  if  this  has 
occurred  in  consequence  of  the  acts 
of  the  covenantor,  a  case  for  da- 
mages under  the  covenant  is  clearly 
shewn,  and  this  Court,  in  order  to 
prevent  circuity  of  action,  obtains 
jurisdiction  to  give  interest  upon 
the  arrears  of  the  annuity.  Martyn 
y.  Blake.  125 

2.  A  lessee  covenanted,  during  the 
continuance  of  the  demise,  not  to 
raise  or  extend  a  certain  buildings 
under  the  penalty  of  the  yearly 
rent  reserved  in  the  lease,  the  same 
to  be  recovered  by  distress  or  other- 
wise, in  the  same  manner  as  the  stid 
yearly  rent : — Held^  that  this  double 
rent  was  in  the  nature  of  liquidated 
damages  for  a  breach  of  the  cove- 
nant, and  not  a  penalty,  properly  so 
called. 

This  Court  will  not,  in  case  of 
alleged  acquiescence,  lightly  act 
against  the  legal  rights  of  parties; 
there  must  be  either  fraud  or  such 
acquiescence,  as,  in  the  view  of 
this  Court,  would  make  it  fraudu* 
lent  afterwards  to  insist  upon  the 
legal  right.      Gerrard  y .(/ ReiUy. 

414 

3.  By  deed  executed  in  the  year  1809 
certain  lands  were  conveyed,  sub- 
ject to  the  payment  of  a  sum  of 
money,  which  the  grantee  thereby 
covenanted  to  pay  to  third  per- 
sons : — Heldy  that,  notwithstanding 
the  covenant,  only  six  years'  arrear 
of    interest    could    be    recovered. 

Held,  also,  that  though  by  the 
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deed  of  1809  there  was  an  obligation 
imposed,  yet  there  was  not  a  trust 
created,  ffughes  v.  Kelly.        482 
See  Renewal. 

CREDITOR'S  SUIT. 
In  a  creditor's  suit,  this  Court,  upon 
motion,  with  the  consent  of  all  par- 
ties, directed  an  account  of  judg- 
ments affecting  the  lands  to  be  sold, 
prior  and  contemporaneous  with  the 
filing  of  the  bill.  Montgomery  v. 
Southwell.  171 

See  Costs. 

Limitations,  Statute  of. 

Mortgage. 

Sale,  Judicial. 

DAMAGES. 
See  Covenant. 

DEBTOR  AND  CREDITOR. 
See  Bankrupt. 

JVDQMEnV. 

Marshalling. 

DECREE. 

1.  A  decree  must  be  made  up  before 
the  cause  can  be  re-heard;  and  if  a 
petition  of  re-hearing  is  presented 
while  the  decree  remains  in  minutes, 
it  will  be  dismissed  with  costs* 
Malone  v.  Geraghty.  250 

3.  After  a  decree  has  been  enrolled, 
the  Court  has  no  jurisdiction  to 
correct  a  clerical  error  upon  mo- 
tion*   Mannix  v.  Drinan,        275 

3.  A  party  seeking  to  have  the  bene- 


fit of  a  former  decree,  must  be  pre- 
pared to  shew  that  such  decree  is 
right ;  for  the  Court  will  not  carry 
the  decree,  if  it  appear  to  be  er- 
roneous, into  execution. 

In  this  case  a  decree  of  1814  de- 
clared the  consolidated  sum,  for 
principal  and  interest,  upon  foot 
of  a  portion  provided  by  settle* 
ment  for  younger  children,  to  be 
well  charged  upon  the  lands  in  the 
decree  mentioned,  and  directed  the 
interest  to  be  thenceforth  calculated 
upon  this  consolidated  sum.  Upon 
a  bill  filed  by  the  Plaintiff,  in  whom 
this  charge  had  become  vested,  the 
Courtrefused  to  give  him  the  benefit 
of  the  decree,  unless  he  consented 
to  waive  his  claim  to  interest  on  the 
consolidated  sum.  G^ConneU  v, 
M^Namara.  41 1 

4.  Hill  filed  by  a  mortgagee  against 
the  executors  and  persons  claiming 
under  the  will  of  the  mortgagor, 
who  had  thereby  created  a  trust  for 
the  paymemt  of  the  mortgage  debt. 

The  decree  directed  that  the  per- 
sonal estate  of  the  testator  should 
be  first  applied  in  the  payment  of 
his  debts,  and  then  declared  that  the 
Plaintiff  should  be  entitled  to  the 
benefit  of  his  mortgage  security,  in 
case  such  personal  estate  should 
prove  insufficient ;  and  that  in  case 
the  premises  comprised  in  the  mort« 
gage  should  prove  insufficient,  the 
Plaintiff  should  be  considered  as  a 
specialty  creditor  for  the  residue  of 
his   demahd^   and   entitled   to  the 


2o2 
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benefit  of  the  trusts  of  the  testator's 
will.     Marshall  V.  M'Aravey.    232 

5.  Frame  of  decree  in  a  suit  for  fore- 
closure and  sale,  where  there  are 
mortgages  before  the  Court,  fmune 
to  that  of  the  Plaintiffl  Davis  v. 
Rowan.  476 

6.  Forms  of  decrees.  The  Attorney- 
General  v.Drummond*  162 
ThomhUl  v.  Glover.  195 

See  AoBNT. 

DEED. 

1.  The  habendum  of  a  lease  was  in 
these  terms:  **  To  have,  &c.,  to 
T.  S.J  his  heirs,  &c.,for  and  during 
the  natural  life  and  lives  of  J.  B.^ 
W.  B,^  and  E,  2^.,  or  the  longest 
liver  of  them,  or  whatever  life  or 
lives  shall  for  ever  or  hereafter  be 
nominated  or  appointed,  added  or 
inserted,  on  the  back  of  this  inden- 
ture, or  a  label  affixed  thereunto, 
paying  for  each  and  every  life  so  re- 
newed, a  pepper-corn,  if  demanded, 
yielding,  &c."  The  lease  did  not 
contain  any  technical  covenant  for 
renewal. 

Semhle,  The  habendum  amount- 
ed to  a  covenant  for  a  perpetual  re- 
newal.    Sheppard  v.  Doolan,        1 

2.  Upon  an  application  to  draw  money 
out  of  Court,  which  has  been  the 
subject  ofsettlement,  the  instrument 
itself  must  be  produced  in  Court* 
Bntt  V.  Cuthbertson.  58 

3.  Principles  upon  which  the  Court 
acts  in  suits  to  set  aside  deeds,  on 


the  ground  of  the  iatoxication  of 
the  grantor.  Nagle  v.  Baylor.    60 

4.  The  Court  has  no  jurisdiction  to 
compel  a  male  ward  with  whom  i 
marriage  has  been  solemniied  with- 
out his  consent,  oq  attaining  his  foil 
age,  to  execute  a  settlement  of  his 
estate,  so  as  to  exclude  his  wife  from 
all  participation  in  the  property.  In 
re  Murray.  83 

By  a  settlement  of  the  Srd  of  July, 
1801,  certain  freehold  lands  were 
settled  by  T.  G.  on  his  eldest  sod, 
J.  G.,  and  his  issue,  in  strict  settle- 
ment ;  with  an  ultimate  rematoder 
to  <*  H.  G.  (the  second  son  of  the 
settlor),  his  heirs  and  assigns:*^  and 
by  the  same  settlement  certain 
other  lands,  which  were  partly  free- 
hold and  partly  chattel,  were  settled 
on  7*.  G.  for  life ;  ^*  and  from  tod 
after  the  decease  of  the  said  T.  6. 
to  the  several  uses,  intents,  and 
purposes  as  are  hereinbefore  ex- 
pressed and  declared,**  respecting 
the  first  set  of  lands,  and  subject  to 
which  those  lands  were,  in  the  pre- 
vious part,  limited  to  the  issue  of 
J,  G.^  **  to  and  for  the  use  and  be- 
nefit of  the  said  ff.  G.y  subject  to 
the  provisions  heretofore  made  for 
the  issue  of  the  said  marriage:" — 
Jleldf  that  the  second  class  of  lands 
were  settled  to  the  same  uses  as 
were  declared  respecting  the  first, 
and  that  £f.  G.  took  an  estate  in 
both  lands  in  fee.    Garde  v.  Garde, 

435 

By  indenture  ofsettlement  of  the  year 
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1808,  and  made  on  the  marriage  of 
^•,  certain  premises,  which  were 
chattSi^  were  conveyed  to  trustees 
for  the  use  of  A.  for  life  ;  and  from 
and  after  his  decease,  subject  to  a 
jointure  for  his  intended  wife,  to  the 
use  of  the  issue  of  tho  said  mar- 
riage, and  for  want  of  siir'i  issue  to 
the  use  of  A,  for  ever:  and  a  power 
was  gi^n  to  ^.  by  the  <$ald  deed 
**  that  he  fihould  be  at  Hberty  to 
raise  by  deed,  mortgage,  or  by  any 
other  writing,  a  sum  of  1000/.,  to 
be  applied  to  any  purposes  the  said 
A,  pleases,  in  case  the  said  mar- 
riage shall  take  effect;  but  the  said 
sum  of  1 000/.  is  not  to  be  raised  by 
way  of  the  sale  of  said  lands."  A, 
having  become  indebted  to  Q,  H, 
in  the  ^um  of  1500/.,  assigned  his 
life  estate  to  the  said  Q,  H.,  by 
way  of  mortgage ;  and  for  the  pur- 
pose of  more  effectually  securing 
the  payment  of  said  sum  of  15C0/., 
he,  by  yirtue  of  the  power  in  the 
said  settlement,  granted  and  ap- 
pointed, by  way  of  mortgage,  the 
said  sum  of  1000/.  In  1817,  A. 
became  bankrupt,  and  under  an  or- 
der made  in  the  matter  of  the 
bankruptcy,  all  the  estate  and  in- 
terest of  the  assignee,  and  also  of 
4  Q.  H.,  were  purchased  by  the  Plain- 
tiff', and  assigned  by  deed  of  the  1st 
of  October,  1818.  ^.  subsequently 
died.  On  a  bill  filed  by  the  Plain- 
tiff' to  have  the  benefit  of  his  pur- 
chase, it  was  held,  on  appeal  to  the 
House  of  Lords,  that  by  virtue  of 
this  assignment,   the  Plaintiff'  be- 


came entitled  to  this  sum  of  1000/. 
in  addition  to  the  life  estate  of  the 
bankrupt.  The  cause  now  coming 
on  upon  the  report  of  the  Master 
ascertaining  the  amount  due  to 
the  Plaintiff^  for  principal  and-  in- 
terest : — Held,  that  the  settlement 
of  1808,  under  which  the  right  t 
charge  the  sum  of  1000/.  arose, 
authorized  the  creation  of  that 
charge  with^  interest.  Simpson  v. 
•  O'Sullivan.  446 

See  Annuity. 
Interest. 
Judgment. 
Parties. 
Trust  Deed. 

DEFENDANT. 

1.  Where  the  Defendant  does  not 
appear  at  the  hearing  of  the  cause, 
the  Plaintiff*  must  make  out  his  case, 
and  establish  his  right  to  the  de- 
cree which  he  asks  for.  Hayes  v. 
Brierly.  274 

2.  Bill  by  a  simple  contract  creditor 
against  the  widow  (who  was  the 
personal  representative),  and  the 
heir  at  law  (who  was  a  minor)  of 
the  deceased  debtor.  The  per- 
sonal representative  having  been 
examined  in  the  cause  on  the  part 
of  the  Plaintiff': — Held,  that  the 
Plaintiff  might  read  her  evidence 
at  the  hearing  against  the  co-De- 
fendant, the  heir  at  law.  Ltpich  v. 
Joyce.  349 

See  Judgment. 
Parties. 
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DEVISE. 

See  Absolot£  Intrrrst. 
Estate  for  Lipr. 
Intrrest. 
Lrgacy. 
Will. 


DOUBTFUL  TITLE. 

1.  Where  the  purchaser  of  an  interest 
sold  under  the  decree  of  this  Court, 
thereby  acquires  information  as  to 
a  supposed  defect  in  the  title  to  that 
interest,  and  improperly  avails  him- 
self of  those  means  of  information, 
by  purchasing  the  estate  of  the  per- 
son who  alone  could  have  taken 
advantage  of  the  supposed  defect ; 
such  purchaser  will  not  be  allowed 
the  benefit  of  the  general  rule  as  to 
doubtful  titles.  Sheppard  v.  Doo- 
Ian.  1 

2.  The  Court  will  compel  a  purchaser 
to  take  a  title  depending  upon  parol 
evidence  of  adverse  possession,  un- 
der the  Statute  of  Limitations,  3  & 
4  Will.  IV.  c.  27.     Scott  v.  Nixon. 

388 

ECCLESIASTICAL  BENEFICE. 
See  Charge  upon  Benefice. 


ECCLESIASTICAL  LAW. 

Practice  as  to  settling  a  case  involv- 
ing a  question  of  ecclesiastical  law. 
Hogg  V.  Garrett.  409 


EJECTMENT 

1.  Where  a  lease  has  been  evicted 
for  non-payment *of  rent,  under  the 
Ejectment  Statutes  in  Ireland,  and 
an  equitable  mortgagee  of  the  te- 
nant's interest  filed  a  bill  for  re- 
demption against  the  landlord: — 
HeU  that  he  was  entitled  to  re- 
deem the  premises  evicted,  under 
the  earliest  of  those  Stltntes,  the 
1 1  Anne,  c.  2. 

The  general  rule  is,  to  make  the 
party  seeking  a  redemption  pay  the 
costs  of  the  suit ;  but  the  Court 
has  jurisdiction  to  throw  the  costs 
on  the  landlord,  and  the  question 
depends  on  its  own  discretion.  Mih 
lone  V.  Geraghty.  239 

2.  This  Court  has  an  original  jurisdic- 
tion for  the  relief  of  tenaitfs,  whose 
leases  have  been  evicted  for  non- 
payment of  rent ;  and  this  ancient 
jurisdiction  has  not  been  destroyed, 
but  merely  restricted,  by  the  Irish 
Ejectment  Statutes,  which  operate 
as  a  Statute  of  Limitations,  and 
oblige  the  tenant,  if  he  thinks  fit  to 
have  recourse  to  a  Court  of  Equity, 
to  do  so  within  the  particular  times 
specified  in  those  Statutes. 

The  words  of  the  fourth  section 
of  the  11  Anne,  c  2,  cannot  be 
limited  to  mean  assignees  at  law,f 
but  must  be  held  to  include  every 
interest  under  the  lessee. 

SembUy  Where  a  bill  for  redemp. 
tion  is  filed  within  the  time  pre- 
scribed  by  the  Statute,  by  the  par- 
ties who  are  entitled  to  redeem,  the 


INDEX  TO  THE  PRINCIPAL  MATTERS.       545 


Cpurt  has  jurisdiclion  to  allow  Uie 
cause  to  stand  over,  in  order  that 
formal  parties  may  be  added.    Ibid, 

250 

See  Costs. 
Decree. 

ENGLISH  CONTRACT. 

«/.  F.  being  resident  in  Ireland,  en- 
tered into  a  contract  for  the  pur- 
chase of  two  annuities  from  L.  and 
his  wife,  the  Defendants,  who  were 
resident  in  England.  The  security 
for  the  payment  of  the  annuities 
was  a  joint  and  several  covenant  on 
the  part  of  the  Defendants,  and  a 
joint  warrant  of  attorney  to  confess 
judgment  in  the  Court  of  Queen's 
Bench  in  Ireland,  and  a  policy  of 
insurance  on  the  life  of  one  of  the 
Defendants,  at  an  office  in  Lon- 
don or  Westminster.  The  only 
property  pledged  for  the  payment 
of  the  annuity  was  an  annuity,  to 
which  the  wife  was  entitled  for  her 
separate  use,  charged  upon  property 
situated  in  Ireland,  and  which  she 
assigned  to  the  Plaintiff,  and  ap- 
pointed him  her  attorney,  in  rela- 
tion thereto.  It  appeared  that  the 
deeds  were  prepared  in  Ireland,  and 
on  Irish  stamps,  and  sent  to  Eng- 
land to  the  Defendants,  where  they 
were  executed  by  them,  and  the 
consideration  money  was  paid  to 
the  Defendants  in  England,  but  the 
deed  was  executed  by  the  Plaintiff 
in  Ireland: — Held,  that  the  trans- 
action was  an  English  one,  and  the 


security,  therefore,  within  the  mean- 
ing of  the  Annuity  Act,  53  Geo.  III. 
c.  141,  and,  consequently,  void  for 
want  of  enrolment.  Ferguson  v. 
Lomax.  238 


ENROLMENT. 

See  Annuity. 
Decree. 

EQUITABLE  JURISDICTION. 

See  Deed. 

Ejectment. 
Public  Policy. 
Redemption. 
Ward. 

EQUITABLE  MORTGAGEE. 

1.  SembU,  if  a  vendor,  who  has  aright, 
upon  equitable  grounds,  to  impeach 
the  sale,  not  only  neglects  to  do  so, 
but  by  the  subsequent  execution  of 
other  deeds,  adopts  the  sale,  and 
acts  upon  it  as  binding,  he  cannot 
afterwards  impeach  the  title  of  equi- 
table mortgagees,  who,  subsequently 
to  this  Act,  advanced  their  money 
bona  fide  and  without  notice,  to  the 
purchaser.     Nagle  v.  Baylor,      60 

2.  Where  a  lease  had  been  evicted  for 
non-payment  of  rent,  under  the 
Ejectment  Statutes  in  Ireland,  and 
an  equitable  mortgagee  of  the  te- 
nant's  interest  filed  a  bill  for  re- 
demption against  the  landlord  : — 
Held,  that  he  was  entitled,  under 
the  earliest  of  those  Statutes,  the 
1 1  Anne,  c.  2,  to  redeem  the  pre- 
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mises  evicted.  MaJUme  v.  Geraghty. 


ESTATE  FOR  LIFE. 

1 .  The  purchaser  of  ao  esiBiepurauier 
vieysold  under  a  decree  of  the  Court 
of  Chancery : — Held^  not  entitled 
to  be  discharged  from  his  purchase, 
in  a  case  in  which  the  sole  cestui 
que  vie  died,  subsequently  to  the 
bidding,  and  before  the  Master's 
report  could  have  been  confirmed 
according  to  the  practice  of  the 
Court.  Veseyy.Elwood.  74 

2.  Where  a  life  estate  was  sold  under  a 
decree,  and  the  tenant  for  life  died, 
and  subsequently  to  the  lodgment 
of  one- fourth  of  the  purchase-mo- 
ney, and  the  obtaining  of  the  rule 
tim,  but  prior  to  the  confirmation 
of  the  sale: — Held,i\i9X  the  contract 
was  not  complete,  until  the  sale 
was  confirmed  by  the  order  of  the 
Court,  and  that  the  purchaser  was 
not  bound  to  complete  his  purchase. 
Vincent  v.  Going.  75  (».) 

3.  A  testator  devised  lands,  of  which  he 
was  seised  pur  auter  vie,  to  his  ne- 
phew, J,  C,  for  life,  and  then  pro- 
ceeded thus :  <<  And  from  and  after 
his  decease,  I  give  and  devise  the 
same  unto  the  issue  male  and  fe- 
male of  the  said  J.  C.  now  begotten, 
or  to  be  begotten,  on  the  body  of 
his  present  wife,  to  be  divided  be- 
tween and  amongst  them  in  such 
manner,  shares,  and  proportions,  as 
the  said  J,  C.  shall,  by  his  last  will, 
limit  and  appoint;  subject,  never- 
theless, to  the  provisions  hereinaf- 


ter particularly  mentioned,  yu.,  that 
the  said  J,  C,  fais  heirs,  executors, 
administrators,  and  assigns,  and  the 
persons,  who  shall  become  entitled 
thereto,  under  this  my  will,  shall 
and  will  pay  the  head  landlord's 
rent  of  the  said  lands,  and  shall  and 
will,  yearly  and  every  year,  during 
the  continuance  of  the  lease,  pay, 
or  cause  to  be  paid,  to  &,  his  heirs, 
or  assigns,  one  yearly  annuity  or 
sum  of  £40,  kc"  J.  C.  did  not 
duly  exercise  his  power  of  appoint- 
ment : — 

Heldf  that «/.  C.  took  an  estate 
for  life  only ;  and  that  his  issue  took 
absolute  interests  as  tenants  in  com- 
mon as  purchasers ;  and  that  the 
words  <Mssue  male  and  female** 
meant  sons  and  daughters,  or  the 
first  line  of  issue.  Crozier  v.  Cro- 
zier,  373 

See  Absolute  Interest. 
Issue. 


EVIDENCE. 

1.  In  1230,  ilf.,  Archbishop  of  Cashel, 
with  the  consent  of  the  Dean  and 
Chapter,  granted  to  the  Corporation 
of  Cash  el,  the  town  of  Cash  el ;  and 
also  granted  to  the  said  Corporation 
and  their  tenants,  and  all  inhabi- 
tants of  the  said  town,  free  pasture 
in  all  his  lands,  except  meadows, 
&c.  Subsequently  the  Corporation 
became  seised  in  fee  of  the  soil  of 
the  lands,  over  which  free  pasture 
had  been  so  granted.  There  was 
not  evidence  to  shew  the  time  or 
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the  manner,  in  which  the  Corpora- 
tion became  seised  of  the  soil : — 
Meldj  that  inasmuch  as  the  old 
right  of  pasturage  in  the  lands  of 
the  Corporation  was  affected  with  a 
trust  for  the  benefit  of  the  inhabi- 
tants of  Cashel,  so  the  soil  of  the 
lands,  which  were  substituted  for 
that  right,  was  bound  by  the  same 
trust,  and  that  whether  the  new 
right  was  acquired  by  usurpation  or 
otherwise. 

To  prove  the  grant  of  1230,  by 
M.y  an  attested  copy  of  an  enrol- 
ment of  a  charter  of  confirmation 
by  Rolandy  a  subsequent  Arch- 
bishop of  Cashel,  found  amongst 
the  Parliamentary  Rolls,  in  the 
Rolls'  OflSce,  and  which  contained 
an  inspeximtu  of  the  charter  of 
grant  by  M,y  was  admitted  as  good 
secondary  evidence.  The  Attorney' 
General  v.  the  Corporation  of 
Cashel.  294 

2.  Bill  by  a  simple  contract  creditor 
against  the  widow  (who  was  the 
personal  representative),  and  the 
heir  at  law  (who  was  a  minor)  of 
the  deceased  debtor.  The  personal 
representative  having  been  exa- 
mined in  the  cause  on  the  part  of 
the  Plaintiff": — Held,  that  the  Plain- 
tiff  might  read  her  evidence  at  the 
hearing  against  the  co-Defendant, 
the  heir  at  law.     Lynch  v.  Joyce, 

349 

EXCEPTIONS. 

Where  a  Plaintiff",  after  having  except- 
ed to  the  answer  of  a  Defendant, 


amended  his  bill,  and  then  obtained 
an  order  at  the  Rolls  for  liability  to 
argue  the  exceptions,  notwithstand- 
ing the  amendments.  The  Court, 
on  appeal,  ordered  the  Plaintiff  to 
pay  the  costs  of  the  motion  at  the 
Rolls,  and  of  the  exceptions,  and  the 
Defendant  to  answer  the  amended 
bill,  and  so  much  of  the  original 
bill  as  remained  unanswered,  within 
six  weeks.  Burroughs  v.M'Ilween. 

150 

EXCESSIVE  EXECUTION. 
See  Power. 

EXECUTION  EXECUTED. 

In  1828  a  judgment  was  obtained 
against  a  trader  upon  a  bond,  and 
warrant  of  attorney  collateral.  On 
the  3rd  of  March,  1841,  the  judg- 
ment  creditor  having  presented  a 
petition  for  the  appointment  of  a 
receiver,  under  the  Statute  5  &  6 
William  IV.  c.  55,  obtained  a  con- 
ditional order  for  the  purpose,  which 
was  subsequently  made  absolute  on 
the  23rd  of  April.  On  the  17lh  of 
March,  in  the  same  year,  the  trader 
committed  an  act  of  bankruptcy, 
and  on  the  17th  of  May  a  commis- 
sion issued,  under  which  he  was  duly 
found  a  bankrupt.  Upon  motion  of 
the  assignee,  for  the  discharge  of 
the  receiver : — Held,  upon  appeal, 
confirming  the  order  at  the  Rolls, 
that  it  was  the  absolute  and  not  the 
conditional  order  that  attached  the 
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rents ;  and  that,  consequently,  as 
the  judgment  creditor  was  not  in 
the  position  of  a  creditor  having 
"  an  execution  executed,''  that  the 
receivershould  be  discharged.  Burt 
V.  Bernard,  464 

EXECUTOR. 

See  Legacy. 

Personal  Representative. 
Release. 

FEME  COVERT. 

Bill  by  a  feme  covert  and  her  infant 
children,  the  same  person  being  the 
next  friend  of  the  married  woman 
and  the  minors.  The  bill  was  filed 
in  the  vacation ;  and  within  the  time 
prescribed  by  the  General  Rules,  the 
Defendant  filed  a  demurrer,  and 
served  a  notice  on  the  same  day, 
apprizing  the  Plaintiffs  that  the  de- 
murrer was  filed  without  prejudice 
to  the  right  of  the  Defendant  to 
move  to  compel  the  Plaintiffs  to 
give  security  for  costs  : — Heid^  that 
by  the  filing  of  the  demurrer,  the 
right  to  compel  the  Plaintiffs  to 
give  security  for  costs  was  not  lost. 

Held  also,  notwithstanding  that 
the  same  person  is  next  friend  to 
the  infants  and  ihefeme  covert^  that 
the  Court  will  compel  the  Plaintiffs 
to  give  security  for  costs. 

The  form  of  the  order  in  such  a 
case  is,  that  the  proceedings  be 
stayed,  until  the  next  friend  uf  the 
feme  covei^t  be  changed,  or  the  se- 


curity for  costs  be  given.     Drinan 
V.  Mannix.  154 

See  Costs. 

FINES. 
See  Renewal  Fines. 

FORECLOSURE. 

t^ee  Decree. 
Mortgage. 

FOREIGN  CONTRACT. 

See  Annuity. 

English  Contract. 

FORFEITURE. 

See  Ejectment. 
Redemption. 

FRAUDS,  STATUTE  OF. 
See  Agreement. 

FURTHER  DIRECTIONS. 

SembUf  it  is  not  the  rule  of  this  Court, 
that  an  estate  cannot  be  directed  to 
be  sold,  until  the  cause  comes  back 
for  further  directions.  Li/nch  v. 
Joi/ce.  349 

GENERAL  ORDER. 

See  p.  182. 

GRAFT. 

A  testator  seised  under  a  lease  pur 
auter  vie,  devised  the  lease  upon 
certain  trusts ;  upon  the  determi- 
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nation  of  the  lease,  the  trustee  of 
the  will  obtained  a  new  lease,  which 
comprised  the  premises  in  the  ori- 
ginal lease,  together  with  additional 
lands : — Ueld^  that  the  trusts  of  the 
will  did  not  attach  upon  the  addi- 
tional lands.  Acheton  v.  Fair.  512 


GREAT  SEAL. 
A  coroner  discharged  from  his  office 
for  neglect  of  duty  by  the  authority 
of  the  Great  Seal.    Ex  parte  Pas- 
ley.  84 

GUARDIAN. 
See  Public  Policy. 


HEARING. 

When  the  Defendant  does  not  appear 
at  the  hearing  of  the  cause,  the 
Plaintiff  must  make  out  his  case 
and  establish  his  right  to  the  decree 
which  he  asks  for.  Hayes  v.  Bri- 
erley,  274 

HEIR  AT  LAW. 
See  EviDBNCE. 

HUSBAND  AND  WIFE. 

See  Costs. 

Feme  Covert. 


INFANT. 

There  is  no  saving  of  minority  given 
in  the  fifteenth  section  of  the  Sta- 
tute of  Limitations,  3  &  4  Will.  IV. 


c.  27,  and,  therefore,  the  period 
of  five  years,  given  by  the  section, 
cannot  be  extended  by  reason  of  the 
infancy  of  the  claimant.  Scott  v. 
NuKon.  389 

See  Evidence. 
Feme  Covert. 


INJUNCTION. 

1.  W^hen  a  plaintiff  comes  for  an  ex- 
parte  injunction,  he  must  state  his 
case  in  the  first  instance  fully  and 
fairly.  Hemphill  v.  M^Kenna,       3 

2.  This  Court  will  not,  in  case  of 
alleged  acquiescence,  act  on  light 
grounds  against  the  legal  right  of 
parties  ;  there  must  be  either 
fraud  or  such  acquiescence  as,  in 
the  view  of  this  Court,  would  make 
it  a  fraud  afterwards  to  insist  upon 
the  legal  right.  Gerrard  v.  O^Reilly, 

414 

INSURANCE. 

A,  effected  two  policies  of  insurance 
upon  his  life,  one  in  his  own  name 
for  425/.,  and  the  other  for  1700/., 
in  the  name  of  J.  In  the  year  1808, 
he  assigned,  by  deed,  these  two  po- 
licies to  J,  upon  certain  trusts,  which 
were  declared  in  a  second  deed  of 
the  same  date,  and  which  was  re- 
ferred to  in  the  deed  of  assignment : 
these  trusts  were,  first  to  pay  cer- 
tain debts  of  A.,  and  to  reimburse 
J,  advances  which  he  from  time  to 
time  had  made  to  A,,  and  subject 
thereto,  to  hold  the  residue  to  form 


660       INDEX  TO  THE  PRINCIPAL  MATTERS. 


a  fund  for  the  daughters  of  A,^  in 
such  shares  as  he  should  appoint. 

Upon  the  death  of  A.  the  amount 
of  the  policies  was  claimed  by  the 
executor  of  •/.,  and  at  the  same 
time  notices  were  served  upon  the 
Company,  by  the  administrator  of 
A.f  by  one  of  his  daughters,  and  by 
the  husband  of  another  daughter, 
cautioning  the  Company  against 
paying  over  the  amount  of  the  poli- 
cies to  L. : — 

Held,  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company, 
that  as  to  the  policy  of  1700/.,  there 
was  no  case  of  interpleader  estab- 
lished ;  for  that  although  there  was 
no  declaration  in  the  deed  of  1808, 
that  the  receipt  of  the  trustees 
should  be  a  discharge,  yet  that  the 
nature  of  the  trusts  of  the  deed- 
was  sufficient  to  absolve  the  Com- 
pany from  seeing  to  the  perfor- 
mance of  the  trusts,  or  the  applica- 
tion of  the  money. 

Held,  also,  that  with  regard  to  the 
policy  of  425/.,  the  suit  was  main- 
tainable, by  reason  of  the  claim  of 
the  administrator  of  A. ;  but,  that 
as  it  appeared,  that  within  a  few 
days  after  the  bill  was  filed,  a  se- 
cond notice  was  served  by  the  same 
party,  withdrawing  his  demand,  the 
Plaintiff  was  not  justified  in  persist- 
ing any  further  in  the  suit,  and 
ought  to  have  discontinued. 

Disposition  of  the  costs  of  the 

different  parties.     Gltfnn  v.  Locke, 

11 
See  Bankrupt. 

Marshalling. 


INTEREST. 

1.  The  established  rule  of  this  Court 
(which,  however,  is  only  general, 
and  not  inflexible)  is,  that  interest 
cannot  be  recovered  upon  the  ar. 
rears  of  an  annuity. 

Interest  will  be  given  upon  the 
arrears  of  an  annuity,  where  the 
person  bound  to  pay  it  has  been  a 
party  to  the  deed,  by  which  it  was 
created,  and  his  acts  disclose  a  sys- 
tem of  gross  misconduct  and  oppo- 
sition to  the  Court  for  the  purpose 
of  evading  payment. 

Mere  legal  delay  is  not  a  suffi- 
cient ground  to  induce  the  Court 
to  give  interest ;  nor  will  a  mere 
covenant  to  pay  an  annuity  be  suf- 
ficient to  create  an  exception  to  the 
general  rule. 

But  if  there  is  a  covenant  to  in- 
demnify an  annuitant  against  the 
effect  of  incumbrances,  and  the  per- 
ception of  the  annuity  has  been 
prevented  by  the  claims  of  incum- 
brancers, and  especially  if  this  has 
occurred  in  consequence  of  the  acts 
of  the  covenantor,  a  case  for  da- 
mages under  the  covenant  is  clearly 
shewn,  and  this  Court,  in  order  to 
prevent  circuity  of  action,  obtains 
jurisdiction  to  give  interest  upon 
the  arrears  of  the  annuity.  Mar- 
iifn  wBUike.  125 

2.  By  a  decree  of  1814,  it  was  declared, 
that  the  consolidated  sum  for  prin- 
cipal and  interest,  upon  foot  of  a 
portion  provided  by  settlement  for 
younger  children,  was  well  charged 
upon  the  lands  in  the  decree  men- 
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tioned :  and  the  said  decree  direct- 
ed the  interest  to  be  thenceforth 
calculated  upon  this  consolidated 
sum ;  upon  a  bill  filed  by  the  said 
Plaintiff,  in  whom  the  charge  had 
become  vested,  the  Court  refused 
to  give  him  the  benefit  of  the  de- 
cree, unless  he  consented  to  waive 
his  ckim  to  interest  on  the  con- 
solidated sum.  O*  Connell  v.  M^Na- 
mara,  41 1 

3.  By  indenture  of  settlement  of  the 
year  1808,  and  made  on  the  mar- 
riage of  ^.,  certain  premises,  which 
were  chattel,  were  conveyed  to  trus- 
tees for  the  use  of  A.  for  life ;  and 
from  and  after  his  decease,  subject 
to  a  jointure  for  his  intended  wife, 
to  the  use  of  the^  issue  of  the  said 
marriage,  and  for  want  of  such  issue 
to  the  use  of  A.  for  ever :  and  a 
power  was  given  to  A»  by  the  said 
deed,  **  that  he  should  be  at  liberty 
to  raise  by  deed,  mortgage,  or  by 
any  other  writing,  a  sum  of  1000/., 
to  be  applied  to  any  purposes  the 
said  A.  pleases,   in   case   the  said 
marriage  shall  take  effect ;  but  the 
said  sum  of  1000/.  is  not  to  be  raised 
by  way  of  the  sale  of  said  lands.*' 
A.  having  become  indebted  to  Q. 
H,  in  the  sum  of  1500/.,  assigned 
his  life  estate  to   the   said  Q,  H.^ 
by  way  of  mortgage  ;  and  for  the 
purpose  of  more  effectually  secur. 
ing  the    payment   of  said   sum  of 
1500/.,  he,  by  virtue  of  the  power 
in  the  said  settlement,  granted  and 
appointed,  by  way  of  mortgage,  the 


said  sum  of  1000/.  In  1817,  A. 
became  bankrupt,  and  under  an 
order  made  in  the  matter  of  the 
bankniplcyy  aJl  the  estate  and  in- 
terest of  the  assignee,  and  also  of 
Q.  H.,  were  purchased  by  the  Plain- 
tiff, and  assigned  by  deed  of  the  Isl 
of  October,  1818.  A.  subsequently 
died.  On  a  bill  filed  by  the  Plaintiff 
to  have  the  benefit  of  his  purchase, 
it  was  held,  on  appeal  to  the  House 
of  Lords,  that  by  virtue  of  this  as- 
signment, the  Plaintiff  became  en- 
titled to  this  sum  of  1000/.,  in  ad- 
dition to  the  life  estate  of  the  bank- 
rupt. The  cause  now  coming  on 
upon  the  report  of  the  Master, 
ascertaining  the  amount  due  to  the 
Plaintiff  for  principal  and  interest : — 
Heldy  that  the  settlement  of  1808, 
under  which  the  right  to  charge  the 
sum  of  1000/.  arose,  authorized  the 
creation  of  that  charge  with  inte- 
rest.  Simpson  v.  O'SuUivan,    446 

4.  By  deed  executed  in  the  year  1809, 
certain  lands  were  conveyed,  sub- 
ject to  the  payment  of  a  sum  of 
money,  which  the  grantee  thereby 
covenanted  with  the  grantor  to  pay 
to  third  persons  : — Heid,  that,  not- 
withstanding the  covenant,  only  six 
years'  arrears  of  interest  could  be 
recovered.    Hughes  v.  Kelly.    482 

5.  A  testator,  upon  his  marriage,  cove- 
nanted to  settle  certain  property,  so 
as  to  secure  a  jointure  of  400/.  per 
annum  for  his  wife.  This  covenant 
the  testator  never  performed,  but  he 
directed  the  trustees  of  his  will  to 
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pay  the  interest  of  5000/.  to  his 
wife  for  her  life,  in  addition  to  the 
provisions  made  for  her  by  the  mar- 
riage articles,  and  that  1000^  of 
said  sum  should  be  paid  to  such 
person  as  his  said  wife  should  by 
deed  or  will  direct.  There  were 
several  other  legacies  bequeathed 
by  the  testator.  The  1000/.  was  paid 
to  the  widow  during  her  life,  but 
no  portion  of  the  interest  which  ac- 
crued upon  the  balance  of  4000/.  in 
consequence  of  the  widow's  claim, 
under  the  covenant  in  the  marriage 
articles,  having  exhausted  the  whole 
fund  properly  applicable  for  that 
purpose.  Upon  the  widow's  death, 
her  personal  representative  claimed 
the  arrears  of  interest  out  of  the 
corpus  of  the  fund,  which  was  in- 
sufficient to  pay  all  the  legacies  be- 
queathed by  the  testator: — Heldy 
upon  the  true  construction  of  the 
will,  that  the  interest  was  given  to 
the  wife  in  priority  to  the  other 
legacies,  and  that  her  personal  re- 
presentative was  entitled  to  be  paid 
the  arrears  of  interest. 
The  interest  was  directed  to  be  cal- 
culated at  five  per  cent,  according 
to  the  rule  of  the  Court,  the  tes- 
tator not  having  fixed  any  rate 
of  interest.    Pepper  v.  Bloomfield. 

499 

INTERPLEADER. 
A,  effected  two  policies  of  insurance 
upon  his  life,  one  in  his  own  name  j 
for  425/.;  and  the  other  for  1700/.  j 
in   the    name  of  J.     In  the  year  1 


1808,  he  assigned  by  deed  these 
two  policies  to  J,  upon  certain 
trusts,  which  were  declared  in  a 
second  deed  of  the  same  date,  and 
which  was  referred  to  in  the  deed 
of  assignment :  These  trusts  were» 
first,  to  pay  certain  debts  of  A.y 
then  to  reimburse  J.  advances  which 
he  from  time  to  time  had  made  to 
•^.,  and  subject  thereto  to  hold 
the  residue  to  form  a  fund  for  the 
daughters  of  A*,  in  such  shares  as  he 
should  appoint. 

Upon  the  death  of  il.  the  amount 
of  the  policies  was  claimed  by  L.,  the 
executor  oft/.,  and  at  the  same  time 
notices  were  served  upon  the  Com- 
pany, by  the  administrator  of  il., 
by  two  of  his  sons,  by  one  of 
his  daughters,  and  by  the  hus- 
band of  another  daughter,  caution- 
ing the  Company  against  paying  over 
the  amount  of  the  policies  to  Z. : — 

Held^  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company, 
that  as  to  the  policy  of  1700/.,  there 
was  no  case  of  interpleader  esta. 
blished ;  for  that  although  there 
was  no  declaration  in  the  deed  of 
1808,  that  the  receipt  of  the  trus- 
tee should  be  a  discharge,  yet  that 
the  nature  of  the  trusts  of  the  deed 
was  sufficient  to  absolve  the  Com- 
pany from  seeing  to  the  perform- 
ance of  the  trusts,  or  the  application 
of  the  money. 

Heldy  also,  that  with  regard  to 
the  policy  of  425/.,  the  suit  was  main- 
tainable, by  reason  of  the  claim  of 
the  administrator  of  ^.  ;  but  that 
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as  it  appeared,  that  within  a  few 
days  after  the  bill  was  filed,  a 
second  notice  was  served  by  the 
same  party,  withdrawing  his  de- 
mand, the  Plaintiff  was  not  justified 
in  persisting  any  further  in  the  suit, 
and  ought  to  have  discontinued. 

Disposition   of  the  costs  of  the 
different  parties.      Glynn  v,  Locke, 

11 
See  Costs. 

INTOXICATION. 

Principles  upon  which  the  Court  acts 

in  suits  to  set  aside  deeds,  on  the 

ground  of  the   intoxication  of  the 

grantor.    Naglev,  Baylor.  60 

See  Deed. 


ISSUE. 

1.  A  testator  devised  lands,  of  which 
he  was  seised  pur  auter  vie,  to  his 
nephew,  J.  C,  for  life,  and  then 
proceeded  thus: — <'and  from  and 
after  his  decease,  I  give  and  devise 
the  same  unto  the  issue,  male  and 
female,  of  the  said  J,  C.,  now  be- 
gotten, or  to  be  begotten  on  the 
body  of  his  present  wife,  to  be  di- 
vided between  and  amongst  them 
in  such  manner,  shares,  and  pro- 
portions as  the  said  J,  C>  shall  by 
his  last  will  limit  and  appoint,  sub- 
ject, nevertheless,  to  the  provi- 
sions hereinafter  particularly  men- 
tioned, viz.,  that  the  said  ■/.  C,  his 
heirs,  executors,  administrators,  and 
assigns,  and  the  persons,  who  shall 


become  entitled  thereto,  under  this 
my  will,  shall  and  will  pay  the  head 
landlord's  rent  of  the  said  lands,  and 
shall  and  will  yearly  and  every 
year,  during  the  continuance  of  the 
lease,  pay  or  cause  to  be  paid  to  S,^ 
his  heirs  or  assigns,  one  yearly  an- 
nuity orsum  of  40/.,"  &c.  J.  C. 
did  not  duly  exercise  his  power  of 
appointment : — 

Held,  that  J,  C.  took  an  estate 
for  life  only :  and  that  his  issue  took 
absolute  interests  as  tenants  in  com- 
mon as  purchasers,  and  that  the 
words  **  issue  male  and  female,** 
meant  sons  and  daughters,  or  the 
first  line  of  issue.  Crozier  v.  Cro* 
zier.  373 


JUDGMENT. 
Creditors  by  judgment  and  recogni- 
lance,  although  scheduled  to  a  trust 
deed,  executed  for  their  payment, 
are  within  the  General  Order  of  the 
22nd  June,  1842,  when  a  suit  is 
instituted  in  this  Court  for  carrying 
into  execution  the  terms  of  such 
deed  by  sale.    Harvey  v.  Lawlor, 

168 

2.  In  a  creditor's  suit,  this  Court, 
upon  motion,  with  the  consent  of 
all  parties,  directed  an  account  of 
judgments,  affecting  the  lands  to  be 
sold,  prior  and  contemporaneous 
with  the  filing  of  the  bilL  Montgo- 
mery V.  Southwell.  171 

3.  A  judgment,  as  such,  and  until  se- 
questration issued,  does  not  give 
such  a  lien  upon  a  benefice  as  will 
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enable  the  judgmeot  creditor  to 
rank  in  priority  over  other  debts ; 
and  therefore,  in  this  case,  where 
the  judgment  bore  date  in  1831, 
but  the  sequestration  did  not  issue 
until  1841,  the  Plaintiff,  whose 
deed  of  annuity  was  executed  in 
1835,  was  held  entitled  to  priority 
over  the  judgment  creditor.  Wise 
V.  Bere^n^.  276 

JURISDICTION. 

See  CoRONRR. 
Deed. 
Ejectment. 
Great  Seau 
Hedemption. 
Renewal  Fines. 


LACHES. 

1.  Sale  in  1808.  The  present  suit  was 
instituted  in  1822,  and  in  1823,  the 
principal  Defendant  answered  the 
bill.  No  further  proceedings  in  the 
cause  were  had  until  1839,  when 
the  suit  was  reviTed  : — Heldj  that  as 
the  circumstances  were  such,  that 
the  purchase  could  not  be  sustained, 
the  Plaintiff  was  entitled  to  relief, 
notwithstanding  the  lapse  of  time. 
But  costs  were  refused  to  both 
parties  in  consequence  of  the  great 
delay ;  and  an  account  of  the  rents 
was  directed  only  from  the  filing  of 
the  bill  of  revivor  and  supplement. 
ThomhiU  v.  Glover.  196 

2.  A  lease  made  to  a  person  standing 
in  the  position  of  guardian,  and  at 


the  same  time  filling  the  characters 
of  agent,  receiver,  and  tenant,  di- 
rected to  be  set   aside   upon  the 
equity  arising  out   of  these  rela- 
tions,  and    upon    the    ground   of 
public  policy,  and  with  costs,  not- 
withstanding that  a  period  of  eleven 
years  had  elapsed  after  the  granting 
of  the  lease  before  the  institution 
of  the  suit.      But  the  account  was 
limited  to  the  filing  of  the  bill,  by 
reason  of  the  delay.    MuUudUn  v. 
Marunu  317 

LANDLORD. 

See  Costs. 

Ejectment. 
Possessory  Bill. 
Redemption. 

LEASE. 

See  Corporation. 
Covenant. 
Deed. 
Laches. 
Public  Policy. 

LEGACY. 

A  testator,  upon  his  marriage,  cove- 
nanted to  settle  certain  property,  so 
as  to  secure  a  jointure  of  4000/.  per 
annum  for  his  wife.  This  covenant 
the  testator  never  performed ;  but 
he  directed  the  trustees  of  his  will 
to  pay  the  interest  of  5000^  to  his 
wife  for  her  life,  in  addition  to  the 
provisions  made  for  her  by  the  mar- 
riage articles,   and  that   1000/.  of 
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said  sum  should  be  paid  to  such 
person  as  his  said  wife  should  by 
deed  or  will  direct.  There  were 
several  other  legacies  bequeathed 
by  the  testator.  The  1000/.  was 
paid  to  the  widow  during  her  life, 
but  no  portion  of  the  interest  which 
accrued  upon  the  balance  of  4000/., 
in  consequence  of  the  widow's 
claim,  under  the  covenant  in  the 
marriage  articles,  having  exhausted 
the  whole  fund  properly  applicable 
for  that  purpose.  Upon  the  widow's 
death,  her  personal  representative 
claimed  the  arrears  of  interest  out 
of  the  corpus  of  the  fund,  which 
was  insufficient  to  pay  all  the  lega- 
cies bequeathed  by  the  testator : — 
Heldy  upon  the  true  construction 
of  the  will,  that  the  interest  was 
given  to  the  wife  in  priority  to  the 
other  legacies,  and  that  her  per- 
sonal representative  was  entitled  to 
be  paid  the  arrears  of  interest^ 
Pepper  v.  Bloomfield,  499 

2.  A  testator  seised  of  an  estate  pur 
outer  vie,  and  possessed  of  personal 
property  to  the  amount  of  about 
4500/.,  by  his  will  bequeathed  **  the 
sum  of  1500/.,  the  other  part  of  the 
4500/.  together  with  any  further 
property,"  in  trust  for  the  use  of 
his  father,  to  be  disposed  of  by 
him,  share  and  share  alike,  as  he 
by  deed  or  will  should  appoint, 
among  testator's  brothers,  //.  and 
«/.,  and  the  daughter  or  daughters 
of  his  sister  B.  The  will  contained 
a  residuary  clause  in  these  words: 
'^as  to  the  rest,  residue,  and  remain- 

VOL.  III.  2 


der  of  my  worldly  estate  and  for- 
tune, not  heretofore  and  hereby 
disposed  of,  in  trust,  to  the  use  of 
my  affectionate  father,  «A  C,  and 
his  heirs,  executors,  and  administra- 
tors for  ever:" — Heid^  that  the  es. 
tate,  pur  outer  m>,  passed  under 
the  residuary  clause,  and  not  under 
the  words  "any  further  property," 
upon  the  true  construction  of  the 
whole  will.  Acheson  y,  Foir,    512 

LETTERS. 

See   AORBBMENT. 

Frauds,  Statute  of. 

LIFE  ESTATE. 
A  testator  seised  of  an  estate  pur 
outer  vie,  and  possessed  of  personal 
property  to  the  amount  of  about 
4500/.,  by  his  will  bequeathed  **  the 
sum  of  1500/.,  the  other  part  of  the 
4500/,  together  with  any  further 
property,"  in  trust,  for  the  use  of 
his  father,  to  be  disposed  of  by  him, 
share  and  share  alike,  as  he  by  deed 
or  will  should  appoint,  among  testa- 
tor's brothers  H.  and  J.  and  the 
daughter  or  daughters  of  his  sis- 
ter E,  E.  had  several  daughters : — 
Heldy  that  the  testator's  father  took 
a  "life  interest  in  the  1500/.^  to- 
gether with  any  further  property," 
and  that  on  his  decease,  without 
having  executed  his  power  of  ap- 
pointment, //. «/.,  and  each  of  the 
daughters  of  ^.,  were  entitled  to 
equal  shares.  Acheson  v.  Fair,  512 
See  Estate  for  Life. 
Sale,  Judicial. 


556       INDEX  TO  THE  PRINCIPAL  MATTERS. 


LIMITATION,  STATUTES  OF. 

1.  In  1812,  W.,  who  was  entitled  to 
a  mortgage  executed  in  the  year 
1802,  filed  a  bill  against  T.,  the 
mortgagor  to  foreclose  and  sell ;  the 
mortgagor,  not  having  appeared,  a 
decree  upon  sequestration  was  ob- 
tained against  him.  In  1830,  the 
mortgagee  having  in  the  meantime 
died,  and  the  suit  having  been  re- 
vived  by  his  representatives,  a  re- 
ceiver was  appointed  over  a  portion 
of  the  mortgaged  premises,  the  re- 
sidue being  at  the  time  in  the  pos- 
session of  an  earlier  creditor.  In 
the  year  1833,  and  during  the  pro- 
gress of  the  account  in  the  Master's 
0£Sce,  the  mortgagor  died  intestate, 
and  the  suit  was  thereupon  revived 
against  his  heir  at  law  and  personal 
representative.  The  heir  at  law 
appeared  in  the  suit,  but  did  not 
answer,  and  the  report  having  been 
made  up,  in  1837  a  decree  for  a 
sale  was  pronounced.  On  the  in- 
vestigation of  the  title  it  was  dis- 
covered, that  shortly  before  the 
filing  of  the  bill  in  1812,  on  the 
occasion  of  the  marriage  of  F.,  the 
mortgagor,  the  equity  of  redemp- 
tion in  the  mortgaged  premises  had 
been  put  into  settlement,  and  limited 
to  the  mortgagor  for  life,  with  re- 
mainder to  trustees  for  a  term  of 
years,  to  secure  a  jointure  for  his 
intended  wife,  and  portions  for  the 
younger  children  of  the  marriage, 
with  remainder  to  his  first  and  other 
sons  in  tail  male.  This  settlement, 
however,  was  never  registered.    In 


the  month  of  May,  1838,  the  PUin- 
tiffs  filed  the  present  supplemen- 
tal bill  against  the  parties  claiming 
under  the  settlement,  seeking  the 
benefit  of  the  degree  and  the  for- 
mer proceedings.  The  widow  and 
younger  children  having  aet  up  as 
their  defence,  the  Statute  of  Limi- 
tations (3  &  4  Will.  IV.  c  27)  :_ 
Held^  that  the  possession  of  the 
mortgagor  was  not  adverse  to  the 
mortg^ee,  when  the  Statute  passed, 
the  possession  being  partly  in  the 
Court  and  partly  in  the  earlier  in- 
cumbrancer; and  that  there  was, 
therefore,  nothing  to  take  away 
from  the  mortgagee  the  benefit  of 
the  fifteenth  section. 

A  bill  of  foreclosure  is  not  a  suit 
in  Equity  for  the  recovery  of  the 
money  charged  upon  the  land,  al- 
though it  may  lead  to  that ;  but  it 
is,  in  effect,  a  suit  to  obtain  the 
equity  of  redemption,  which  is,  in 
the  view  of  Equity,  an  actual  estate: 
QucBre,  therefore,  as  to  Dearman 
V.  Wyche  (9  Simons,  570). 

The  right  to  file  a  bill  of  fore- 
closure, whether  the  mortgage  be 
legal  or  equitable,  falls  within  the 
twenty-fourth  section  of  the  3  &  4 
Will.  IV.  c.  27,  and  the  7  Will.  IV. 
&  1  Vict.  c.  28;  and  the  time  is 
governed  by  the  legal  right  of  the 
party  to  bring  an  action,  or  if  he 
have  \iot  the  legal  estate,  by  the 
right  which  he  would  have  had,  if 
his  estate  had  been  a  legal  instead 
of  an  equitable  one. 

Though  the  appointment  of  a  re- 
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ceiTer  does  not  prevent  the  bar  of 
the  Statute*  from  operating  against 
stranger,  jet|it  will  serve  to  prevent, 
at  least  in  this  Court,  time  from 
running  in  favour  of  a  stranger  to 
the  suit. 

A  suit  in  a  Court  of  Equity, 
properly  instituted,  will  prevent 
time  from  running ;  and  a  Court  of 
Law  ought  to  act  upon  this  princi- 
ple, the  same  rule  being  prescribed 
by  the  Statute  for  both  CourU. 
This  Court,  however,  will  protect 
its  own  jurisdiction,  and  will  not 
permit  a  suitor  to  be  evicted  at  law, 
who  has  an  equitable  right  to  sue 
for  the  land,  and  has  filed  his  bill 
within  the  limit  allowed  and  duly 
pursued  his  remedy.  Wrixon  v. 
Vize.  104 

2.  The  Court  will  compel  a  purchaser 
to  take  a  title  depending  upon  parol 
evidence  of  adverse  possession,  un- 
der the  Statute  of  Limitations,  3  & 
4  Will.  IV.  c.  27. 

A  testator,  by  hb  last  will  and 
testament,  after  appointing  certain 
lands  to  his  eldest  son,  George^ 
gave  all  the  residMe  of  his  real  es- 
tate among  his  six  younger  sons, 
subject  to  the  payment  of  his  debts 
and  some  charges.  Shortly  after, 
wards  he  obtained  a  conveyance  of 
certain  freehold  property,  which 
was  the  subject  of  the  controversy 
in  the  present  suit,  and  died  with- 
out having  altered  in  any  respect 
or  republished  his  will,  leaving  his 
eldest  son  of  full  age. 

Upon  the  death  of  the  testator 


in  1791,  the  six  younger  sons  en- 
tered into  the  possession,  inter  alioy 
of  the  after-acquired  property,  and 
so  continued  until  the  present  time. 
George^   the   eldest  son,  died   in 
1819,   leaving  an  infant  heir.     It 
did  not  appear  that  any  claim  was 
ever  made  on  the  part  of  George 
during  his  life,  or  after  his  death  by 
his  heir  at  law,  and  the  younger 
sons  continued  during  the  entire  of 
such  period  in  the  undisturbed  en- 
joyment of  the  property.     In  1839 
the  premises  were  sold  under  a  de- 
cree of  the  Court,  pronounced  in  a 
auit  instituted  by  a  judgment  cre- 
ditor of  the  testator,  in  which  suit 
the  infant  heir  was  a  party  Defen- 
dant.   Subsequently  to  this  sale  the 
heir   died,  and   the  suit  was  not 
revived    against   the  next  heir. — 
The  abstract  of  title  stated  all  the 
above  matters,  and  was  verified  by 
two  affidavits,  deposing  as  to  the 
fact  of  the  possession  and  the  re- 
ceipt of  rent  by  the  younger  sons : 
Held^  upon  objections  to  the  title 
on  the  part  of  the  purchaser|%  that 
by  the  operation  of  the  Statute  3 
&  4  Will.  IV.  c  27,  such  a  title 
hi:d  been  created  as  the  purchaser 
was  bound  to  take. 

By  the  effect  of  the  Statute,  after 
the  proper  period  of  limitation  has 
passed,  the  legal  fee-simple  is  in 
the  party  who  has  been  in  posses- 
sion during  that  period,  and  he  is 
competent  to  convey  it  to  another. 

There  is  no  saving  of  minority 
given  in  the  fifteenth  section  of  the 


2  p  2 
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Statute,  and  therefore  the  period 
of  five  years  given  by  that  section 
cannot  be  extended  by  reason  of 
the  infancy  of  the  claimant.  Scott 
V.  Nixon.  388 

d.  By  deed  executed  in  the  year 
1809,  certain  lands  were  conveyed, 
subject  to  the  payment  of  a  sum  of 
money,  which  the  grantee  thereby 
covenanted  with  the  grantor  to  pay 
to  third  persons : — Held^  that,  not- 
withstanding the  covenant,  only  six 
years'  arrears  of  interest  could  be 
recovered. 

Held,  also,  that  though  by  the  deed 
of  1809  there  was  an  obligation  im- 
posed, yet  there  was  not  a  trust 
created. 

The  Statute  8  &  4  Will.  IV.  c. 
27,  8.  42,  is  not  repealed  by  the  3 
&  4  Vict.  c.  105,  s.  32.  Eughes  v. 
Kellif.  482 

LIQUIDATED    DAMAGES. 
See  Damages. 

LUNATIC. 
1.  P.  by  his  will  directed  that  his  wi- 
dow and  second  son,  who  were  the 
devisees  of  the  estates,  should  apply 
a  sum  not  exceeding  400/.  per  annum, 
jo  the  maintenance  and  care  of  his 
son  John,  who  was  a  lunatic,  and 
that  whoever  should  at  any  time  be 
in  possession  of  his  L.  estate,  should, 
during  the  life  of  his  said  son,  apply 
said  sum  annually  for  his  comforta- 
ble support,  care,  and  maintenance ; 
and  that  said  sum  should  be  deemed, 
taken,  and  considered  as  a  charge 


thereon.  The  L.  estate  was  sold 
after  the  death  of  the  testator^  under 
a  decree  in  a  creditor's  suit,  and  a 
sum  of  10,550/.  of  the  purchase-mo- 
ney was  invested  in  stock  to  the 
credit  of  the  cause,  to  secure  the 
payment  of  the  lunatic's  allowance, 
which,  under  an  order  of  the  Court, 
was  fixed  at  2S0L  per  annum.  At 
the  death  of  the  lunatic  in  1842,  the 
surplus  of  the  dividends  upon  the 
stock  amounted  to  812/.  I2s.  9d. ; 
upon  an  application  by  the  personal 
representative  of  the  lunatic,  claim- 
ing this  sum  as  part  of  his  personal 
estate,  and  a  cross  claim  on  part  of 
the  owners  of  the  estate,  claiming 
under  the  second  son  : — Held,  that 
upon  the  true  construction  of  the 
will,  there  was  no  greater  charge 
upon  the  estate  than  what  was  ac 
tually  required  and  applied  for  the 
maintenance  and  support  of  the  lu. 
natic;  and  that  consequently,  the 
sum  in  question  did  not  form  a  por- 
tion of  the  personal  estate  of  the 
lunatic. 

Held  also,  that  even  if  it  did,  yet 
that  as  the  savings  of  the  lunations 
maintenance,  it  belonged  to  the  par. 
ties  claiming  under  the  widow  and 
second  son,  who  were  in  the  situa- 
tion of  committee  of  the  person  of 
the  lunatic ;  and  that  in  any  view  of 
the  case,  the  personal  representative 
of  the  lunatic  had  no  claim  upon  it. 

Semble,  the  question  had  been 
already  disposed  of  by  the  decree  in 
the  suit  in  1887.     In  re  Ponstmhtf. 

27 
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2.  In  this  case  an  application  was  made, 
on  the  part  of  persons  representing 
the  tenant,  for  a  reference  to  the 
Master,  to  inquire  and  report  as  to 
the  liability  of  a  lunatic  to  renew 
the  lease,  under  which  the  prembes 
were  held.  The  application  was 
granted  ;  and  the  right  of  the  par- 
ties seeking  the  renewal  was  esta- 
blished : — Beldy  nevertheless,  that 
the  costs  of  the  petition,  and  all  the 
proceedings  thereunder,  should  be 
borne  by  the  applicants. 

The  proper  course  for  a  party  to 
adopt  in  such  a  case  is,  to  apply,  in 
the  first  instance,  to  the  committee 
of  the  estate,  before  he  himself 
brings  forward  any  application  to  the 
Court.     In  re  Doolan.  442 

3.  A  lunatic  who  had  been  convicted 
of  an  assault,  ordered  to  be  trans- 
ferred to  such  private  asylum,  as  the 
committee  of  the  person,  with  the 
approbation  of  the  Master,  should 
direct.     In  re  M'DermoU.       480 


MAINTENANCE. 

By  deed,  certain  lands  were  conveyed 
to  the  use  of  A,  for  life,  and  from 
and  after  his  decease  unto  and  to  the 
use  of,  and  to  and  amongst  such  one 
or  more  of  the  child  or  children  of 
A.  by  his  then  wife,  as  he  should  by 
deed  or  will  limit  and  appoint,  and 
to  the  heirs  and  assigns  of  such  child 
or  children,  and  for  default  of  such 
appointment,  to  the  children,  as 
tenants  in  common    in    fee ;    and  { 


for  default  of  such  issue,  to  A.  in 
fee. 

A.,  by  his  will,  without  referring 
to  the  power,  devised  the  lands  to 
his  wife  for  life,  upon  condition  that 
she  should  thereout  maintain  and 
educate  his  children,  in  such  a  man. 
ner  as  his  executors  should  think 
proper ;  and  he  directed  that  at  the 
end  of  each  year  an  account  should 
be  settled,  and  that  whatever  sum 
should  be  found  in  her  hands  should 
be  placed  out  at  interest, for  the  pur- 
pose of  accumulating  a  fund  for  the 
payment  of  the  legacies  therein- 
after bequeathed.  The  testator  then 
bequeathed  to  each  of  his  younger 
children  500/.,  and  devised  the  lands 
to  his  eldest  son  for  life,  and  after 
his  decease  to  his  heirs  male  and  fe- 
male ;  and  directed  that  in  case  the 
accumulated  fund  should  not  be  suf- 
ficient for  the  payment  of  the  lega- 
cies to  the  younger  children,  the 
said  lands,  together  with  certain 
other  lands  which  were  not  the  sub- 
ject of  the  power,  should  stand 
charged  with  the  deficiency  :^- 

Beld^  that  the  direction  for  the 
maintenance  and  education  of  the 
younger  children,  and  the  gift  to 
the  legacies  to  them  were, />ro  tanto^ 
a  due  execution  of  the  power ;  but 
that  the  gift  of  so  much  of  the  rents 
as  during  the  life  of  the  wife  was  not 
required  for  the  maintenance  of  the 
children,  and  the  payment  of  their 
legacies,  was  void,  and  therefore  went 
as  in  default  of  appointment. — 
Crozier  v.  Croxier.  353 
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MARRIAGE. 

See  Agrbbmbnt. 
Dbbd. 

Frauds,  Statutb  of. 
Ward. 


MARSHALLING. 

1.  Where  there  are  two  creditors  who 
have  taken  securities  for  their  re- 
spective debts,  and  the  security  of 
the  first  creditor  ranges  over  two 
funds,  while  the  security  of  the  se- 
cond is  confined  to  one  of  these 
funds ;  the  Court  will  marshal  the 
assets  so  as  to  throw  the  person  who 
has  two  funds  liable  to  his  demand, 
on  that  which  is  not  liable  to  the 
debt  of  the  second  creditor. 

The  bankruptcy  of  the  debtor 
will  not  prevent  the  application  of 
the  General  Rule,  for  the  assignee 
stands  in  the  position  of  the  bank, 
rupt.  Bcddwin  v.  Belches* ;  In  re 
Cornwall.  173 


MESNE  RATES. 
See  Corporation. 

MINOR. 

See  Costs. 
Ward. 

MINUTES. 

See  Decree. 
Rehearing. 


MONEY  OUT  OF  COURT. 

Upon  an  application  to  draw  money 
out  of  Court,  which  has  been  the 
subject  of  settlement,  the  instru. 
ment  itself  must  be  produced  in 
Court.    Batt  y.  CuthberUon.       58 


MORTGAGE. 

1.  In  1812,  W.,  who  was  entitled  to  a 
mortgage  executed  in  the  year  1802; 
filed  a  bill  against  F.,  the  mortgagor, 
to  foreclose  and  sell ;  the  mortgagor 
not  having  appeared,  a  decree  upon 
sequestration  was  obtained  against 
him.  In  1830,  the  mortgagee  having 
in  the  meantime  died,  and  the  suit 
having  been  revived  by  his  repre- 
sentatives, a  receiver  was  appointed 
over  a  portion  of  the  mortgaged 
premises,  the  residue  being  at  the 
time  in  the  possession  of  an  earlier 
creditor.  In  the  year  1833,  and 
during  the  progress  of  the  account 
in  the  Master's  Office,  the  mortgagor 
died  intestate,  and  the  suit  was 
thereupon  revived  against  his  heir 
at  law  and  personal  representative. 
The  heir  at  law  appeared  in  the  suit, 
but  did  not  answer,  and  the  report 
having  been  made  up,  in  1837  a  de- 
cree for  a  sale  was  pronounced.  On 
the  investigation  of  the  title  it  was 
discovered,  that  shortly  before  the 
filing  of  the  bill  in  1812,  on  the  oc- 
casion of  the  marriage  of  F.,  the 
mortgagor,  the  equity  of  redemp- 
tion in  the  mortgaged  premises  had 
been  put  intosettlement,  and  limited 
to  the  mortgagor  for  life,  with  re- 
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the  manner,  in  which  the  Corpora- 
tion became  seised  of  the  soil : — 
Held^  that  inasmuch  as  the  old 
right  of  pasturage  in  the  lands  of 
the  Corporation  was  affected  with  a 
trust  for  the  benefit  of  the  inhabi- 
tants of  Cashel,  so  the  soil  of  the 
lands,  which  were  substituted  for 
that  right,  was  bound  by  the  same 
trust,  and  that  whether  the  new 
right  was  acquired  by  usurpation  or 
otherwise. 

To  prove  the  grant  of  1230,  by 
ilf.,  an  attested  copy  of  an  enrol- 
ment of  a  charter  of  confirmation 
by  Rolandy  a  subsequent  Arch- 
bishop of  Cashel,  found  amongst 
the  Parliamentary  Rolls,  in  the 
Rolls'  Office,  and  which  contained 
an  inspeximus  of  the  charter  of 
grant  by  Jf.,  was  admitted  as  good 
secondary  evidence.  The  Attorney- 
General  v.  the  Corporation  of 
Cashel.  294 

2.  Bill  by  a  simple  contract  creditor 
against  the  widow  (who  was  the 
personal  representative),  and  the 
heir  at  law  (who  was  a  minor)  of 
the  deceased  debtor.  The  personal 
representative  having  been  exa- 
mined in  the  cause  on  the  part  of 
the  Plaintiff:— i^eW,  that  the  Plain- 
tiff  might  read  her  evidence  at  the 
hearing  against  the  co-Defendant, 
the  heir  at  law.     Lynch  v.  Jt>yce. 

349 

EXCEPTIONS. 

Where  a  Plaintiff,  after  having  except- 
ed to  the  answer  of  a  Defendant, 


amended  his  bill,  and  then  obtained 
an  order  at  the  Rolls  for  liability  to 
argue  the  exceptions,  notwithstand- 
ing the  amendments.  The  Court, 
on  appeal,  ordered  the  Plaintiff  to 
pay  the  costs  of  the  motion  at  the 
Rolls,  and  of  the  exceptions,  and  the 
Defendant  to  answer  the  amended 
bill,  and  so  much  of  the  original 
bill  as  remained  unanswered,  within 
six  weeks.  Burroughs  v.M^Ilween, 

150 

EXCESSIVE  EXECUTION. 
See  Power. 

EXECUTION  EXECUTED. 

In  1828  a  judgment  was  obtained 
against  a  trader  upon  a  bond,  and 
warrant  of  attorney  collateral.  On 
the  3rd  of  March,  1841,  the  judg- 
ment creditor  having  presented  a 
petition  for  the  appointment  of  a 
receiver,  under  the  Statute  5  &  6 
William  IV.  c.  55,  obtained  a  con- 
ditional order  for  the  purpose,  which 
was  subsequently  made  absolute  on 
the  23rd  of  April.  On  the  17th  of 
March,  in  the  same  year,  the  trader 
committed  an  act  of  bankruptcy, 
and  on  the  17th  of  May  a  commis- 
sion issued,  under  which  he  was  duly 
found  a  bankrupt.  Upon  motion  of 
the  assignee,  for  the  discharge  of 
the  receiver : — Held^  upon  appeal, 
confirming  the  order  at  the  Rolls, 
that  it  was  the  absolute  and  not  the 
conditional  order  that  attached  the 
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rents ;  and  that,  consequently,  as 
the  judgment  creditor  was  not  in 
the  position  of  a  creditor  having 
<*  an  execution  executed,"  that  the 
receivershould  be  discharged.  Burt 
V.  Bernard.  464 

EXECUTOR. 

See  Legacy. 

Personal  Representative. 
Release. 

FEME  COVERT. 

Bill  by  a  feme  covert  and  her  infant 
children,  the  same  person  being  the 
next  friend  of  the  married  woman 
and  the  minors.  The  bill  was  filed 
in  the  vacation ;  and  within  the  time 
prescribed  by  the  General  Rules,  the 
Defendant  filed  a  demurrer,  and 
served  a  notice  on  the  same  day, 
apprizing  the  Plaintiffs  that  the  de- 
murrer was  filed  without  prejudice 
to  the  right  of  the  Defendaut  to 
move  to  compel  the  Plaintiffs  to 
give  security  for  costs  : — Held,  that 
by  the  filing  of  the  demurrer,  the 
right  to  compel  the  Plaintiffs  to 
give  security  for  costs  was  not  lost. 

Held  also,  notwithstanding  that 
the  same  person  is  next  friend  to 
the  infants  and  ihejeme  covert,  that 
the  Court  will  compel  the  Plaintiffs 
to  give  security  for  costs. 

The  form  of  the  order  in  such  a 
case  is,  that  the  proceedings  be 
stayed,  until  the  next  friend  uf  the 
feme  covert  be  changed,  or  the  se- 


curity for  costs  be  given.     Drinan 
V.  Mannix.  154 

See  Costs. 

FINES. 
See  Renewal  Fines. 

FORECLOSURE. 

§ee  Decree. 
Mortgage. 

FOREIGN  CONTRACT. 

See  Annuity. 

English  Contract. 

FORFEITURE. 

See  Ejectment. 
Redemption. 

FRAUDS,  STATUTE  OF. 
See  Agreement. 

FURTHER  DIRECTIONS. 

Semhle,  it  is  not  the  rule  of  this  Court, 
that  an  estate  cannot  be  directed  to 
be  sold,  until  the  cause  comes  back 
for  further  directions.  Lynch  v. 
Joyce,  349 

GENERAL  ORDER. 

See  p.  182. 

GRAFT. 

A  testator  seised  under  a  lease  pwr 
auter  vie,  devised  the  lease  upon 
certain  trusts ;  upon  the  determi- 
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nation  of  the  lease,  the  trustee  of 
the  will  obtained  a  new  lease,  which 
comprised  the  premises  in  the  ori- 
ginal lease,  together  with  additional 
lauds : — Ueld^  that  the  trusts  of  the 
will  did  not  attach  upon  the  addi- 
tional lands.  Acheson  v.  Fair.  512 


GREAT  SEAL. 

A  coroner  discharged  from  his  ofBce 

for  neglect  of  duty  by  the  authority 

of  the  Great  Seal.    Ex  parte  Pas- 

ley.  84 

GUARDIAN. 
See  Public  Policy. 


HEARING. 

When  the  Defendant  does  not  appear 
at  the  hearing  of  the  cause,  the 
Plaintiff  must  make  out  his  case 
and  establish  his  right  to  the  decree 
which  he  asks  for.  Hayes  v.  Bri- 
erley.  274 

HEIR  AT  LAW. 
See  Evidence. 

HUSBAND  AND  WIFE. 

See  Costs. 

Feme  Covert. 

INFANT. 

There  is  no  saving  of  minority  given 
in  the  fifteenth  section  of  the  Sta- 
tute of  Limitations,  8  &  4  Will.  IV. 


c.  27,  and,  therefore,  the  period 
of  five  years,  given  by  the  section, 
cannot  be  extended  by  reason  of  the 
infancy  of  the  claimant.  Scott  v. 
Nixon.  889 

See  Evidence. 
Feme  Covert. 


INJUNCTION. 

1.  When  a  plaintiff  comes  for  an  ex- 
parte  injunction,  he  must  state  his 
case  in  the  first  instance  fully  and 
fairly.  Hemphill  v.  M^Kenna.       3 

2.  This  Court  will  not,  in  case  of 
alleged  acquiescence,  act  on  light 
grounds  against  the  legal  right  of 
parties  ;  there  must  be  either 
fraud  or  such  acquiescence  as,  in 
the  view  of  this  Court,  would  make 
it  a  fraud  afterwards  to  insist  upon 
the  legal  right.  Gerrard  v.O^ReiUy. 

414 

INSURANCE. 

A.  effected  two  policies  of  insurance 
upon  his  life,  one  in  his  own  name 
for  425/.,  and  the  other  for  1700/., 
in  the  name  of  J.  In  the  year  1S08, 
he  assigned,  by  deed,  these  two  po- 
licies to  J.  upon  certain  trusts,  which 
were  declared  in  a  second  deed  of 
the  same  date,  and  which  was  re- 
ferred to  in  the  deed  of  assignment : 
these  trusts  were,  first  to  pay  cer- 
tain debts  of  A.f  and  to  reimburse 
J.  advances  which  he  from  time  to 
time  had  made  to  A.,  and  subject 
thereto,  to  hold  the  residue  to  form 
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a  fund  for  the  daughters  of  il.,  in 
such  shares  as  he  should  appoint. 

Upon  the  death  of  A.  the  amount 
of  the  policies  was  claimed  by  the 
executor  of  «/.,  and  at  the  same 
time  notices  were  served  upon  the 
Company,  by  the  administrator  of 
A.y  by  one  of  his  daughters,  and  by 
the  husband  of  another  daughter, 
cautioning  the  Company  against 
paying  over  the  amount  of  the  poli- 
cies to  L. : — 

Held^  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company, 
that  as  to  the  policy  of  1700/.,  there 
was  no  case  of  interpleader  estab- 
lished ;  for  that  although  there  was 
no  declaration  in  the  deed  of  1808, 
that  the  receipt  of  the  trustees 
should  be  a  discharge,  yet  that  the 
nature  of  the  trusts  of  the  deed- 
was  sufficient  to  absolve  the  Com- 
pany from  seeing  to  the  perfor- 
mance of  the  trusts,  or  the  applica- 
tion of  the  money. 

Heldj  also,  that  with  regard  to  the 
policy  of  425/.,  the  suit  was  main- 
tainable, by  reason  of  the  claim  of 
the  administrator  of  A. ;  but,  that 
as  it  appeared,  that  within  a  few 
days  after  the  bill  was  filed,  a  se- 
cond notice  was  served  by  the  same 
party,  withdrawing  his  demand,  the 
Plaintiff  was  not  justified  in  persist- 
ing any  further  in  the  suit,  and 
ought  to  have  discontinued. 

Disposition  of  the  costs  of  the 

different  parties.     Glynn  v.  Locke, 

11 
See  Bankrupt. 

Marshalling. 


INTEREST. 

1.  The  established  rule  of  this  Court 
(which,  however,  is  only  general, 
and  not  inflexible)  is,  that  interest 
cannot  be  recovered  upon  the  ar- 
rears  of  an  annuity. 

Interest  will  be  given  upon  the 
arrears  of  an  annuity,  where  the 
person  bound  to  pay  it  has  been  a 
party  to  the  deed,  by  which  it  was 
created,  and  his  acts  disclose  a  sys- 
tem of  gross  misconduct  and  oppo- 
sition to  the  Court  for  the  purpose 
of  evading  payment. 

Mere  legal  delay  is  not  a  suffi- 
cient ground  to  induce  the  Court 
to  give  interest ;  nor  will  a  mere 
covenant  to  pay  an  annuity  be  suf- 
ficient to  create  an  exception  to  the 
general  rule. 

But  if  there  is  a  covenant  to  in- 
demnify an  annuitant  against  the 
effect  of  incumbrances,  and  the  per- 
ception of  the  annuity  has  been 
prevented  by  the  claims  of  incum. 
brancers,  and  especially  if  this  has 
occurred  in  consequence  of  the  acts 
of  the  covenantor,  a  case  for  da- 
mages under  the  covenant  is  clearly 
shewn,  and  this  Court,  in  order  to 
prevent  circuity  of  action,  obtains 
jurisdiction  to  give  interest  upon 
the  arrears  of  the  annuity.  Mar- 
tipiy.  Blake.  125 

2.  By  a  decree  of  1814,  it  was  declared, 
that  the  consolidated  sum  for  prin- 
cipal and  interest,  upon  foot  of  a 
portion  provided  by  settlement  for 
younger  children,  was  well  charged 
upon  the  lands  in  the  decree  men. 
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tioned :  and  the  said  decree  direct- 
ed the  interest  to  be  thenceforth 
calculated  upon  this  consolidated 
sum ;  upon  a  bill  filed  by  the  said 
Plaintiff,  in  whom  the  charge  had 
become  vested,  the  Court  refused 
to  give  him  the  benefit  of  the  de- 
cree, unless  he  consented  to  waive 
his  claim  to  interest  on  the  con- 
solidated sum.  O' ConneU  v.  M^I^a- 
mar  a,  411 

3.  By  indenture  of  settlement  of  the 
year  1808,  and  made  on  the  mar- 
riage of  ^.,  certain  premises,  which 
were  chattel,  were  conveyed  to  trus- 
tees for  the  use  of  A,  for  life  ;  and 
from  and  after  his  decease,  subject 
to  a  jointure  for  his  intended  wife, 
to  the  use  of  the,  issue  of  the  said 
marriage,  and  for  want  of  such  issue 
to  the  use  of  A,  for  ever :  and  a 
power  was  given  to  A*  by  the  said 
deed,  **  that  he  should  be  at  liberty 
to  raise  by  deed,  mortgage,  or  by 
any  other  writing,  a  sum  of  1000/., 
to  be  applied  to  any  purposes  the 
said  A.  pleases,  in  case  the  said 
marriage  shall  take  effect ;  but  the 
said  sum  of  1000/.  is  not  to  be  raised 
by  way  of  the  sale  of  said  lands.*' 
A.  having  become  indebted  to  Q. 
H>  in  the  sum  of  1500/.,  assigned 
his  life  estate  to  the  said  Q.  H.y 
by  way  of  mortgage  ;  and  for  the 
purpose  of  more  effectually  secur. 
ing  the  payment  of  said  sum  of 
1500/.,  he,  by  virtue  of  the  power 
in  the  said  settlement,  granted  and 
appointed,  by  way  of  mortgage,  the 


said  sum  of  1000/.  In  1817,  A. 
became  bankrupt,  and  under  an 
order  made  in  the  matter  of  the 
bankruptcy^  ail  the  estate  and  in- 
terest of  the  assignee,  and  also  of 
Q.  f/.,  were  purchased  by  the  Plain- 
tiff, and  assigned  by  deed  of  the  Ist 
of  October,  1818.  A.  subsequently 
died.  On  a  bill  filed  by  the  Plaintiff 
to  have  the  benefit  of  his  purchase, 
it  was  held^  on  appeal  to  the  House 
of  Lords,  that  by  virtue  of  this  as- 
signment, the  Plaintiff  became  en- 
titled to  this  sum  of  1000/.,  in  ad- 
dition to  the  life  estate  of  the  bank- 
rupt. The  cause  now  coming  on 
upon  the  report  of  the  Master, 
ascertaining  the  amount  due  to  the 
Plaintifffor  principal  and  interest : — 
Heldy  that  the  settlement  of  1808, 
under  which  the  right  to  charge  the 
sum  of  1000/.  arose,  authorized  the 
creation  of  that  charge  with  inte- 
rest.  Simpson  v.  O' Sullivan,    446 

4.  By  deed  executed  in  the  year  1809, 
certain  lands  were  conveyed,  sub- 
ject to  the  payment  of  a  sum  of 
money,  which  the  grantee  thereby 
covenanted  with  the  grantor  to  pay 
to  third  persons  : — Held^  that,  not- 
withstanding the  covenant,  only  six 
years'  arrears  of  interest  could  be 
recovered.    Hughes  v.  Kslly.    482 

5.  A  testator,  upon  his  marriage,  cove- 
nanted to  settle  certain  property,  so 
as  to  secure  a  jointure  of  400/.  per 
annum  for  hb  wife.  This  covenant 
the  testator  never  performed,  but  he 
directed  the  trustees  of  his  will  to 
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pay  the  interest  of  5000/.  to  his 
vilfe  for  her  hfe,  in  addition  to  the 
provisions  made  for  her  by  the  mar- 
riage articles,  and  that  10004  of 
said  sum  should  be  paid  to  such 
person  as  his  said  wife  should  by 
deed  or  will  direct.  There  were 
several  other  legacies  bequeathed 
by  the  testator.  The  1000/.  was  paid 
to  the  widow  during  her  life,  but 
no  portion  of  the  interest  which  ac- 
crued upon  the  balance  of  4000/.  in 
consequence  of  the  widow's  claim, 
under  the  covenant  in  the  marriage 
articles,  having  exhausted  the  whole 
fund  properly  applicable  for  that 
purpose.  Upon  the  widow's  death, 
her  personal  representative  claimed 
the  arrears  of  interest  out  of  the 
corpus  of  the  fund,  which  was  in- 
sufficient to  pay  all  the  legacies  be- 
queathed by  the  testator: — Held, 
upon  the  true  construction  of  the 
will,  that  the  interest  was  given  to 
the  wife  in  priority  to  the  other 
legacies,  and  that  her  personal  re- 
presentative was  entitled  to  be  paid 
the  arrears  of  interest. 
The  interest  was  directed  to  be  cal- 
culated at  five  per  cent,  according 
to  the  rule  of  the  Court,  the  tes- 
tator  not  having  fixed  any  rate 
of  interest.    Pepper  v.  Bloomfield, 

499 

INTERPLEADER. 

A.  effected  two  policies  of  insurance 

upon  his  life,  one  in  his  own  name 

for  425/.;  and  the  other  for  1700/. 

in   the   name  of  J,     In  the  year 


1808,  he  assigned  by  deed  these 
two  policies  to  J.  upon  certain 
trusts,  which  were  declared  iu  a 
second  deed  of  the  same  date,  and 
which  was  referred  to  in  the  deed 
of  assignment :  These  trusts  were, 
first,  to  pay  certain  debts  of  A^ 
then  to  reimburse  J*  advances  which 
he  from  time  to  time  had  made  to 
ji.y  and  subject  thereto  to  hold 
the  residue  to  form  a  fund  for  the 
daughters  of  A*<,  in  such  shares  as  he 
should  appoint. 

Upon  the  death  of  ^.  the  amount 
of  the  policies  was  claimed  by  L.,  the 
executor  of  .f.,  and  at  the  same  time 
notices  were  served  upon  the  Com- 
pany, by  the  administrator  of  il., 
by  two  of  his  sons,  by  one  of 
his  daughters,  and  by  the  hus- 
band of  another  daughter,  caution- 
ing the  Company  against  paying  over 
the  amount  of  the  policies  to  L. : — 

Held,  upon  a  bill  of  interpleader, 
thereupon  filed  by  the  Company, 
that  as  to  the  policy  of  1700/.,  there 
was  no  case  of  interpleader  esta. 
blished ;  for  that  although  there 
was  no  declaration  in  the  deed  of 
1808,  that  the  receipt  of  the  trus- 
tee should  be  a  discharge,  yet  that 
the  nature  of  the  trusts  of  the  deed 
was  sufficient  to  absolve  the  Com- 
pany from  seeing  to  the  perform- 
ance of  the  trusts,  or  the  application 
of  the  money. 

Held,  also,  that  with  regard  to 
the  policy  of  425/.,  the  suit  was  main- 
tainable, by  reason  of  the  claim  of 
the  a'dministrator  of  jl,  ;  but  that 
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as  it  appeared,  (hat  within  a  few 
days  after  the  bill  was  filed,  a 
second  notice  was  served  by  the 
same  party,  withdrawing  his  de- 
mand, the  Plaintiff  was  not  justified 
in  persisting  any  further  in  the  suit, 
and  ought  to  have  discontinued. 

Disposition   of  the  costs  of  the 
different  parties.      Glynn  v,  Locke, 

11 
See  CosTd. 

INTOXICATION. 

Principles  upon  which  the  Court  acts 

in  suits  to  set  aside  deeds,  on  the 

ground  of  the   intoxication  of  the 

grantor.    Nagle  v.  Baylor,  60 

See  Deed. 


ISSUE. 

1.  A  testator  devised  lands,  of  which 
he  was  seised  pur  outer  vie,  to  his 
nephew,  J.  C,  for  life,  and  then 
proceeded  thus: — <*and  from  and 
after  bis  decease,  I  give  and  devise 
the  same  unto  the  issue,  male  and 
female,  of  the  said  J,  C,  now  be- 
gotten, or  to  be  begotten  on  the 
body  of  his  present  wife,  to  be  di- 
vided between  and  amongst  them 
in  such  manner,  shares,  and  pro- 
portions as  the  said  J.  C>  shall  by 
his  last  will  limit  and  appoint,  sub- 
ject, nevertheless,  to  the  provi- 
sions hereinafter  particularly  men- 
tioned, viz.,  that  the  said  J.  C,  his 
heirs,  executors,  administrators,  and 
assigns,  and  the  persons,  who  shall 


become  entitled  thereto,  under  this 
my  will,  shall  and  will  pay  the  head 
landlord's  rent  of  the  said  lands,  and 
shall  and  will  yearly  and  every 
year,  during  the  continuance  of  the 
lease,  pay  or  cause  to  be  paid  to  iS>., 
his  heirs  or  assigns,  one  yearly  an- 
nuity orsum  of  40/.,"  &c.  •/.  C. 
did  not  duly  exercise  his  power  of 
appointment : — 

Held,  that  •/.  C.  took  an  estate 
for  life  only :  and  that  his  issue  took 
absolute  interests  as  tenants  in  com- 
mon as  purchasers,  and  that  the 
words  <*  issue  male  and  female,** 
meant  sons  and  daughters,  or  the 
first  line  of  issue.  Crozier  v.  Cro^ 
zier.  373 


JUDGMENT. 
Creditors  by  judgment  and  recogni- 
zance,  although  scheduled  to  a  trust 
deed,  executed  for  their  payment, 
are  within  the  General  Order  of  the 
22nd  June,  1842,  when  a  suit  is 
instituted  in  this  Court  for  carrying 
into  execution  the  terms  of  such 
deed  by  sale.    Harvey  v.  Lawlor. 

168 

2.  In  a  creditor's  suit,  this  Court, 
upon  motion,  with  the  consent  of 
all  parties,  directed  an  account  of 
judgments,  affecting  the  lands  to  be 
sold,  prior  and  contemporaneous 
with  the  filing  of  the  bill  Montgo- 
mery  v.  Southwell.  171 

3.  A  judgment,  as  such,  and  until  se- 
questration issued,  does  not  give 
such  a  lien  upon  a  benefice  as  will 
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enable  the  judgment  creditor  to 
rank  in  priority  orer  other  debts ; 
and  therefore,  in  this  case,  where 
the  judgment  bore  date  in  1881, 
but  the  sequestration  did  not  issue 
until  1841,  the  Plaintiff,  whose 
deed  of  annuity  was  executed  in 
1835,  was  held  entitled  to  priority 
over  the  judgment  creditor.  Wise 
V.  Beresfbrd.  276 

JURISDICTION. 

See  Coroner. 
Deed. 
Ejectment. 
Great  Seau 
Redemption. 
Renewal  Fines. 

LACHES. 

1.  Sale  in  1808.  The  present  suit  was 
instituted  in  1822,  and  in  1823,  the 
principal  Defendant  answered  the 
bill.  No  further  proceedings  in  the 
cause  were  had  until  1839,  when 
the  suit  was  revived  : — Held,  that  as 
the  circumstances  were  such,  that 
the  purchase  could  not  be  sustained, 
the  Plaintiff  was  entitled  to  relief, 
notwithstanding  the  lapse  of  time. 
But  costs  were  refused  to  both 
parties  in  consequence  of  the  great 
delay ;  and  an  account  of  the  rents 
was  directed  only  from  the  filing  of 
the  bill  of  revivor  and  supplement. 
ThomhUl  v.  Glover.  196 

2.  A  lease  made  to  a  person  standing 
in  the  position  of  guardian,  and  at 


the  same  time  filling  the  characters 
of  agent,  receiver,  and  tenant,  di- 
rected to  be  set  aside  upon  the 
equity  arising  out  of  these  rela- 
tions, and  upon  the  ground  of 
public  policy,  and  with  costs,  not- 
withstanding that  a  period  of  eleven 
years  had  elapsed  after  the  granting 
of  the  lease  before  the  institutioo 
of  the  suit.  But  the  account  wu 
limited  to  the  filing  of  the  bill,  by 
reason  of  the  delay.  MtdhalUn  v. 
Marum.  817 

LANDLORD. 

See  Costs. 

Ejectment* 
Possessory  Bill. 
Redemption. 

LEASE. 

See  Corporation. 
Covenant. 
Deed. 
Laches. 
Pdrlic  Policy. 

LEGACY. 

A  testator,  upon  his  marriage,  cove- 
nanted to  settle  certain  property,  so 
as  to  secure  a  jointure  of  4000/.  per 
annum  for  his  wife.  This  covenant 
the  testator  never  performed ;  but 
he  directed  the  trustees  of  his  will 
to  pay  the  interest  of  5000/.  to  his 
wife  for  her  life,  in  addition  to  the 
provisions  made  for  her  by  the  mar- 
riage articles,   and  that    1000/.  of 
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said  sum  should  be  paid  to  such 
person  as  his  said  wife  should  by 
deed  or  will  direct.  There  were 
several  other  legacies  bequeathed 
by  the  testator.  The  1000/.  was 
paid  to  the  widow  during  her  life, 
but  no  portion  of  the  interest  which 
accrued  upon  the  balance  of  4000/., 
in  consequence  of  the  widow's 
claim,  under  the  covenant  in  the 
marriage  articles,  having  exhausted 
the  whole  fund  properly  applicable 
for  that  purpose.  Upon  the  widow's 
death,  her  personal  representative 
claimed  the  arrears  of  interest  out 
of  the  corpus  of  the  fund,  which 
was  insufficient  to  pay  all  the  lega- 
cies bequeathed  by  the  testator : — 
Heldy  upon  the  true  construction 
of  the  willy  that  the  interest  was 
given  to  the  wife  in  priority  to  the 
other  legacies,  and  that  her  per- 
sonal representative  was  entitled  to 
be  paid  the  arrears  of  interest^ 
Pepper  v.  Bloomfield.  499 

2.  A  testator  seised  of  an  estate  pur 
outer  vie,  and  possessed  of  personal 
property  to  the  amount  of  about 
4500/.,  by  his  will  bequeathed  ^  the 
sum  of  1500/.,  the  other  part  of  the 
4500/.  together  with  any  further 
property,"  in  trust  for  the  use  of 
his  father,  to  be  disposed  of  by 
him,  share  and  share  alike,  as  he 
by  deed  or  will  should  appoint, 
among  testator's  brothers,  H.  and 
«/.,  and  the  daughter  or  daughters 
of  his  sister  JS.  The  will  contained 
a  residuary  clause  in  these  words : 
'^as  to  the  rest,  residue,  and  remain- 

VOL.  III.  2 


der  of  my  worldly  estate  and  for- 
tune, not  heretofore  and  hereby 
disposed  of,  in  trust,  to  the  use  of 
my  affectionate  father,  «A.  C,  and 
his  heirs,  executors,  and  administra- 
tors for  ever:" — Heldy  that  the  es- 
tate, pur  outer  vie^  passed  under 
the  residuary  clause,  and  not  under 
the  words  "any  further  property," 
upon  the  true  construction  of  the 
whole  will.  Acheson  v.  Foir.     512 

LETTERS. 

See   AOREBMENT. 

Frauds,  Statute  op. 

LIFE  ESTATE. 
A  testator  seised  of  an  estate  pur 
outer  vie,  and  possessed  of  personal 
property  to  the  amount  of  about 
4500/.,  by  his  will  bequeathed  «the 
sum  of  1500/.,  the  other  part  of  the 
4500/,  together  with  any  further 
property,"  in  trust,  for  the  use  of 
his  father,  to  be  disposed  of  by  him, 
share  and  share  alike,  as  he  by  deed 
or  will  should  appoint,  among  testa- 
tor's brothers  H.  and  J,  and  the 
daughter  or  daughters  of  his  sis- 
ter £.  E.  had  several  daughters : — 
Held,  that  the  testator's  father  took 
a  "life  interest  in  the  1500/.,  to- 
gether with  any  further  property," 
and  that  on  his  decease,  without 
having  executed  his  power  of  ap- 
pointment, //.  •/.,  and  each  of  the 
daughters  of  E,,  were  entitled  to 
equal  shares.  Acheson  v.  Foir,  512 
See  Estate  for  Life. 
Sale,  Judicial. 
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LIMITATION,  STATUTES  OF. 

1.  In  1812,  FT.,  yiho  was  entitled  to 
a  mortgage  executed  in  the  year 
1802,  filed  a  bill  against  F.,  the 
mortgagor  to  foreclose  and  sell ;  the 
mortgagor,  not  having  appeared,  a 
decree  upon  sequestration  was  ob- 
tained against  him.     In  1830,  the 
mortgagee  having  in  the  meantime 
died,  and  the  suit  having  been  re. 
vived  by  his  representatives,  a  re- 
ceiver was  appointed  over  a  portion 
of  the  mortgaged  premises,  the  re- 
sidue being  at  the  time  in  the  pos- 
session of  an  earlier  creditor.     In 
the  year  1833,  and  during  the  pro- 
gress of  the  account  in  the  Master's 
Office,the  mortgagor  died  intestate, 
and  the  suit  was  thereupon  revived 
against  his  heir  at  law  and  personal 
representative.      The  heir  at  law 
appeared  in  the  suit,  but  did  not 
answer,  and  the  report  having  been 
made  up,  in  1837  a  decree  for  a 
sale  was  pronounced.     On  the  in- 
vestigation of  the  title  it  was  dis- 
covered,   that   shortly   before   the 
filing  of  the  bill  in  1812,  on   the 
occasion  uf  the  marriage  of  V,,  the 
mortgagor,  the  equity  of  redemp- 
tion in  the  mortgaged  premises  had 
been  put  into  settlement,  and  limited 
to  the  mortgagor  for  life,  with  re- 
mainder to  trustees  for  a  term  of 
years,  to  secure  a  jointure  for  his 
intended  wife,  and  portions  for  the 
younger  children  of  the  marriage, 
with  remainder  to  his  first  and  other 
sons  in  tail  male.     This  settlement, 
however,  was  never  registered.    In 


the  month  of  May,  1838,  the  Plain- 
tiffs filed  the  present  supplemen- 
tal bill  against  the  parties  claiming 
under  the  settlement,  seeking  the 
benefit  of  the  degree  and  the  for- 
mer proceedings.  The  widow  and 
younger  children  having  set  op  as 
their  defence,  the  Statute  of  Limi- 
taUons  (3  &  4  WiU.  IV.  e.  27)  :— 
Heldf  that  the  possession  of  the 
mortgagor  was  not  adverse  to  the 
mortgagee,  when  the  Statute  passed, 
the  possession  being  partly  in  the 
Court  and  partly  in  the  earlier  in- 
cumbrancer; and  that  there  wai, 
therefore,  nothing  to  take  away 
from  the  mortgagee  the  benefit  of 
the  fifteenth  section. 

A  bill  of  foreclosure  is  not  a  suit 
in  Equity  for  the  recovery  of  the 
money  charged  upon  the  land,  al- 
though it  may  lead  to  that ;  but  it 
is,  in  effect,  a  suit  to  obtain  the 
equity  of  redemption,  which  is,  in 
the  view  of  Equity,  an  actual  estate: 
Quarej  therefore,  as  to  Dearman 
V.  Wi/che  (9  Simons,  570). 

The  right  to  file  a  bill  of  fore- 
closure, whether  the  mortgage  be 
legal  or  equitable,  falls  within  the 
twenty-fourth  section  of  the  3  &  4 
Will.  IV.  c.  27,  and  the  7  Will  IV. 
&  1  Vict.  c.  28;  and  tlie  time  is 
governed  by  the  legal  right  of  the 
party  to  bring  an  action,  or  if  he 
have  \iot  the  legal  estate,  by  the 
right  which  he  would  have  had,  if 
his  estate  had  been  a  legal  instead 
of  an  equitable  one. 

Though  the  appointment  of  a  re- 
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ceWer  does  not  prevent  tfae  bar  of 
the  Statute*  from  operating  against 
stranger^  jet|it  will  serre  to  prevent, 
at  least  in  this  Court,  time  from 
running  in  favour  of  a  stranger  to 
the  suit. 

A  suit  in  a  Court  of  Equity, 
properly  instituted,  will  prevent 
time  from  running;  and  a  Court  of 
Law  ought  to  act  upon  this  princi- 
ple, the  same  rule  being  prescribed 
by  the  Statute  for  both  Courts. 
This  Court,  however,  will  protect 
its  own  jurisdiction,  and  will  not 
permit  a  suitor  to  be  evicted  at  law, 
who  has  an  equitable  right  to  sue 
for  the  land,  and  has  filed  his  bill 
within  the  limit  allowed  and  duly 
pursued  his  remedy.  Wrison  v. 
Vize.  104 

2.  The  Court  will  compel  a  purchaser 
to  take  a  title  depending  upon  parol 
evidence  of  adverse  possession,  un- 
der the  Statute  of  Limitations,  3  & 
4  Will.  IV.  c.  27. 

A  testator,  by  his  last  will  and 
testament,  after  appointing  certain 
lands  to  his  eldest  son,  George, 
gave  all  the  residue  of  his  real  es- 
tate among  his  six  younger  sons, 
subject  to  the  payment  of  his  debts 
and  some  charges.  Shortly  after- 
wards he  obtained  a  conveyance  of 
certain  freehold  property,  which 
was  the  subject  of  the  controversy 
in  the  present  suit,  and  died  with- 
out having  altered  in  any  respect 
or  republished  his  will,  leaving  his 
eldest  son  of  full  age. 

Upon  the  death  of  the  testator 


in  1791,  the  six  younger  sons  en- 
tered into  the  possession,  inter  alta^ 
of  the  fltfter-acquired  property,  and 
so  continued  until  the  present  time. 
George,   the   eldest  son,  died   in 
1819,  leaving  an  infant  heir.     It 
did  not  appear  that  any  claim  was 
ever  made  on  the  part  of  George 
during  his  life,  or  after  his  death  by 
his  heir  at  law,  and  the  younger 
sons  continued  during  the  entire  of 
such  period  in  the  undisturbed  en- 
joyment of  the  property.     In  1839 
the  premises  were  sold  under  a  de- 
cree of  the  Court,  pronounced  in  a 
suit  instituted  by  a  judgment  cre- 
ditor of  the  testator,  in  which  suit 
the  infant  heir  was  a  party  Defen- 
dant.   Subsequently  to  this  sale  the 
heir   died,  and   the  suit  was   not 
revived    against   the   next  heir. — 
The  abstract  of  title  stated  all  the 
above  matters,  and  was  verified  by 
two  affidavits,  deposing  as  to  the 
fact  of  the  possession  and  the  re- 
ceipt of  rent  by  the  younger  sons : 
Held,  upon  objections  to  the  title 
on  the  part  of  the  purchaser|%that 
by  the  operation  of  the  Statute  3 
&  4  Will.  IV.  c.  27,  such  a  title 
ha:d  been  created  as  the  purchaser 
was  bound  to  take. 

By  the  effect  of  the  Statute,  after 
the  proper  period  of  limitation  has 
passed,  the  legal  fee-simple  is  in 
the  party  who  has  been  in  posses- 
sion during  that  period,  and  he  is 
competent  to  convey  it  to  another. 

There  is  no  saving  of  minority 
given  in  the  fifteenth  section  of  the 
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Statute,  and  therefore  the  period 
of  five  years  given  by  that  section 
cannot  be  extended  by  reason  of 
the  infancy  of  the  claimant.  Scott 
V.  Nixon.  888 

3.  By  deed  executed  in  the  year 
1809,  certain  lands  were  conveyed, 
subject  to  the  payment  of  a  sum  of 
money,  which  the  grantee  thereby 
covenanted  with  the  grantor  to  pay 
to  third  persons : — Held^  that,  not- 
withstanding the  covenant,  only  six 
years'  arrears  of  interest  could  be 
recovered* 

Beld^  also,  that  though  by  the  deed 
of  1809  there  was  an  obligation  im- 
posed, yet  there  was  not  a  trust 
created. 

The  Statute  3  &  4  Will.  IV.  c. 
27,  8.  42,  is  not  repealed  by  the  3 
k  4  Vict.  c.  105,  s.  32.  Sugket  v. 
KMy.  482 

LIQUIDATED    DAMAGES. 
See  Damages. 

LUNATIC. 
1.  P.  by  his  will  directed  that  his  wi- 
dow  and  second  son,  who  were  the 
devisees  of  the  estates,  should  apply 
a  sum  not  exceeding  400/.  per  annum, 
^o  the  maintenance  and  care  of  his 
son  John,  who  was  a  lunatic,  and 
that  whoever  should  al  any  time  be 
in  possession  of  his  L.  estate,  should, 
during  the  life  of  his  said  son,  apply 
said  sum  annually  for  his  comforta- 
ble support,  care,  and  maintenance ; 
and  that  said  sum  should  be  deemed, 
taken,  and  considered  as  a  charge 


thereon.  The  L  estate  was  sold 
after  the  death  of  the  testator,  under 
a  decree  in  a  creditor's  suit,  and  a 
sum  of  10,550/.  of  the  purchase-mo- 
ney was  invested  io  stock  to  the 
credit  of  the  cause,  to  secure  the 
payment  of  the  lunatic's  allowance, 
which,  under  an  order  of  the  Court, 
was  fixed  at  280/.  per  annum.  At 
the  death  of  the  lunatic  in  1842,  the 
surplus  of  the  dividends  upon  the 
stock  amounted  to  812/.  12$.  9d.; 
upon  an  application  by  the  personal 
representative  of  the  lunatic,  claim- 
ing this  sum  as  part  of  his  personal 
estate,  and  a  cross  claim  on  part  of 
the  owners  of  the  esUte,  claiming 
under  the  second  son : — Held,  that 
upon  the  true  construction  of  the 
will,  there  was  no  greater  charge 
upon  the  estate  than  what  was  ac 
tually  required  and  applied  for  the 
maintenance  and  support  of  the  lu. 
natic;  and  that  consequently,  the 
sum  in  question  did  not  form  a  por- 
tion of  the  personal  estate  of  the 
lunatic. 

Held  also,  that  even  if  it  did,  yet 
that  as  the  savings  of  the  lunatic's 
maintenance,  it  belonged  to  the  par. 
ties  claiming  under  the  widow  and 
second  son,  who  were  in  the  situa- 
tion of  committee  of  the  person  of 
the  lunatic ;  and  that  in  any  view  of 
the  case,  the  personal  representative 
of  the  lunatic  had  no  claim  upon  it. 

Sembley  the  question  had  been 
already  disposed  of  by  the  decree  in 
the  suit  in  1837.     In  re  Ponttmhy* 

27 
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2.  In  this  case  an  application  was  made, 
on  the  part  of  persons  representing 
the  tenant,  for  a  reference  to  the 
Master,  to  inquire  and  report  as  to 
the  liability  of  a  lunatic  to  renew 
the  lease,  under  which  the  premises 
were  held.  The  application  was 
granted  ;  and  the  right  of  the  par- 
ties seeking  the  renewal  was  esta- 
blished : — Beld^  nevertheless,  that 
the  costs  of  the  petition,  and  all  the 
proceedings  thereunder,  should  be 
borne  by  the  applicants. 

The  proper  course  for  a  party  to 
adopt  in  such  a  case  is,  to  apply,  in 
the  first  instance,  to  the  committee 
of  the  estate,  before  he  himself 
brings  forward  any  application  to  the 
Court.     In  re  Doolan.  442 

8.  A  lunatic  who  had  been  convicted 
of  an  assault,  ordered  to  be  trans- 
ferred to  such  private  asylum,  as  the 
committee  of  the  person,  with  the 
approbation  of  the  Master,  should 
direct.     In  re  M'DermoU.       480 


MAINTENANCE. 

By  deed,  certain  lands  were  conveyed 
to  the  use  of  A,  for  life,  and  from 
and  after  his  decease  unto  and  to  the 
use  of,  and  to  and  amongst  such  one 
or  more  of  the  child  or  children  of 
A.  by  his  then  wife,  as  he  should  by 
deed  or  will  limit  and  appoint,  and 
to  the  heirs  and  assigns  of  such  child 
or  children,  and  for  default  of  such 
appointment,  to  the  children,  as 
tenants  in  common    in    fee ;    and 


for  default  of  such  issue,  to  A.  in 
fee. 

A.,  by  his  will,  without  referring 
to  the  power,  devised  the  lands  to 
his  wife  for  life,  upon  condition  that 
she  should  thereout  maintain  and 
educate  his  children,  in  such  a  man- 
ner as  his  executors  should  think 
proper ;  and  he  directed  that  at  the 
end  of  each  year  an  account  should 
be  settled,  and  that  whatever  sum 
should  be  found  in  her  hands  should 
be  placed  out  at  interest, for  the  pur- 
pose of  accumulating  a  fund  for  the 
payment  of  the  legacies  therein- 
after bequeathed.  The  testator  then 
bequeathed  to  each  of  his  younger 
children  500/.,  and  devised  the  lands 
to  his  eldest  son  for  life,  and  after 
his  decease  to  his  heirs  male  and  fe- 
male ;  and  directed  that  in  case  the 
accumulated  fund  should  not  be  suf- 
ficient for  the  payment  of  the  lega- 
cies to  the  younger  children,  the 
said  lauds,  together  with  certain 
other  lands  which  were  not  the  sub- 
ject of  the  power,  should  stand 
charged  with  the  deficiency  :— 

Beldy  that  the  direction  for  the 
maintenance  and  education  of  the 
younger  children,  and  the  gift  to 
the  legacies  to  them  were,  joro  ianio^ 
a  due  execution  of  the  power ;  but 
that  the  gift  of  so  much  of  the  rents 
as  during  the  life  of  the  wife  was  not 
required  for  the  maintenance  of  the 
children,  and  the  payment  of  their 
legacies,  was  void,  and  therefore  went 
as  in  default  of  appointment. — 
Crazier  v.  Crazier.  853 
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MARRIAGE. 

See  Agreement. 
Deed. 

Frauds,  Statute  op. 
Ward. 


MARSHALLING. 

1.  Where  there  are  two  creditors  who 
have  taken  securities  for  their  re- 
spective debts,  and  the  security  of 
the  first  creditor  ranges  over  two 
funds,  while  the  security  of  the  se- 
cond is  confined  to  one  of  these 
funds ;  the  Court  will  marshal  the 
assets  so  as  to  throw  the  person  who 
has  two  funds  liable  to  his  demand, 
on  that  which  is  not  liable  to  the 
debt  of  the  second  creditor. 

The  bankruptcy  of  the  debtor 
will  not  prevent  the  application  of 
the  General  Rule,  for  the  assignee 
stands  in  the  position  of  the  bank, 
rupt.  Baldwin  v.  Belches* ;  In  re 
Cornwall,  173 


MESNE  RATES. 
See  Corporation. 

MINOR. 

See  Costs. 
Ward. 

MINUTES. 

See  Decree. 
Rehearing. 


MONEY  OUT  OF  COURT. 

Upon  an  application  to  draw  money 
out  of  Court,  which  has  been  the 
subject  of  settlement,  the  instru. 
ment  itself  must  be  produced  in 
Court.    Bait  v.  Cuthberison.      58 


MORTGAGE. 

1.  In  1812,  FF.,  who  was  entitled  to  a 
mortgage  executed  in  the  year  1802^ 
filed  a  bill  against  F.,  the  mortgagor, 
to  foreclose  and  sell ;  the  mortgagor 
not  having  appeared,  a  decree  upon 
sequestration  was  obtained  against 
him.  In  1830,  the  mortgagee  having 
in  the  meantime  died,  and  the  auit 
having  been  revived  by  his  repre- 
sentatives, a  receiver  was  appointed 
over  a  portion  of  the  mortgaged 
premises,  the  residue  being  at  the 
time  in  the  possession  of  an  earlier 
creditor.  In  the  year  1838,  and 
during  the  progress  of  the  account 
in  the  Master's  OflSce,  the  mortgagor 
died  intestate,  and  the  suit  was 
thereupon  revived  against  his  heir 
at  law  and  personal  representative. 
The  heir  at  law  appeared  in  the  salt, 
but  did  not  answer,  and  the  report 
having  been  made  up,  in  1837  a  de- 
cree for  a  sale  was  pronounced.  On 
the  investigation  of  the  title  it  was 
discovered,  that  shortly  before  the 
filing  of  the  bill  in  1812,  on  the  oc- 
casion  of  the  marriage  of  F.,  the 
mortgagor,  the  equity  of  redemp- 
tion in  the  mortgaged  premises  had 
been  put  into  settlement,  and  limited 
to  the  mortgagor  for  life,  with  re- 
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mainder  to  trustees  for  a  term  of 
yearsy  to  secure  a  jointure  for  his 
intended  wife,  and  portions  for  the 
younger  children  of  the  marriage, 
with  remainder  to  his  first  and  other 
sons  in  tail  male.  This  settlement, 
however,  was  never  registered*  In 
the  month  of  May,  1838,  the  Plain- 
tiffs filed  the  present  supplemental 
bill  against  the  parties  claiming  un- 
der the  settlement,  seeking  the  be- 
nefit of  the  decree  and  the  for- 
mer proceedings.  The  widow  and 
younger  children  having  set  up  as 
their  defence,  the  Statute  of  Limita- 
tions (3  &  4  Will  IV.  c.  27)  :— 

Held,  that  the  possession  of  the 
mortgagor  was  not  adverse  to  the 
mortgagee,  when  the  Statute  passed, 
the  possession  being  partly  in  the 
Court  and  partly  in  the  earlier  in- 
cnmbrancer;  and  that  there  was, 
therefore,  nothing  to  takeaway  from 
the  mortgagee  the  benefit  of  the 
fifteenth  section. 

A  bill  of  foreclosure  is  not  a  suit 
in  Equity  for  the  recovery  of  the 
money  charged  upon  the  land,  al- 
though it  may  lead  to  that ;  but  it 
is,  in  effiect,  a  suit  to  obtain  the 
equity  of  redemption,  which  is,  in 
the  view  of  Equity,  an  actual  estate : 
Quare,  therefore  as  to  Dearman 
V.  fFyche  (9  Simons,  570.) 

The  right  to  file  a  bill  of  fore- 
closure, whether  the  mortgage  be 
legal  or  equitable,  falls  within  the 
twenty-fourth  section  of  the  3  &  4 
Will.  IV.  c.  27,  and  7  Will.  IV. 
&  1  Vict.  c.  28 ;  and  the  time  is 


governed  by  the  legal  right  of  the 
party  to  bring  an  action,  or  if  he 
have  not  the  legal  esUte,  by  the 
right  which  he  would  have  had,  if 
his  estate  had  been  a  legal  instead 
of  an  equitable  one.  Wrufon  v. 
rtze.  104 

2.  Bill  filed  by  a  mortgagee  against 
the  executors  and  persons  claiming 
under  the  will  of  the  mortgagor,  who 
had  thereby  created  a  trust  for  the 
payment  of  the  mortgage  debt. 

The  decree  directed  that  the  per- 
sonal estate  of  the  testator  should 
be  first  applied  in  the  payment  of 
his^debts,  and  then  declared  that 
the  Plaintiff  should  be  entitled  to 
the  benefit  of  his  mortgage  security, 
in  case  such  personal  estate  should 
prove  insufficient ;  and  t^  in  case 
the  premises  comprised  itme  mort- 
gage should  prove  insufficient,  the 
Plaintiff  should  be  considered  as  a 
specialty  creditor  for  the  residue  of 
his  demand,  and  entitled  to  the  be- 
nefit of  the  trusts  of  the  testator's 
will.     MarihaU  y  M'Aravey.    232 

3.  Frame  of  decree  in  a  suit  for  fore- 
closure and  sale,  where  there  are 
mortgages  before  the  Court,  puisne 
to  that  of  the  Plainti£  Datfis  v. 
Rowan.  478 

iStftf  Ejectment. 
Redemption. 


NEXT  FRIEND. 
See  Costs. 

Feme  Cotebt. 
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NOTICE. 

1.  Semble^  if  a  vendor,  who  has  a 
right  upon  equitable  grounds  to  im- 
peach a  sale,  not  only  neglects  to  do 
so,  but  by  the  subsequent  execution 
of  other  deeds,  adopts  the  sale,  and 
acts  upon  it  as  binding ;  he  cannot 
afterwards  impeach  the  title  of 
equitable  mortgagees,  who,  subse- 
quently to  this  act,  advanced  their 
money  hondjldey  and  without  no- 
tice to  the  purchaser.  Nagle  v. 
Baylor.  60 

2.  The  rule,  which  affects  a  party  with 
notice,  where  his  solicitor  has  had 
notice  in  the  same  transaction,  or  so 
recently  that  it  is  impossible  to  sup- 
pose he  could  nave  forgotten  it,  is 
in  itself  sound,  but  should  not  be 
carrii^dtoofar.  Gei^rardv.O^Jieilly. 

414 

ORDERS. 
See  General  Order. 

PAROL  EVIDENCE. 

The  Court  will  compel  a  purchaser 
to  take  a  title  depending  upon 
parol  evidence  of  adverse  posses- 
sion, under  the  Statute  of  Limi- 
tations, 3  &  4  Will.  IV.  c.  27.  Scott 
v.  Nixon.  388 

See  Evidence. 

PARTIES. 

1,  Creditors  by  judgment  and  recog- 
nizance, although  scheduled  to  a 
trust  deed,  executed  for  their  pay- 


ment, are  within  the  Geaeral  Or- 
der of  the  22nd  June,  1842,  when 
a  suit  is  instituted  in  this  Court  for 
carrying  into  execution  the  terms  of 
such  deed  by  sale.  Harvey  Y.Lalor. 

168 
2.  SembUf  that  when  a  bill  for  re- 
demption is  filed  within  the  time 
prescribed  by  the  Statute,  by  the 
parties  who  are  entitled  to  redeem, 
the  Court  has  jurisdiction  to  allow 
the  cause  to  stand  over,  in  order 
that  formal  parties  may  be  added. 
Malone  v.  Geraghty,  250 

PENAL  FINES. 
See  Renewal  Finks* 

PENALTY. 

A  lessee  covenanted,  during  the  con- 
tinuance of  the  demise,  not  to  raise 
or  extend  a  certain  building,  under 
the  penalty  of  the  yearly  rent  re- 
served in  the  lease,  the  same  to  be 
recovered  by  distress  or  otherwise 
in  the  same  manner  as  the  said 
yearly  rent. 

Held,  that  this  double  rent  was  in 
the  nature  of  liquidated  damages 
for  a  breach  of  the  covenant,  and 
not  a  penalty,  properly  so  called. 
Ge7Tard  v.  O'HeiUy.  414 

PETITION. 
See  Trustee. 

PLEADING. 
See  Parties. 

Possessory  Bill. 
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POLICY  OF  INSURANCE. 
See  Insurancb. 
Marshalling. 

POSSESSORY  BILL. 
A  posi^essory  bill  ought  to  state  that 
the  Plaintiff  has  been  in  the  actual, 
quiet,  and  peaceable  possession  of 
the  premises  in  question,  for  three 
years  at  least,  or  from  the  filing  of 
the  bill,  saving  the  disturbances 
given  by  the  Defendant ;  and  if 
there  has  been  a  mixed  possession 
partly  by  the  Plaintiff,  and  partly 
by  the  Defendant,  so  that  it  cannot 
be  said  that  either  of  the  parties 
had  a  triennial  possession,  this 
Court  will  not  interfere,  but  will 
leave  the  parties  to  settle  their 
rights  at  law.     HemphiU  M^Kenna. 

183 

POWER. 

I.  By  a  marriage  settlement*  a  sum 
of  2000/.  was  provided  for  the  por- 
tion of  the  younger  children  of  the 
marriage,  to  be  divided  amongst 
them  in  such  proportions,  as  the 
father  should,  by  deed  or  will,  di. 
rect :  and,  in  default  of  appoint- 
ment, equally.  The  father,  by  his 
will,  after  reciting  his  power,  be- 
queathed as  follows : — **I  leave  and 
bequeath  unto  my  said  daughter 
Harriett  a  further  sum  of  200/.,  to 
have  me  properly  buried  in  this 
island,  and  to  pay  what  small  debts 
I  may  owe  in  this  island  at  my  de- 


cease : — Held^  that  this  was  a  bad 
appointment,  and  that  the  200/. 
should  go  as  if  unappointed.  Hay 
V.  Watkins.  339 

2.  By  deed,  certain  lands  were  con- 
veyed to  the  use  of  A.  for  life,  and 
from  and  after  his  decease  unto  and 
to  the  use  of,  and  to  and  amongst 
such  one  or  more  of  the  child  or 
children  of  A,^  by  his  then  wife,  as 
he  should  by  deed  or  will  limit  and 
appoint,  and  to  the  heirs  and  assigns 
of  such  child  or  children,  and  for  de- 
fault of  such  appointment,  to  the 
children  as  tenants  in  common  in 
fee  ;  and  for  default  of  such  issue, 
to  A.  in  fee. 

A^  by  his  will,  without  referring 
to  the  power,  devised  the  lands  to 
his  wife  for  life,  upon  condition  that 
she  should  thereout  maintain  and 
educate  his  children,  in  such  man- 
ner as  his  executors  should  think 
proper ;  and  he  directed  that  at  the 
end  of  each  year  an  account  should 
be  settled,  and  that  whatever  sum 
should  be  found  in  her  hands  should 
be  placed  out  at  interest,  for  the 
purpose  of  accumulating  a  fund  for 
the  payment  of  the  legacies  therein- 
after bequeathed.  The  testator  then 
bequeathed  to  each  of  his  younger 
children  500/.,  and  devised  the  lands 
to  his  eldest  son  for  life,  and  after 
his  decease,  to  his  heirs  male  and 
female ;  and  directed  that  in  case 
the  accumulated  fund  should  not  be 
sufficient  for  the  payment  of  the 
legacies  to  the  younger  children, 
the  said  lands,  together  with  certain 
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other  lands  which  were  not  the 
subject  of  the  power,  should  stand 
charged  with  the  deficiency : — Hdd^ 
that  the  devise  to  the  eldest  son  in 
fee  in  remainder  was  a  good  appoint- 
ment under  the  power,  although  the 
gift  to  the  wife  was  void. 

HMf  also,  that  the  direction  for 
the  maintenance  and  education  of 
the  younger  children,  and  the  gift 
of  the  legacies  to  them  were,  pro 
tantOf  a  due  execution  of  the  power; 
but  that  the  gift  of  so  much  of  the 
rents  as,  during  the  life  of  the  wife, 
was  not  required  for  the  mainte- 
nance of  the  children,  and  the  pay. 
ment  of  their  legacies,  was  void,  and 
therefore  went  as  in  default  of  ap- 
pointment. 

A  power  to  give  the  estate  au- 
thoriiai^  in  Equity,  a  sale  and  a  gift 
of  the  produce  of  the  estate. 

A  power  must  not  be  exceeded, 
nor  its  directions  evaded;  but  where 
there  is  no  prohibition,  every  thing 
which  is  legal,  and  within  the  limits 
of  the  authority,  should  be  sup- 
ported. 

There  ought  not  to  be  any 
trifling]  distinctions  between  power 
and  property  upon  merely  technical 
grounds.  Crazier  v.  Crozier.    858 

PRACTICE. 

See  Account. 
Agent. 
Amendment. 
Costs. 
Decree. 
Defendant. 


See  Ecclesiastical  Law. 
Exceptions. 
Feme  Covbbt. 
Further  Directions. 
Injunction. 
Interest. 
Lunatic. 
Mortgage. 
Parties. 
Pleading. 

Production  of  Deed. 
Rehearing. 
Trustee. 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRIORITY. 

See  Interest. 
Legacy. 
Will. 

PROVISIONAL  ASSIGNEE. 

The  provisional  assignee  of  an  insol- 
vent debtor  is  not  entitled  to  his 
costs  against  the  Plaintiff.  Hughes 
y.KeUy.  482 

PRODUCTION  OF  DEED. 

Upon  an  application  to  draw  money 
out  of  Court,  which  has  been  the 
subject  of  settlement,  the  instru- 
ment itself  must  be  produced  in 
Court.    Bait  v.  CuMterieon.      58 

PUBLIC  POLICY. 

A  lease  made  to  a  person  standing  in 
the  position  of  guardian^  and  at  the 
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same  time  filling  the  characfers  of 
agent,  receiver,  and  tenant,  directed 
to  be  set  aside  upon  the  equity 
arising  out  of  these  relations,  and 
upon  the  ground  of  public  policy, 
and  with  costs,  notwithstanding  that 
a  period  of  eleven  years  had  elapsed, 
after  the  granting  of  the  lease,  be- 
fore the  institution  of  the  suit. 

The  account,  however,  was  limit- 
ed to  the  filing  of  the  bill  by  reason 
of  the  delay.   Mulhallen  v.  Marum. 

817 

PURCHASER. 

Ste  Doubtful  Titlb. 
.   Sale,  Judicial. 
Vendor  and  Purchaser. 

RECEIVER. 

Though  the  appointment  of  a  receiver 
does  not  prevent  the  bar  of  the 
Statute  from  operating  against  a 
stranger,  yet  it  will  serve  to  pre- 
vent, at  least  in  this  Court,  time 
from  running  in  favour  of  a  stranger 
to  the  suit.    Wrixon  v.  Vize.    104 

REDEMPTION. 

1.  Where  a  lease  had  been  evicted 
for  non-payment  of  rent,  under  the 
Ejectment  Statutes  in  Ireland,  and 
an  equitable  mortgagee  of  the  te- 
nant's interest  filed  a  bill  for  re- 
demption against  the  landlord:.— 
Held,  that  he  was  entitled  tor  e- 
deem  the  premises  evicted,  under 


the  earliest  of  those  Statutes,  the 
11  Anne,  c.  2. 

The  general  rule  is,  to  make  the 
party  seeking  a  redemption  pay  the 
costs  of  the  suit;  but  the  Court 
has  jurisdiction  to  throw  the  costs 
on  the  landlord,  and  the  question 
depends  on  its  own  discretion* 
Malone  v.  Geraghty.  289 

2.  Semhlet  Where  a  bill  for  redemp- 
tion is  filed  within  the  time  pre- 
scribed by  the  Statute,  by  the  par- 
ties who  are  entitled  to  redeem, 
the  Court  has  jurisdiction  to  allow 
the  cause  to  stand  over,  in  order 
that  formal  parties  may  be  added. 

This  Court  has  an  original  juris- 
diction for  the  relief  of  tenants, 
whose  leases  have  been  evicted  for 
non-payment  of  rent  $  and  this  anr 
cient  jurisdiction  has  not  been  de« 
stroyed,  but  merely  restricted,  by 
the  Irbh  Ejectment  Statutes,  which 
operate  as  a  Statute  of  Limitations, 
and  oblige  the  tenant,  if  he  thinks 
fit  to  have  recourse  to  a  Court  of 
Equity,  to  do  so  within  the  parti- 
cular times  specified  in  those  Sta- 
tutes. 

The  words  of  the  fourth  section 
of  the  11  Anne,  c.  2,  cannot  be  li- 
mited to  mean  assignees  at  law,  but 
must  be  held  to  include  every  in- 
terest under  the  lessee.  MaUme  v. 
Geraghty.  250 

REHEARING. 
A  decree  must  be  made  up  before  the 
cause  can  be  reheard;  and  if  a 
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petition  of  rehearing  is  presented 
while  the  decree  remains  in  mi- 
nutes, it  will  be  dismissed  with 
costs.    Malone  v.  Geraghiy.     250 

RELEASE. 

An  executor  contracted  with  legatees 
for  the  purchase  of  their  legacies, 
which  were  accordingly  assigned  to 
a  trustee  for  him  in  consideration  of 
sums  of  money  less  in  amount  than 
the  legacies.  It  was  admitted  that 
the  transaction  could  not  be  sustain- 
ed for  the  bene6t  of  the  executor: — 
HM^  that  the  deed  of  assignment 
did  not  operate  as  a  release  of  the 
estate,  and  could  not  be  upheld  as 
against  the  legatees,  who  executed 
it,  for  the  benefit  of  their  co-lega- 
tees.   Barton  ▼.  Sastard,       461 

RENEWAL. 

The  habendum  of  a  lease  was  in  these 
terms :  «  To  have,  &c.,  to  T.  S., 
his  heirs,  &c.,  for  and  during  the 
natural  life  and  lives  oft/.  B.y  W,  B., 
and  JE.  B.^  or  the  longest  liver  of 
them,  or  whatever  life  or  lives  shall 
for  ever  or  hereafter  be  nominated 
or  appointed,  added  or  inserted,  on 
the  back  of  this  indenture,  or  a 
label  affixed  thereunto,  paying  for 
each  and  every  life  so  renewed,  a 
pepper-corn,  if  demanded,  yielding, 
&c."  The  lease  did  not  contain 
any  technical  covenant  for  renewaL 
SembUt  the  habendum  amounted 
to  a  covenant  for  perpetual  renewal. 
Sheppard  v.  Doolan,  1 


RENEWAL  FINES. 

i7.  demised  certain  premises  to  B.  for 
three  lives,  with  a  covenant  to  re. 
new  from  time  to  time,  on  the  no- 
mination of  a  life,  and  payment  of 
a  fine  of  15^  within  six  months  af- 
ter the  death  of  each  cestui  que  vie. 

B,  underlet  the  same  premises  to 

C,  also  for  three  lives,  with  a  simi- 
lar covenant  for  renewal,  and  at  a 
like  renewal  fine,  and  with  a  pro- 
viso, that  in  case  C  should  ne- 
glect to  nominate  a  new  life,  and 
pay  the  fine,  within  six  months  after 
the  death  of  each  cestui  que  vif,  C. 
should  pay  a  fine  of  20f.  for  every 
month  during  which  he  should  so 
neglect  to  add  such  life  and  pay 
such  fine.  C.  subsequently  pur- 
chased the  interest  of  JT*.,  and  no 
renewal  was  obtained  by  either 
party  for  nearly  half  a  century. 

The  person  claiming  under  C 
being  a  ward  of  the  Court,  a  peti- 
tion was  presented  in  the  minor 
matter  on  the  part  of  the  person 
representing  B,f  for  a  reference  as 
to  what  was  due  for  rent  and  re- 
newal  fines,  on  foot  of  the  lease 
from  B.  to  C. ;  and  also  for  an  ac- 
count of  renewal  and  septennial 
fines,  and  interest,  on  account  of 
the  original  lease  from  ff.  to  B. ; 
and  an  order  for  that  purpose  was 
obtained.  Shortly  afterwards,  in 
consequence  of  the  death  of  a  party 
materially  interested,  a  second  pe- 
tition was  presented,  praying,  in 
addition  to  the  above  matters,  for  a 
reference  as  to  what  was  due  for 
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fines  and  penal  rent  under  the  said 
lease  from  B,  to  C;  but  the  order 
made  thereon  was  in  the  same  terms 
as  the  preceding  one,  and  was  silent 
as  to  the  penal  rents : — Held^  that 
the  Master,  in  proceeding  under 
this  reference,  was  not  warranted 
in  taking  an  account  of  the  penal 
fines  due  on  foot  of  the  lease  from 
B.  to  C. 

Semhle,  that  it  was  to  be  inferred 
from  the  circumstances  of  the  case, 
that  the  parties  had  entered  into 
an  agreement  not  to  require  any 
renewals  to  be  executed. 

Generally  speaking,  an  outstand- 
ing  legal  estate  is  not  an  answer  to 
the  obligation  on  the  part  of  a 
tenant  to  pay  the  renewal  fines. 
In  re  Colthurst.  35 

RESIDUARY  CLAUSE. 

A  testator  seised  of  an  estate  pur 
auter  vte,  and  possessed  of  personal 
property  to  the  amount  of  about 
4500/.,  by  his  will  bequeathed  « the 
sum  of  1500/.,  the  other  part  of  the 
4500/.  together  with  any  further 
property,"  in  trust  for  the  use  of 
bis  father  to  be  disposed  of  by  him, 
share  and  share  alike,  as  he  by  deed 
or  will  should  appoint,  among  tes- 
tator's brothers  H.  and  7.,  and  the 
daughter  or  daughters  of  his  sister 
jEr.  The  will  contained  a  residuary 
clause  in  these  words :  *'  As  to  the 
rest,  residue,  and  remainder  of  my 
worldly  estate  and  fortune,  not 
heretofore  and  hereby  disposed  of. 


in  trust  to  the  use  of  my  affection- 
ate father,  J*  C,  and  his  heirs, 
executors,  and  administrators  for 
ever  :*' — 

Heldf  that  the  estate /mr  au/er 
vie  passed  under  the  residuary 
clause,  and  not  under  the  words 
<*any  further  property,**  upon  the 
construction  of  the  whole  will. 
Acheton  v.  Fair,  512 

See  Legacy. 
Will. 

REVOCATION. 

A  testatrix,  by  her  will,  devised  Black, 
acre  to  her  nephew  F.  for  life,  with 
remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  R.  and 
several  other  nephews  successively 
for  like  estates;  and  she  devised 
Whiteacre  to  R.  for  life,  remainder 
to  his  first  and  other  sons  in  tail 
male,  with  remainders  over  to  F, 
.  and  several  other  nephews  in  the 
same  manner.  Afterwards  she  made 
a  codicil,  and  reciting  the  gifts  to 
F.  and  R.  and  declaring  her  wish 
to  give  to  R.  the  property  there 
devised  to  F.^  and  vice  verea^  re- 
voked the  said  gifts,  and  devised 
the  provision  by  her  will  given  to 
/^.,  to  R.y  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  in  lieu 
thereof  devised  to  F.,  his  heirs,  ex- 
ecutors, administrators,  and  assigns, 
the  property  she  had  by  her  will 
given  to  R,:^Heidf  that  the  li- 
mitations  over  in  the  will  to  the 
other  nephews  of  the  testratrix 
were  revoked,  and  that  R,  and  F. 
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respectively  took  absolute  interests 
in  their  gifts.  Murray  v.  Johmion. 

148 


SALE,  JUDICIAL. 

1.  When  the  purchaser  of  an  interest 
sold  under  a  decree  of  the  Court, 
thereby  acquires  information  as  to 
a  supposed  defect  in  the  title  to 
that  interest,  and  improperly  avails 
himself  of  those  means  of  informa- 
tion, by  purchasing  the  estate  of  the 
person,  who  alone  could  have  taken 
advantage  of  the  supposed  defect : 
such  purchaser  will  not  be  allowed 
the  bene6t  of  the  rule  as  to  doubt 
ful  titles.    Sheppard  v.  Doolan.  1 

2.  The  purchaser  of  an  estate/nir  auter 
vie^  sold  under  a  decree  of  the 
Court  of  Chancery  : — Heldy  not 
entitled  to  be  discharged  from  his 
purchase,  in  a  case  in  which  the  sole 
cestui  que  vie  died,  subsequently 
to  the  bidding,  and  before  the 
Master's  report  could  have  been 
confirmed  according  to  the  practice 
of  the    Court.      Vesey  v.  Elwood. 

74 

3.  Where  a  life  estate  was  sold  under  a 
decree,  and  the  tenant  for  life 
died,  subsequently  to  the  lodgment 
of  the  one-fourth  of  the  purchase 
money,  and  the  obtaining  of  the 
rule  nm,  but  prior  to  the  confirma- 
tion of  the  sale: — Held^  that  the 
contract  was  not  complete,  until  the 
sale  was  confirmed  by  the  order  of 
Court,  aud  that  the  purchaser  was 


not  bomid  to  complete  his  pur- 
chase. Vinunt  V.  Going.  75 
Principles  upon  which  the  Court 
acts  in  suits  to  impeach  purchases 
made  under  a  decree  of  a  Court 
of  Equity.     ThomhiU  v.  Gicver. 

915 

SAVINGS  OF  ESTATE 
See  Lunatic. 


SECURITY  FOR  COSTS. 
See  Costs. 

SEQUESTRATION. 

See  Charge  dpon  Bbnbficb. 
Judgment. 

SETTLEMENT. 

1.  The  Court  has  not  jurisdiction  to 
compel  a  male  ward  with  whom  a 
marriage  has  been  solemnized,  with- 
out its  consent)  on  attaining  his  full 
age,  to  execute  a  settlement  of  his 
estate  so  as  to  exclude  his  wife  from 
all  participation  in  the  property. 
In  re  Murray.  83 

2.  By  a  settlement  of  the  drd  of  July, 
1801,  certain  freehold  lands  were 
settled  by  T,  G.  on  his  eldest  son 
J.  G.y  and  his  issue  in  strict  settle- 
ment ;  with  an  ultimate  remainder 
to  "  T.  G.  (the  second  son  of  the 
settlor),  his  heirs  and  assigns ;"  and 
by  the  same  settlement  certain  other 
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landS)  which  were  partly  freehold 
and  partly  chattel,  were  settled  on 
T.  O.  for  life;  '<and  from  and 
after  the  decease  of  the  said  T.  G. 
to  the  several  uses,  intents,  and 
purposes  as  are  hereinbefore  ex- 
pressed and  declared,  respecting^ 
the  first  set  of  lands,  and  subject  to 
which  those  lands  were,  in  the  pre- 
vious part,  limited  to  the  issue  of 
T.  (x.,  <'  to  and  for  the  use  and 
benefit  of  the  said  T,  G.^  subject  to 
the  provisions  heretofore  made  for 
the  issue  of  the  said  marriage: — 
JJtf/d,  that  the  second  class  of  lands 
were  settled  to  the  same  uses  as 
were  declared  respecting  the  first, 
and  that  T.  G.  took  an  estate  in 
both  lands  in  fee.     Garde  v.  Garde, 

485 


SOLICITOR. 

1.  The  trustees  in  this  case  were 
allowed  their  costs  out  of  the  fund, 
but  the  Court  refused  to  direct  the 
costs  of  the  relators  to  be  taxed  as 
between  solicitor  and  client.  Attor- 
ney-General V,  Drummond,       162 

2.  A  bill  of  costs  had  been  referred 
for  taxation,  and  the  parties  agreed 
in  the  office  upon  the  sum  at  which 
they  were  to  be  reported  ;  subse- 
quently, the  client  having  disco- 
vered certain  entries  in  his  own 
handwriting  of  advances  made  to 
the  solicitor,  and  for  which  he  had 
received  no  credit,  applied  that  the 
costs  should  be  sent  back  to  the 


Master  for  taxation.  The  applica- 
tion  was  refused  with  costs.  Atutin 
V.  Chambert.  178 

3,  By  a  decree  of  this  Court,  the 
Defendant  was  ordered  to  pay  cer- 
tain costs  to  the  Plaintiffs:  these 
costs  were  afterwards  received  from 
the  Defendant  by  the  Plaintiffs' 
solicitor,  under  a  power  of  attorney 
from  his  clients.  The  Defendant 
then  appealed  from  the  decree, 
which  was  thereupon  reversed,  and 
the  bill  was  eventually  dismissed 
with  costs.  It  was  admitted  that 
the  amount  of  costs  paid  by  the 
Defendant  to  the  Plaintifib*  solicitor 
was  not  paid  over,  but  retained  with 
the  assent  of  the  Plaintiffs,  and  ap- 
plied in  payment  of  the  costs  incur- 
red in  defence  of  the  appeal,  as  well 
as  the  other  costs  then  due: — Seldf 
that  though  there  was  no  actual 
transfer  of  the  money,  yet  that,  in 
point  of  law,  the  payment  to  the 
principal  was  complete;  and  that 
the  Defendant  was  therefore  not 
entitled  to  an  order  upon  the  soli- 
citor for  the  repayment  of  the 
amount  of  the  costs.  Smith  v. 
Clarke.  344 

4.  The  rule  which  affects  a  party  with 
notice,  when  his  solicitor  has  had 
notice  in  the  same  transaction,  or 
so  recently  that  it  is  impossible  to 
suppose  he  could  have  forgotten  it, 
is  in  itself  sound,  but  should  not  be 
carried  too  far.  Gerrard  v.  O^Reilly. 

414 
See  Interest. 
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STATUTE  OF  FRAUDS. 
See  Agbbembnt. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

TENANT  FOR  LIFE- 

See  Estate  for  Life. 
Issue. 

TRUST. 

1.  Creditors  by  judgment  and  recog- 
nizance, although  scheduled  to  a 
trust  deed  executed  for  their  pay- 
ment, are  within  the  General  Order 
of  the  22nd  of  June,  1842,  when  a 
suit  is  instituted  in  this  Court  for 
carrying  into  execution  the  terms 
of  such  deed  by  sale-  Harvey  v. 
Lawlor,  168 

2.  In  1230  Jif.,  Archbishop  of  Cashel, 
with  the  consent  of  the  Dean  and 
Chapter,  granted  to  the  Corpora- 
tion of  Cashel,  the  town  of  Cashel ; 
and  also  granted  to  the  said  Corpo- 
ration and  their  tenants,  and  all 
inhabitants  of  the  said  town,  free 
pasture  in  all  his  lands,  except  mea- 
dows, &c.  Subsequently  the  Cor. 
poration  became  seised  in  fee  of 
the  soil  of  the  lands  over  which  free 
pasture  had  been  so  granted.  There 
was  not  any  evidence  to  show  the 
time  or  the  manner  in  which  the 
Corporation  became  seised  of  the 
soil : — Heldf  that  inasmuch  as  the 
old  right  of  pasturage  in  the  lands 
of  the  Corporation  was  affected  with 


a  trust  for  the  benefit  of  the  inha- 
bitants of  Cashel,  so  the  soil  of  the 
lands,  which  were  substituted  for  that 
right,  was  bound  by  the  same  trust, 
and  that  whether  the  new  right  was 
acquired  by  usurpation  or  otherwise. 
Attorney  General  v.  The  Corpora- 
tion ofCasheL  294 
See  Maintenance- 
trustee. 

Form  of  the  order  for  the  appoint- 
ment of  a  new  trustee,  under  the 
Statute  1  Will.  IV.  c.  60,  in  the 
room  of  a  trustee,  who  was  resident 
out  of  the  jurisdiction,  where  the 
trust  fund  consisted  merely  of  Go- 
vernment stock  in  the  Bank  of 
Ireland.     In  re  Chambers,       496 

VENDOR  AND  PURCHASER. 

1.  The  habendum  of  a  lease  was  in  these 
terms :  **  To  have,  &c.,  to  T.  S^ 
his  heirs,  &c.,  for  and  during  the 
natural  life  and  lives  of  J,  B^  W. 
B,y  and  E,  B,^  or  the  longest  liver 
of  them,  or  whatever  life  or  lives 
shall  for  ever  or  hereafter  be  no- 
minated or  appointed,  added  or  in* 
sorted,  on  the  back  of  this  inden^ 
ture,  or  a  label  affixed  thereunto, 
paying  for  each  and  every  life  so 
renewed,  a  pepper-corn,  if  demand- 
ed, yielding,  &c.''  The  lease  did 
not  contain  any  technical  covenant 
for  renewal. 

SembUy  the  habendum  amounted 
to  a  covenant  fur  perpetual  renewal. 
Shejjpard  v.  Doolan.  1 
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2.  The  purchaser  of  an  estate  pur 
outer  viey  sold  under  a  decree  of 
the  Court  of  Chancery: — Held^  not 
entitled  to  be  discharged  from  his 
purchase^  in  a  case  in  which  the 
sole  cestui  que  vie  died,  subse- 
quently to  the  bidding,  and  before 
the  Master's  report  could  have  been 
confirmed  according  to  the  practice 
of  the  Court.     Vesey  v.  Eltcood. 

74 

3.  Where  a  life  estate  was  sold  under 
a  decree,  and  the  tenant  for  life 
diedy  and  subsequently  to  the  lodg- 
ment of  one-fourth  of  the  purchase 
money,  and  the  obtaining  of  the 
rule  nitiy  but  prior  to  the  confir- 
mation of  the  sale : — Held^  that  the 
contract  was  not  complete  until  the 
nIa  was  confirmed  by  the  order  of 
the  Court,  and  that  the  purchaser 
was  not  bound  to  complete  his  pur- 
chase.     Vincent  ?.  Going,  75 


WARD. 

The  Court  has  not  jurisdiction  to 
compel  a  male  ward,  with  whom  a 
marriage  has  been  solemnized,  with- 
out its  consent,  on  attaining  his  full 
age,  to  execute  a  settlement  of  his 
estate  so  as  to  exclude  his  wife  from 
all  participation  in  the  property. 
In  re  Murraif.  83 

Semble,  it  is  not  the  rule  of  this 
Court,  that  an  estate  cannot  be  sold 
until  the  cause  comes  back  for  fur- 
ther directions.     Lynch  v.  Joyce, 

349 
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WILL. 

On  the  marriage  of  E,  her  grandmo- 
ther, who  was  not  under  any  legal 
or  moral  obligation  to  provide  for 
her,  signed  the  following  memoran- 
dum, which  had  been  written  by 
her  agent,  at  her  request,  viz — 
Lady  T,  has  desired  C  to  notify, 
that,  <<she  intends  leaving  J?., 
2000/.,  to  bear  interest  from  her 
death,  and  to  be  secured  by  a  bond. 
She  has  further  desired  C  to  say, 
that  this  is  the  provision  she  intends 
making  for  E.  on  her  intended 
marriage."  On  the  same  day,  C, 
the  agent,  wrote  to  the  intended 
husband,  S,^  staling  that  Lady  T, 
intended  to  give  2000/.,  at  her 
death,  and  a  house  at  Cheltenham. 
Subsequently  C,  wrote  to  Lady  71, 
stating  that  S.  wished  to  have  the 
bond  perfected,  and  also  to  have 
the  house  which  Lady  T,  intended 
to  give.  This  letter  was  read  to 
Lady  71,  by  E.^  and  she  then  de- 
sired E,  to  keep  it,  adding,  that  it 
related  to  the  business  with  <S. 
The  intended  marriage  was  shortly 
afterwards  solemnized  in  the  life- 
time o^  the  grandmother;  who, 
however,  had  been  for  some  time 
unable  to  attend  to  business,  in 
consequence  of  indisposition,  and 
who  died  without  having  executed 
either  the  bond  for  2000/.,  or  a 
conveyance  of  the  house  at  Chel- 
tenham. 

Held^  that  the  memorandum, 
letters,  and  subsequent  marriage, 
constituted  a  sufficient  agreement 
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within  the  Statute  of  Frauds :  bind- 
ing upon  the  representatives  of 
Lady  71,  both  as  to  the  bond  for 
2000/.,  and  the  house  at  CheU 
tenham. 

Previously  to  the  execution  of 
the  memoranduni,  Lady  T,  had 
bequeathed  the  house  %0  C 
Qvui^e^  whether  under  the  new 
Sutute  of  Wills  (1  Vict.  c.  26), 
the  contract  rendered  C  a  trustee, 
or  whether  he  took  as  devisee,  sub. 
ject  to  the  contract  ?  Saundert  v. 
Cramer.  87 

2.  By  deed,  certain  lands  were  con- 
veyed to  the  use  of  A.  for  life,  and 
from  and  after  his  decease  unto  and 
to  the  use  of,  and  to  and  amongst 
such  one  or  more  of  the  child  or 
children  of  A.^  by  his  then  wife,  as 
he  should  by  deed  or  will  limit  and 
appoint,  and  to  the  heirs  and  as- 
signs of  such  child  or  children,  and 
for  default  of  such  appointment,  to 
the  children  as  tenants  in  common 
in  fee;  and  for  default  of  such 
issue,  to  A,  in  fee. 

A.y  by  his  will,  without  referring 
to  the  power,  devised  the  lands  to 
his  wife  for  life,  upon  condition  that 
she  should  thereout  maintain  and 
educate  his  children,  in  such  man- 
ner as  his  executors  should  think 
proper ;  and  he  directed  that  at  the 
end  of  each  year  an  account  should 
be  settled,  and  that  whatever  sum 
should  be  found  in  her  hands  should 
be  placed  out  at  interest,  for 
the  purpose  of  accumulating  a 
fund  for  the  payment  of  the  lega- 


cies thereinafter  bequeathed.  The 
testator  then  bequeathed  to  each  oi 
his  younger  children  500/.,  and  de- 
vised the  lands  to  his  eldest  son  tot 
life,  and  after  his  decease  to  his 
heirs  male  and  female ;  and  direeted 
that  in  case  the  accomolated  fiind 
should  not  be  sufficient  for  the 
payment  of  the  legacies  to  the 
younger  children,  the  sud  lands, 
together  with  certain  other  lands 
which  were  not  the  subject  of  the 
power,  should  stand  charged  with 
the  deBciency : — Held^  that  the  de- 
vise to  the  eldest  soa  io  fee  in 
remainder  was  a  good  appoint ■snt 
under  the  power,  although  the  fph 
to  the  wife  was  void.  Oroxmr  v. 
Crazier.  S59 

A  testator  devised  lands,  of  whick 
he  was  seised  pur  auter  vie,  to  his 
nephew,  J.  C,  for  life,  and  then 
proceeded  thus  : — '*  And  from  and 
after  his  decease,  I  give  and  devise 
the  same  unto  the  issue  male  and 
female  of  the  said  J,  C.  now  begot- 
ten, or  to  be  begotten,  on  the  body 
of  his  present  wife,  to  be  divided 
between  and  amongst  them  in  such 
manner,  shares  and  proportions,  as 
the  said  •/.  C,  shall,  by  his  last 
will,  limit  and  appoint ;  subject, 
nevertheless,  to  the  provisions  here- 
inafter particularly  mentioned,  viz. 
that  the  said  J,  C,  his  heirs,  exe- 
cutors, administrators,  and  assigns, 
and  the  persons  who  shall  become 
entitled  thereto,  under  this  my  will, 
shall  and  will  pay  the  head  land- 
lord's rent  of  the  said  lands,  and 
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shall  and  will,  yearly  and  every 
year,  during  the  continuance  of  the 
lease,  pay,  or  cause  to  be  paid,  to 
iSL,  his  heirs  or  assigns,  one  yearly 
annuity  or  sum  of  40Lf  SicJ*  J,  C. 
did  not  duly  exercise  his  power  of 
appointment : — 

Held^  that  J,  C  took  an  estate 
for  life  only  ;  and  that  his  issue 
took  absolute  interests  as  tenants 
in  common  as  purchasers ;  and  that 
the  words  *'  issue  male  and  fe- 
male" meant  sons  and  daughters, 
or  the  first  line  of  issue.  Crozier 
V.  Crozier.  373 

8»  A  testator,  upon  his  marriage,  co- 
Tenanted  to  settle  certain  property, 
so  as  to  secure  a  jointure  of  400/. 
per  annum  for  his  wife.  This  co* 
Tenaot  the  testator  never  per- 
formed, but  he  directed  the  trus- 
tees of  his  will  to  pay  the  interest 
of  5000/.  to  his  wife  for  her  life,  in 
addition  to  the  provisions  made  for 
her  by  the  marriage  articles,  and 
that  1000/.  of  said  sum  should  be 
paid  to  such  person  as  his  said  wife 
should  by  deed  or  will  direct. 
There  were  several  other  legacies 
bequeathed  by  the  testator.  The 
1000/.  was  paid  to  the  widow  during 
her  life,  but  no  portion  of  the  in- 
terest, which  accrued  upon  the 
balance  of  4000/.,  inconsequence  of 
the  widow's  claim,  under  the  cove- 
nant in  the  marriage  articles,  hav- 
ing exhausted  the  whole  fund  pro- 
perly applicable  for  that  purpose. 
Upon  the  widow's  death,  her  per- 
sonal  representative    claimed   the 


arrears  of  interest  out  of  the  cor- 
pus of  the  fund,  which  was  insuffi- 
cient to  pay  all  the  legacies  be- 
queathed by  the  testator  :-*J?i9/</, 
upon  the  true  construction  of  the 
will,  that  the  interest  waa  given  to 
the  wife  in  priority  to  the  other  lega- 
cies>  and  that  her  personal  repre- 
sentative was  entitled  to  be  paid 
the  arrears  of  interest.  Pepper  v. 
Bloomfieid,       ,  499 

4.  A  testator  seised  of  an  estate  pur 
outer  vte,  and  possessed  of  per- 
sonal property  to  the  amount  of 
about  4500/.  by  his  will  bequeathed 
<'  the  sum  of  1500/.,  the  other  part 
of  the  4500/.,  together  with  any 
further  property,"  in  trust  for  the 
use  of  his  father,  to  be  disposed  of 
by  him,  share  and  share  alike,  as  he 
by  deed  or  will  should  appoint, 
among  testator's  brothers,  IT.  and 
t/.,  and  the  daughter  or  daughters 
of  bis  sister  E.  The  will  contained 
a  residuary  clause  in  these  words : 
*<as  to  the  rest,  residue,  and  re- 
mainder of  my  worldly  estate  and 
fortune,  not  heretofore  and  hereby 
disposed  of,  in  trust  to  the  use  of^ 
my  affectionate  father,  J.  C,  and 
his  heirs,  executors,  and  adminis- 
trators  for  ever  :'* — 

Ifeldt  that  the  estate  pur  auter 
vie  passed  under  the  residuary 
clause,  and  not  under  the  words 
"any  further  property,"  upon  the 
construction  of  the  whole  will. 

JE,  had  several  daughters: — Held^ 
that  the  testator's  father  took  a  life 
interest  in  the   «  1500/.,  together 
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with  any  further  property/'  and 
that  on  his  decease  without  having 
executed  his  power  of  appointment, 
H.  J.y  and  each  of  the  daughters  of 
jBly  were  entitled  to  equal  shares. 

A  testator  seised  under  a  lease 
purauier  vie^  devised  the  lease  upon 
certain  trusts;  upon  the  determi- 
nation of  the  lease,  the  trustee  of 
the  will  obtained  a  new  lease,  which 


comprised  the  premises  in  the  ori- 
ginal lease,  together  with  additional 
lands : — Held,  that  the  trusts  of  the 
will  did  not  attach  upon  the  addi- 
tional lands.   Acheson  v.  Fair.  512 


WITNESS. 
See  Evidence. 
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